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THE 


CIVIL  CODE 


OF  THB 


STATE   OF   CALIFORNIA, 


AN  ACT  TO  ESTABLISH  A  CIVIL  CODE, 
[Approved  March  2l8t,  1872.] 


The  people  of  the  state  of  California,  represented  in  senate 
and  aseembly,  do  enact  as  follows: 

TITLE  OF  THE  ACT. 

§  1.    This  act  shall  be  known  as  the  Ciyll  Code  of  the 

state  of  California,  and  is  in  four  divisions,  as  follows: — 

I.    The  first  relating  to  persons. 

XL    The  second  to  property. 

m.    The  third  to  obligations. 

IV.  The  fourth  contains  general  provisions  relating 
to  the  three  preceding  divisions.  En.  Idarch 
21,  1872. 

Act,  how  dted:  See  sec.  21,  post 

(18) 
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fi§  2-4  PRELIMINARY   PROVISIONS.  U 


PRELIMINARY    PROVISIONS. 

S    2.  When  this  code  takes  effect. 

I    8.  Not  retroactive. 

S    4.  Rulea  of  construction. 

5    5.  Provisions  similar  to  existing  laws,   how  construed. 

9    6.  Actions,   etc.,  not  affected. 

S    7.  Holidays. 

i    8.  Same 

S    9.  Business  days. 

fi  10.  Computation  of  time. 

§  11.  Certain  acts  not  to  be  done  on  holidays. 

{12.  Joint  authority  construed. 

I  13.  Words  and  phrases,    how  construed. 

I  14.  Certain  terms  defined. 

S  16.  Good    faith,    what    constitutes.     (Repealed.) 

f  16.  Degrees  of  care  and   diligence.     (Repealed.) 

I  17.  Degrees   of   negligence.     (Repealed.) 

I  18.  Notice,  actual  and  constructive. 

I  19.  Constructive  notice,  when  'deemed. 

S  20.  Effect  of  repeal. 

S  21.  This  act.  how  cited. 

9  2.  When  this  code  takes  effect.  This  code  takes  ef- 
fect at  twelve  o'clock  noon  on  the  first  day  of  January, 
eighteen  hundred  and  seventy-three.    En.  March  21,  1872. 

Effect  of  codes  generally:  See  -Pol.  Code,  sees.  4478  et 
seq. 

Similar  provision  in  other  codes  of  California:  See  sec. 
2  thereof. 

Publication  of  the  codes:  See  Pol.  Code,  sec.  4494. 

S  3.  Not  retroactive.  No  part  of  it  is  retroactive,  un- 
less expressly  so  declared.    En.  March  21,  1872. 

Cal.  Rep.  Clt    95,  201;  106.  680;  133.  527. 

9  4.  Rules  of  construction.  The  rule  of  the  common 
law,  that  statutes  in  derogation  thereof  are  to  he  strictly 
construed,  has  no  application  to  this  code.  The  code  es- 
tablishes the  law  of  this  state  respecting  the  subjects  to 
which  It  relates,  and  its  provisions  are  to  be  liberally  con- 
strued with  a  view  to  effect- its  objects  and  to  promote 
Justice.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    51.  257;  54,  619;  66.  434;  67.  386;  69,  370; 

74,  590;  75,  56;   98,  551;   104,  299;  104,  302;   105,  558; 

107,  4;  123,  201;  124,  397;  125,  68;  127,  126;  136,  142; 
145,  715;  146,  247;  146,  465. 

Effect  of  codes  generally:  See  Pol.  Code,  sees.  4478  et 
seq. 
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15  PRBLIMINART  PROVISIONS.  H  6-T 

8  5.  Provisions  similar  to  existing  laws,  how  construed. 
The  provisions  of  this  code  so  far  as  they  are  substantially 
the  same  as  existing  statutes  or  the  common  law,  must  be 
construed  as  continuations  thereof,  and  not  as  new  enact- 
ments.   En.  March   21,   1872. 

Cal.  Rep.  Clt.    75,  69;  87,  647;  98,  33;  104,  584;  120,  491; 
120,  493;  120,  494;   121,  246;   130,  382;   136,  142. 

§  6.  Actions,  etc.,  not  affected.  No  action  or  proceed- 
ing commenced  before  this  code  takes  effect,  and  no  right 
accrued,  is  affected  by  its  provisions.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    95,  202. 

Similar  provisions:  See  Code  Civ.  Proc.,  sec.  8;  Pol. 
Code,  sec  8. 

The  amendatory  act  of  March  30,  1874,  amendments 
1873-4,  181-269,  from  which  most  of  the  amendments  and 
new  sections  of  the  Civil  Code  are  taken,  contained  three 
additional  s\)ctions,  relating  to  its  effect,  as  follows: 

Sec.  286.  All  provisions  of  law  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed,  but  no  rights 
acquired  or  proceedings  taken  under  the  provisions  re- 
pealed shall  be  impaired  or  in  any  manner  affected  by 
this  repeal;  and  whenever  a  limitation  or  period  of  time 
is  prescribed  by  such  repealed  provisions  for  acquiring  a 
right  or  barring  a  remedy,  or  for  any  other  purpose,  has 
begun  to  run  before  this  'act  takes  effect,  and  the  same  or 
any  other  limitation  is  prescribed  by  this  act,  the  time  of 
limitation  which  shall  have  run  when  this  act  takes  effect 
shall  be  deemed  part  of  the  time  prescribed  by  this  act. 

Effect  of  amendatory  act  as  to  other  acts  passed  at  ses- 
sion of  1871-2  is  shown  by  the  following  provision: 

Sec  287.  With  relation  to  the  laws  passed  at  the  pres- 
ent session  of  the  legislature,  this  act  must  be  construed 
as  though  it  had  been  passed  at  the  first  day  of  the  present 
session;  if  the  provisions  of  any  law  passed  at  the  present 
session  of  the  legislature  contravene  or  are  inconsistent 
with  the  provisions  of  this  act,  the  provisions  of  such  law 
must  prevail. 

Sec.  288.  This  act  shall  take  effect  on  the  first  day  of 
July,  one  thousand  eight  hundred  and  seventy-four. 

S  7.  Holidays.  Holidays,  within  the  meaning  of  this 
code,  are    every    Sunday,  the    first    day  of    January,  the 
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twenty-second  day  of  February,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  ninth  day  of  September,  the 
first  Monday  of  September,^  the  twenty-fifth  day  of  De- 
cember, every  day  on  which  an  election  is  held  through- 
out the  state,  and  every  day  appointed  by  the  president  of 
the  United  States,  or  by  the  governor  of  the  state,  for  a 
public  fast,  thanksgiving,  or  holiday.  If  the  first  day  of 
January,  the  twenty-second  day  of  February,  the  thirtieth 
day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  Sep- 
tember, or  the  twenty-fifth  day  of  December  shall  fall  upon 
a  Sunday,  the  Monday  following  is  a  holiday.  En.  March 
21,  1872.    Am'd.  1880,  9;  1889,  47;  1893,  186;  1897,  14. 

§  8.    Same.    En.  March  21,  1872.    Rep.  1905,  11. 

§  9.  Business  days.  All  other  dajrs  than  those  men- 
tioned in  section  seven  are  to  be  deemed  business  days  for 
all  purposes.    En.  March  21,  1872.    Am'd.  1905,  11. 

See  sec.  11. 

§  10.  Computation  of  time.  The  time  in  which  any  act 
provided  by  law  Is  to  be  done  is  computed  by  excluding 
the  first  day  and  including  the  last,  unless  the  last  day  is 
a  holiday,  and  then  it  is  also  excluded.    En.  March  21,  1872. 

Cal.  Rep.  Cit    107,  284;  118,  88;  119,  88;  131,  594. 

Time,  how  computed,  and  year,  week,  and  day  defined: 
See  Pol.  Code,  sees.  3255  et  seq. 

§  11.  Certain  acts  not  to  be  done  on  holidays.  When- 
ever any  act  of  a  secular  nature,  other  than  a  work  of 
necessity  or  mercy,  is  appointed  by  law  or  contract  to  be 
performed  upon  a  particular  day,  which  day  falls  upon  a 
holiday,  it  may  be  performed  upon  the  next  business  day 
with  the  same  effect  as  if  It  had  been  performed  upon  the 
day  appointed.    En.  March  21,  1872. 

Cal.  Rep.  Cit    110,  651;  136,  193;  186,  256. 

§  12.  Joint  authority  construed.  Words  giving  a  Joint 
authority  to  three  or  more  public  officers  or  other  persons 
are  construed  as  giving  such  authority  to  a  majority  of 
them,  unless  it  is  otherwise  expressed  in  the  act  giving  the 
authority.    En.  March  21,  1872. 

Cal.  Rep.  Cit    100,  182. 
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I  13.  Words  and  phrases,  how  construed.  Words  and 
phrases  are  construed  according  to  the  context  and  the 
approved  usage  of  the  langnage;  but  technical  words  and 
phrases,  and  such  others  as  may  have  acquired  a  peculiar 
and  appropriate  meaning  in  law,  or  are  defined  in  the  suc- 
ceeding section,  are  to  be  construed  according  to  such 
peculiar  and  appropriate  meaning  or  definition.  En. 
March  21,  1872. 

Ca).  Rep.  Cit    75,  78;    181,  486;    186,  464;    188,  866;    145, 
84;    146,  409;    146,  788. 

Words  and  phrases,  how  construed. — ^The  above  is  the 
general  rule  with  regard  to  the  construction  of  words, 
whether  in  contracts,  statutes,  or  constitutions.  The 
meaning  to  be  given  to  words  in  contracts  is  provided  for 
in  this  code,  seca  1644,  1645,  and  in  the  Code  of  Civil  Pro- 
cedure, sec.  1861. 

9  14^  Certain  terms  defined.  Words  used  in  this  code 
in  the  present  tense  include  the  future  as  well  as  the  pres- 
ent; words  used  in  the  masculine  gender  include  the 
feminine  and  neuter;  the  singular  number  includes  the 
plural,  and  the  plural  the  singular;  the  word  person  in- 
cludes a  corporation  as  well  as  a  natural  person,  county 
includes  city  and  county;  writing  includes  printing  and 
typewriting;  oath  includes  affirmation  or  declaration;  and 
every  mode  of  oral  statement,  under  oath  or  aflSrmation, 
is  embraced  by  the  term  "testify,"  and  every  written  one 
in  the  term  "depose;"  signature  or  subscription  Includes 
mark,  when  the  person  cannot  write,  his  name  being  writ- 
ten near  it,  by  a  person  who  writes  his  own  name  as  a 
witness;  provided,  that  when  a  signature  is  by  mark  it 
must  in  order  that  the  same  may  be  acknowledged  or  may 
serve  as  the  signature  to  any  sworn  statement  be  wit- 
nessed by  two  persons  who  must  subscribe  their  own 
names  as  witnesses  thereto.  The  following  words  have  in 
this  code  the  signification  attached  to  them  in  this  section, 
unless  otherwise  apparent  from  the  context: 

1.  The  word  "property"  includes  property  real  and  per- 
sonal; 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments; 

8.  The  words  "personal  property"  include  money,  goods, 
chattels,  things  in  action,  and  evidences  of  debt; 

OtU 
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4.  The  word  "month"  meanB  a  calendar  month,  unless 
otherwise  expressed; 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "section"  whenever  hereinafter  employed 
refers  to  a  section  of  this  code,  unless  some  other  code 
or  statute  is  expressly  mentioned.  En.  March  21,  1872. 
Am'd.  1873-4,  181;  1903,  407. 

Cal.  Rep.  Cit.  54,  109;  62,  184;  72,  57;  73,  322;  91,  248; 
96,  600;  110,  396;  113,  353;  135,  172;  140,  409;  141, 
115.  Suhd.  2—142,  539.  Subd.  3—73,  322;  142,  539. 
Subd.  4—131,  594;  133,  71;  134,  289;  135,  172.  Subd. 
6—58,  375. 

Similar  provisions:  Pol.  Code,  sec.  17;  Code  Civ.  Proc., 
sec.  17;  Fen.  Code,  sec.  7. 

Words  used  in  boundaries  are  defined  in  sees.  3903  to 
3907  of  the  Political  Code. 

$15.  Good  faith,  what  constitutes.  (Repealed.)  En. 
March  21,  1872.    Rep.  1873-4,  182. 

§  16.  Degrees  of  care  and  diligence.  (Repealed.)  En. 
March  21,  1872.    Rep.  1873-4,  182. 

S  17.  Degrees  of  negligence.  (Repealed.)  E2n.  March 
21,  1872.    Rep.  1873-4,  182. 

Cal.  Rep.  Cit.    53,  460;  66,  590. 

S  18.    Notice,  actual  and  constructive.    Notice  is: 

1.  Actual — ^Which  consists  in  express  information  of  a 
fact;  or, 

2.  Constructive — ^Which  is  imputed  by  law.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.  97,  584;  118,  260;  119,  451;  131,  587; 
132,  593. 

§  19.  Constructive  notice,  when  deemed.  Every  person 
who  has  actual  notice  of  circumstances  sufficient  to  put 
a  prudent  man  upon  inquiry  as  to  a  particular  fact,  has 
constructive  notice  of  the  fact  itself  in  all  cases  in  which. 
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b7  prosecuting  such  inquiry,  he  might  have  learned  such 
fact.    En.  March  21,  1872.    Am'd.  1873-4,  182. 

Cal.  Rep.  Cit.  77,  456;  82,  626;  97,  584;  118,  260;  119, 
451;  120,  284;  122,  101;  122,  521;  123,  166;  128,  224; 
131,  587;    139,  257;    140.  46. 

Constructive  notice — Recording  instruments:  See  post, 
sec.  1213. 

§  20.  Effect  of  repeal.  No  statute,  law,  or  rule  is  con. 
tinned  In  force  because  it  is  consistent  with  the  provisions 
of  this  code  on  the  same  subject;  but  in  all  cases  pro- 
vided for  by  this  code,  all  statutes,  laws,  and  rules  hereto- 
fore in  force  in  this  state,  whether  consistent  or  not  with 
the  provisions  of  this  code,  unless  expressly  continued  in 
force  by  it,  are  repealed  or  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 
law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceeding 
already  taken,  except  as  in  this  code  provided.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.    68,  303;    96,  493;    109,  580;    121,  364. 

Similar  provisions:  Pol.  Code,  sec.  18;  Code  Civ.  Proc, 
sec.  18. 

Statutes  continued  in  force:  See  sec.  19  of  the  Politi- 
cal Code  and  Penal  Code,  and  Statutes  in  force. 

Vested  rights:  See  ante,  sec.  6. 

§  21.  This  act,  how  cited.  This  act,  whenever  cited, 
enumerated,  referred  to,  or  amended,  may  be  designated 
simply  as  *'The  Civil  Code,"  adding,  when  necessary,  the 
number  of  the  section.    En.  March  21,  1872. 

Title  of  the  act:  See  ante,  sec.  1. 
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DIVISION  FIRST. 


Part  L    PerBons,  9§  26-42. 

n.    Personal  Rights,  §§  43-50. 
ni.  .Personal  Relations,  §§  55-276. 
IV.    Corporations,  9§  283-653. 
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PAET  I. 


PERSONS. 

25.  Mioors,   who  are.- 

26.  Periods  of  minority,  how  calculated. 

27.  Adults,   who  are. 

28.  Status  of  minora,  how  changed.    (Repealed.) 

29.  Unborn  child. 

30.  Persons  made  avSuIts  by  other  states,  considered  as  such  in  this 

state,    when  domiciled  herein.    (Repealed.) 

31.  Minors  by  the  laws  of  other  state  or  country,  how  considered  In 

this  state.    (Repealed.) 

32.  Custody  of  minors. 

33.  Minors  cannot  give  a  delegation  of  power. 

34.  Contracts  by  minors. 

35.  When   minor  may  disaffirm. 

36.  Cannot  disaffirm  contract  for  necessaries. 

37.  Nor  certain  obligations. 

38.  Contracts  of  persons  without  understanding. 

39.  Contracts  by  persons  of  unsouml  mind. 

40.  Powers  of  persons  whose  Incapacity  has  been  adjudged. 

41.  Minors  liable  for  wrongs,  but  not  liable  for  exemplary  damages. 

42.  Minors  may  enforce  their  rights. 


§  25.    Minors,  who  are.    Minors  are:    * 

1.  Males  under  twenty-one  years  of  age; 

2.  Females  under  eifi^hteen  years  of  age. 
1872. 

Cal.  Rep.  Clt    Subd.  2—119,  601. 


En.  March    21, 


§  26.  Periods  of  minority,  how  caicuiated.  The  periods 
specified  in  the  preceding  section  must  be  calculated  from 
the  first  minute  of  the  day  on  which  ];>erBons  are  born  to 
the  same  minute  of  the  corresponding  day  completing  the 
period  of  minority.    En.  March  21,  1872. 

S  27.  Adults,  who  are.  All  other  persons  are  adults. 
En.  March  21,  1872. 

§  28.  Status  of  minors,  how  changed.  (Repealed.)  En. 
March  21,  1872.    Rep.  1873-4,  182. 

9  29.  Unborn  child.  A  child  conceived,  but  not  yet 
lK>m,  is  to  be  deemed  an  existing  person,  so  far  as  may  be 
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necessary  for  its  interests  in  the  event  of  its  subsequent 
birth.    En.  March  21,  1872. 

Cal.  Rep.  Cit    87,  21;  132,  580;  139,  483. 

Posthumous  children,  rigfhts  of:  See  post,  sees.  698,  739, 
1339.  1403. 

S  30.  Persons  made  adults  by  other  states,  considered 
as  such  In  this  state,  when  domiciled  herein.  (Repealed.) 
En.  March  21,  1872.    Rep.  1873-4,  182. 

9  31.  Minors  by  the  laws  of  other  state  or  country*  how 
considered  In  this  state.  (Repealed.)  En.  March  21,  1872. 
Rep.  1873-4,  182. 

§  32.  Custody  of  minors.  The  custody  of  minors  and 
persons  of  unsound  mind  is  regulated  by  Part  III  of  this 
division.    En.  March  21,  1872. 

9  33.  Minors  cannot  give  a  delegation  of  power.  A 
minor  cannot  ^ve  a  delegation  of  power,  nor  under  the 
age  of  eighteen,  make  a  contract  relating  to  real  property, 
or  any  interest  therein,  or  relating  to  any  personal  prop- 
erty not  in  his  immediate  possession  or  control.  En. 
March  21,  1872.    Am'd.  1873-4,  182.  | 

CJal.  Rep.  Cit.    74,  56;  115,  151.  i 

9  34.  Contracts  by  minors.  A  minor  may  make  any 
other  contract  than  as  above  specified,  in  the  same  manner  ^ 
as  an  adult,  subject  only  to  his  power  of  disaffirmance  un- 
der the  provisions  of  this  title,  and  subject  to  the  provi- 
sions of  the  titles  on  Marriage,  and  on  Master  and  Servant. 
En.  March  21,  1872.    Am'd.  1873-4,  183. 

Marriage:  See  sees.  56  et  seq. 

Master  and  servant:  See  sees.  264  et  seq. 

9  35.    When   minor  may  disaffirm.    In  all  cases  other 

than  those  specified  in  sections  thirty-six  and  thirty-seven, 
th^  contract  of  a  minor,  if  made  whilst  he  is  under  the  age 
of  eighteen,  may  be  disaffirmed  by  the  minor  himself, 
either  before  his  majority  or  within  a  reasonable  time 
afterwards;  or,  in  case  of  his  death  within  that  period,  by 
^is  heirs  or  personal  representatives;  and  if  the  contract 
'  made  by  the  minor  whilst  he  is  over  the  age  of  eighteen^ 
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It  may  be  disaffirmed  in  like  manner  npon  restoring  the 
consideration  to  the  party  from  whom  it  was  received,  or 
paying  its  equivalent  En.  March  21,  1872.  Am'd.  1873-4, 
183. 

Cal.  Rep.  Clt    66,  337;  89,  581;  123,  639;  123,  641. 

S  36.  Cannot  disaffirm  contract  for  necessaries.  A 
minor  cannot  disaffirm  a  contract,  otherwise  valid,  to  pay 
the  reasonable  value  of  things  necessary  for  his  support, 
or  that  of  his  family,  .entered  into  by  him  when  not  under 
the  care  of  a  parent  or  guardian  able  to  provide  for  him 
or  them..    En.  March  21,  1872.    Am'd.  1873-4,  183. 

Gal.  Rep.  Git    123,  640. 

S  37.  Nor  certain  obligations.  A  minor  cannot  disaffirm 
an  obligation,  otherwise  valid,  entered  into  by  him  under 
the  express  authority  or  direction  of  a  statute.  En.  March 
21, 1872. 

Gal.  Rep.  Git    123,640. 

S  38.  Contracts  of  persons  without  understanding.  A 
person  entirely  without  understanding  has  no  power  to 
make  a  contract  of  any  kind,  but  he  is.  liable  for  the  rea- 
sonable value  of  things  furnished  to  him  necessary  for  his 
support  or  the  support  of  his  family.  En.  March  21,  1872, 
Am'd.  1873-4,  183. 

Gal.  Rep.  Git    85,  190;  110,  296;  134,  568;  139,  511. 

S  39.  Contracts  by  persons  of  unsound  mind.  A  con- 
veyance or  other  contract  of  a  person  of  unsound  mind, 
but  not  entirely  without  understanding,  made  before  his 
incapacity  has  been  Judicially  determined,  is  subject  to 
rescission,  as  provided  in  the  chapter  on  Rescission  of  this 
code.    En.  March  21,  1872.    Am'd.  1873-4,  184. 

Cal.  Rep.  Git    85,  190;  110,  296;  140,  152. 

Rescission  of  contracts:  See  post,  sees.  1688-1691,  3406- 
3408. 

S  40.  Powers  of  persons  whose  incapacity  has  been  ad- 
Judged.  After  his  incapacity  has  been  Judicially  deter- 
mined, a  person  of  unsound  mind  can  make  no  conveyance 
or  other  contract,  nor  delegate  any  power,  or  waive  any 
right,  until  his  restoration  to  capacity.    But  a  certificate 
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from  the  medical  superintendent  or  resident  physician  ot 
the  insane  asylum  to  which  such  person  may  have  been 
committed,  showing  that  such  person  had  been  discharged 
therefrom  cured  and  restored  to  reason,  shall  establish  the 
presumption  of  legal  capacity  in  such  person  from  the  time 
of  such  discharge.    En.  March  21,  1872.    Am'd.  1877-8,  75. 

Cal.  Rep.  Cit    57,  531;  87,  198;  110,  296. 

§  41.  Minors  liable  for  wrongs,  but  not  liable  for,  ex- 
emplary damages.  A  minor  or  person  of  unsound  niind, 
of  whatever  degree,  is  civilly  liable  for  a  wrong  done  by 
him,  but  is  not  liable  In  exemplary  damages  unless  at  the 
time  of  the  act  he  was  capable  of  knowing  that  it  was 
wrongful.    En.  March  21,  1872. 

§  42.  Minors  may  enforce  their  rights.  A  minor  may 
enforce  his  rights  by  civil  action,  or  other  legal  proceed- 
ings, in  the  same  manner  as  a  person  of  full  age,  except 
that  a  guardian  must  conduct  the  same.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    74,  55. 
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PERSONAL    RIGHTS. 

S  43.  Oeneral  personal  liirhts. 

I  44.  Defamation,  what. 

S  4o.  Ubel,   what. 

§  46.  Slander,  what. 

I  47.  What  communications  are  privileged. 

§  48.  Malice  not  inferred. 

I  49.  Protection   to  personal  relations. 

I  50.  Right   to   use   force 

9  51.  Personal  rights,   all  personal  persons  have  equal. 

I  S2.  Violation  of  personal  rights,   damages. 

§  33.  Admittance    to    places    of    amusement,    etc.,    on    presentation    of 

ticket   or   price   of   ticket;   exceptions. 

S  54.  Violation  of  right  of  admission  to  place  of  amusement,   damages. 

§  43.  General  personal  rights.  Besides  the  personal 
lights  mentioned  or  recognized  in  the  Political  Code,  every 
person  has,  subject  to  the  qualifications  and  restrictions 
provided  by  law,  the  right  of  protection  from  bodily  re- 
straint or  harm,  from  personal  insult,  from  defamation,  and 
from  injury  to  his  personal  relations.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    Ill,  45;  119,  601;  122,  256;  124,  199. 

Political  rights  and  duties:  See  Pol.  Code,  sees.  50-60. 

S  44.    Defamation,  what.    Defamation  is  effected  by: 

1.  Libel; 

2.  Slander.    En.  March  21,  1872. 
Cal.  Rep.  Cit.    70,  136. 

$45.  Libel,  what.  Libel  is  a  false  and  unprivileged 
publication  by  writing,  printing,  picture,  eflttgy,  or  other 
fixed  representation  to  the  eye,  which  exposes  any  person 
to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes 
him  to  be  shunned  or  avoided,  or  which  has  a  tendency  to 
injure  him  in  his  occupation.    En.  March  21,  1872. 

Cal.  Rep.  Cit  69,  528;  69,  529;  70,  275;  114,  272;  132, 
227;    146,  620. 

Pleading  libel:  See  sees.  460,  461,  Code  Civ.  Proc. 

Privileged  publication:  See  sees.  47,  48,  infra. 

S  46.  Slander,  what,  Slander  is  a  false  and  unpriv- 
ileged publication  other  than  libel,  which: 

L  Cluirges  any  person  with  crime,  or  with  having  been 
indicted,  convicted,  or  punished  for  crime; 
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2.  Imputes  in  him  the  present  existence  of  an  infections, 
contagious,  or  loathsome  disease; 

3.  Tends  directly  to  injure  him  in  respect  to  his  office, 
profession,  trade,  or  business,  either  by  imputing  to  him 
general  disqualification  in  those  respects  which  the  oflice 
or  other  occupation  peculiarly  requires,  or  by  imputing 
something  with  reference  to  his  office,  profession,  trade, 
or  business  that  has  a  natural  tendency  to  lessen  its  profit; 

4.  Imputes  to  him  impotence  or  a  want  of  chastity;  or, 

5.  Which,  by  natural  consequence,  causes  actual  dam- 
age.   En.  March  21,  1872. 

Cal.  Rep.  Cit  67,  80;  68,  193;  70,  218;  82,  526;  84,  180; 
91,  111;  105,  320;  123,  159.  Subd.  2—122,  61.  Subd.  3— 
137,  343. 

§  47.  What  communications  are  privileged.  A  privi- 
leged publication  is  one  made — 

1.  In  the  proper  discharge  of  an  official  duty. 

2.  In  any  legislative  or  Judicial  proceeding,  or  in  any 
other  official  proceeding  authorized  by  law. 

3.  In  a  -communication,  without  malice,  to  a  person  in- 
terested therein,  by  one  who  is  also  interested,  or  by  one 
who  stands  in  such  relation  to  the  person  interested  as  to 
afford  a  reasonable  ground  for  supposing  the  motive  for 
the  communication  innocent,  or  who  is  requested  by  the 
person  interested  to  give  the  information. 

4.  By  a  fair  and  true  report,  without  malice,  in  a  public 
Journal,  of  a  Judicial,  legislative,  or  other  public  official 
proceeding,  or  of  anything  said  in  the  course  thereof,  or  of 
a  verified  charge  or  complaint  made  by  any  person  to  a 
public  official,  upon  which  complaint  a  warrant  shall  have 
been  issued. 

5.  By  a  fair  and  true  report,  without  malice,  of  the  pro- 
ceedings of  a  public  meeting,  if  such  meeting  was  lawfully 
convened  for  a  lawful  purpose  and  open  to  the  public,  or 
the  publication  of  the  matter  complained  of  was  for  the 
public  benefit.  En.  March  21,  1872.  Am'd.  1873-4,  184; 
1895,  167. 

Cal.  Rep.  Cit  69,  529;  69.  627;  69,  630;  93,  70;  93,  236; 
137,  349;  146,  620.  Subd.  3—91,  112;  HI,  611;  111,  612; 
137,  349.    Subd.  4—132,  229. 

§  48.    Malice  not  inferred.    In  the  cases  provided  for  in 
'^bdivisions  three,  four,  and  five,  of  the  preceding  section, 
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malice  is  not  inferred  from  the  communication  or  publica- 
tion.   En.  March  21,  1872.    Am'd.  1896,  167. 
CaL  Rep.  Cit    70,  136;    93,  70;  132,  229;    146,  620. 

S  49.  Protection  to  personal  relations.-  The  rights  of 
personal  relation  forbid: 

1.  The  abduction  of  a  husband  trom  his  wife,  or  of  a 
parent  from  his  child. 

2.  The  abduction  or  enticement  of  a  wife  from  her 
husband,  or  a  child  from  a  parent,  or  from  a  guardian  en- 
titled to  its  custody. 

3.  The  seduction  of  a  wife,  daughter,  orphan  sister,  or 
servant. 

4.  Any  injury  to  a  servant  which  affects  his  ability  to 
serve  his  master.    Bn.  March  21,  1872.    Am'd.  1906,  68. 

Gal.  Rep.  Cit    98,  682;    122,  266;    122,  267;    122,  269. 

Action  for  seduction:  See  sees.  374,  376,  Code  Civ.  Proc. 

S  60.  Right  to  use  force.  Any  necessary  force  may  be 
used  to  protect  from  wrongful  injury  the  person  or  prop- 
erty of  one's  self,  or  of  a  wife,  husband,  child,  parent,  or 
other  relative,  or  member  of  one's  family,  or  of  a  ward, 
servant,  master,  or  guest  Bn.  March  21,  1872.  Am*d. 
1873-4,  184. 

Lawful  resistance  to  the  commission  of  offenses:  See 
Pen.  Code,  sees.  692-694. 

S  51.  Personal  rights,  all  persons  have  equal.  All  citi- 
zens within  the  Jurisdiction  of  this  state  are  entitled  to  the 
full  and  equal  accommodations,  advantages,  facilities,  and 
privileges  of  inns,  restaurants,  hotels,  eating-uouses,  bar- 
ber-shops, bath-houses,  theaters,  skating-rinks,  and  all 
other  piaces  of  public  accommodation  or  amusement,  sub- 
ject only  to  the  conditions  and  limitations  established  by 
law  and  applicable  alike  to  all  citizens.  En.  Stats.  1906, 
B63. 

U.  62.  The  statute  of  1S97.  pace  187,  relating  to  the  rlghti  of  penonm 
is  codified  In  the  two  aectlons  above  named. —Code  Commbwlon- 
er'B  Note. 

{  52.  Violation  of  personal  rights;  damages.  Who- 
ever violates  any  of  the  provisions  of  the  last  preceding 
section,  by  denying  to  any  citizen,  except  for  reasons  ap- 
plicable alike  to  every  race  or  color,  the  full  accommoda- 
tions, advantages,  facilities,  and  privileges  in  said  section 
enumerated,  or  by  aiding  or  inciting  such  denial,  or  who- 
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ever  makes  any  discrimination,  distinction,  or  restriction 
on  account  of  color  or  race,  or  except  for  good  cause,  ap- 
plicable alike  to  all  citizens  of  every  color  or  race  what- 
ever, in  respect  to  the  admission  of  any  citizen  to,  or  his 
treatment  in,  any  inn,  hotel,  restaurant,  eating-house,  bar- 
ber-shop, bathhouse,  theater,  skating-rink,  or  other  pub- 
lic place  of  amusement  or  accommodation,  whether  such 
place  is  licensed  or  not,  or  whoever  aids  or  incites  such 
discrimina  on,  distinction,  or  restriction,  for  each  and 
every  such  offense  is  liable  in  damages  in  an  amount  not 
less  than  fifty  dollars,  which  may  be  recovered  in  an  ac- 
tion at  law  brought  for  that  purpose.    En.  Stats.  1905,  553. 

See  note  to  §  51,  ante. 

§  53.  Admittance  to  places  of  amusement,  etc.,  on  pres- 
entation of  ticket,  or  price  of  ticket;  exceptions.  It  is  un- 
lawful for  any  corporation,  person,  or  association,  or  the 
proprietor,  lessee,  or  the  agents  of  either,  of  any  opera 
house,  theater,  melodeon,  museum,  circus,  caravan,  race- 
course, fair,  or  other  place  of  public  amusement  or  enter- 
tainment, to  refuse  admittance  to  any  person  over  the  age 
of  twenty-one  years,  who  presents  a  ticket  of  admission 
acquired  by  purchase,  or  who  tenders  the  price  thereof 
for  such  ticket,  and  who  demands  admission  to  such  place. 
Any  person  under  the  influence  of  liquor,  or  who  is  guilty 
of  boisterous  conduct,  or  any  person  of  lewd  or  immoral 
character,  may  be  excluded  from  any  such  place  of  amuse- 
ment.   En.  Stats.  1905,  554. 

58,  54.    Tbe  statute  of  1893,   page  220,   relating  to  the  rights  of  persona. 
Is    codifled    in    the    sections   above    named.— Code    Commissioner's 

Note. 

§  54.  Violation  of  right  of  admission  to  place  of  amuse- 
ment; damages.  Any  person  who  is  refused  admission  to 
any  place  of  amusement  contrary  to  the  provisions  of  the 
last  preceding  section,  is  entitled  to  recover  from  the  pro- 
prietor, lessee,  or  their  agents,  or  from  any  such  person, 
corporation,  or  association,  or  the  directors  thereof,  his 
actual  damages,  and  one  hundred  dollars  in  addition 
thereto.    En.  Stats.  1905,  554. 

See  note  to  §  53,  ante. 
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Title  L  Marriage,  §§  55-181. 
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IIL  Guardian  and  Ward,  §§  236-258 

rv.  Master  and  Servant,  §§  264-276. 
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MARRIAGE. 

The  Contract  of  Marriage,  §9  55-80. 

Divorce,  §§  82-148. 

Husband  and  Wife,  §§  155-181. 

CHAPTER  I. 

THE    CONTRACT   OP   MARRIAGE. 

Article  I.    VaUdity  of  Marriage,    §§  65-63. 

II.    Authentlcatton   of  Marriage,    §§   68-79^. 
III.    Judicial  Determination  of  Void  Marriage,    §   80. 

ARTICLE  I. 

VALIDITY  OF  MARRIAQB. 

§  55.  What  constitutes  marriage. 

I  50.  Minors  capable  of  contracting  marriage. 

I  57.  Marriage,    how   manifested   and  proved. 

I  58..  Certain  marriages  voidable. 

I  69.  Incompetency  of  parties  to. 

S  60.  Marriages  illegal. 

I  SI.  Marriage  illegal   unless  divorced  one  year;  .or  absent  five   years. 

§  62.  ^Released  from  marriage  contract,  when. 

\  63.  Marriage  contracted  without  ^fae  state. 

§  55.  What  constitutes  marriage.  Marriage  is  a  per- 
sonal relation  arising  out  of  a  civil  contract,  to  which  the 
consent  of  parties  capable  of  making  that  contract  is  nec- 
essary. Consent  alone  will  not  constitute  marriage;  it 
must  be  followed  by  a  solemnization  authorized  by  this 
code.    En.  March  21,  1872.    Am'd.  1896,  121. 

Cal.  Rep.  Cit.  67,  212;  75,  8;  75,  9;  75,  12;  75,  13;  75. 
14;  75,  15;  75,  16;  75,  17;  75,  18;  75,  19;  75,  21 
75,  22;  75,  23;  75.  24;  75,  35;  75,  50;  75,  51;  75,  57 
75,  59;  75.  72;  75,  76;  79,  644;  79,  651;  79,  667 
79,  669;  79,  684;  81,  189;  82,  416;  82,  417;  89,  49 
89,  50;  99.  288;  104,  261;  104,  633;  104,  634;  105.  360 
121,  628;  121.  629;    128,  310;  133,  527;  137,  146. 
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S  56.  Minors  capable  of  contracting  marriage.  Any  un- 
married male  of  the  age  of  eighteen  years  or  upwards,  and 
any  unmarried  female  of  the  age  of  fifteen  years  or  up- 
wards, and  not  otherwise  disqualified,  are  capable  of  con- 
senting to  and  consummating  marriage.  En.  March  21, 
1872. 

Cal.  Rep.  Git.    76,  14;    75,  16;    79,  667;    123,  226. 

S  67,  Marriage,  how  manifested  and  proved.  Consent 
to  marriage  and  solemnization  thereof  may  be  proved 
under  the  same  general  rules  of  evidence  as  facts  are 
proved  in  other  cases.  £n.  March  21,  1872.  Am'd.  1896. 
12L 

Cal.    Rep.    Cit    75,  15;    75,  16;    75,  51;    75.  52;    75,  63; 
75,  76;  79,  667;  79,  686;  79,  694;  116,  313;  133,  627. 

S  68.  Certain  marriages  voidable.  En.  March  21,  1872. 
Am'd.  1873-4,  185.    Rep.  1905,  654. 

^he  proYiBlona  of  this  Bectlon  are  contained  In  the  present  section  88. 
The  section  Is  therefore  unnecessary.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit    138,  549. 

Penalty  for  false  personation  in  marital  relations:  Pen« 
Code,  sec.  528. 

See  also,  post,  sec.  82,  subd.  4. 

S  69.  Incompetency  of  parties  to.  Marriages  between 
parents  and  children,  ancestors  and  descendants  of  every 
degree,  and  between  brothers  and  sisters  of  the  half  as 
well  as  the  whole  blood,  and  between  uncles  and  nieces  or 
aunts  and  nephews,  are  incestuous,  and  void  from  the 
beginning,  whether  the  relationship  is  legitimate  or  iUe* 
gitimate.    En.  March  21,  1872. 

Penalty  for  incestuous  marriages:  Pen.  Code,  sees.  286, 
359. 

§  60.  Marriages,  illegal.  All  marriages  of  white  per- 
sons with  negroes,  mongolians,  or  mulattoes  are  illegal 
and  void.    En.  March  21,  1872.    Am'd.  1905,  554. 

The  change  consists  In  the  Insertion  of  the  word   "mongolians"  after 
the  word  "negroes/*— Code  Conmilssloner's  Note. 

Cal.  Rep.  Cit    137,  135. 

§  61.  Marriage  illegal  unless  divorced  one  year;  or 
absent  five  years.  A  subsequent  marriage  contracted  by 
any  person  during  the  life  of  a  former  husband  or  wife  of 
such  person,  with  any  person  other  than  such  former  hus- 
band or  wife,  is  illegal  and  void  from  the  beginning,  un- 
less: 
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1.  The  former  marriage  has  been  annulled  or  dissolved. 
In  no  case  can  a  marriage  of  either  of  the  parties  during 
the  life  of  the  other,  be  Valid  In  this  state,  if  contracted 
within  one  year  after  the  entry  of  an  Interlocutory  decree 
in  a  proceeding  for  divorce. 

2.  Unless  such  former  husband  or  wife  is  absent,  and 
not  known  to  such  person  to  be  living  for  the  space  of 
five  successive  years  immediately  preceding  such  subse- 
quent marriage,  or  is  generally  reputed  or  believed  by 
such  person  to  be  dead  at  the  time  such  subsequent  mar- 
riage was  contracted.  In  either  of  which  cases  tbe  subse- 
quent marriage  is  valid  until  its  nullity  is  adjudged  by  a 
competent  tribunal.  £n.  March  21,  1872.  Am'd.  1878-4, 
185;   1897.  34;  1903,  176. 

Gal.  Rep.  Cit.    94,  469;    133,    627;    137,    131;    137,    132 
137,   136;     137,   137;     137,   138;     137.    139;     137.    142 
137,    144;      139,  632;     140,   248;     140,  249;     140,  486 
140,  488;    146,  247;    146.  249;    146.  252.    Subd.  1—137. 
133;   137.  134.    Subd.  2—94,  464;    140.  247. 
Penalty  for  bigamy:  Pen.  Code.  sees.  283-84;  exceptions, 
idem.  sec.  282. 

S  62.  Released  frjm  marriage  contract,  when.  Neither 
party  to  a  contract  to  marry  is  bound  by  a  promise  made 
in  ignorance  of  the  other's  want  of  personal  chastity,  and 
either  is  released  therefrom  by  unchaste  conduct  on  the 
part  of  the  other,  unless  both  parties  participate  therein. 
En.  March  21.  1872.    Am'd.  18 1  ^-4.  186. 

§  63.  Marriage  contracted  without  the  state.  All  mar- 
riages contracted  without  this  state,  which  would  be  valid 
by  the  laws  of  the  country  in  which  the  same  were  con- 
tracted, are  valid  in  this  state.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  121,  624;  137.  135;  137.  136;  137.  137;  137. 
138;  137,  139;  137.  146;  137,  147. 

ARTICLE  II. 

AUTHENTICATION  OP  MARRIAGE. 

§  6S.  Procedure  required. 

{  69.  Marriage  Ucenses. 

I  70.  By  whom  soIemnUed. 

8  71.  No   particular    form    of   solemnization. 

5  72.  RequirementB  by  persons  solemnizing  marriage. 

j  73.  CertUlcate  of  marriage. 

I  74.  Certificate  to  parties  and  recorder. 

I  75.  Declaration   where  there  is  no  record.    (Repealed.) 

I  76.  Declaration  to  contain  what. 

I  77.  To  be  acknowledged  and  recorded. 

I  78.  Either  party  may  proceed  to  determine  validity.    . 

{  79.  Persona  who  may  be  married  without  Ucenae. 

S  79a.  Members  of  paiticular  religious  denomination. 
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§  68.  Procedure  required.  Marriage  must  be  licensed, 
solemnized,  authenticated,  and  recorded  as  provided  in  this 
article;  but  noncompliance  with  its  provisions  by  others 
than  a  party  to  a  marriage  does  not  invalidate  it  En. 
March  21,  1872.    Am'd.  1895,  X21;   1905,  554. 

The  change  consists  In  the  substitution  of  the  word  "others"  for 
••other"  before  "than";  the  substitution  of  ''a  party"  for  "the  par- 
ties" after  "than";  and  the  substitution  of  "it"  for  "that  marriage" 
after  •'Invalidate."  The  roeanins  of  the  section  Is  unchanged.— Code 
Commissioner's  Note. 

Cal.  Rep.  CIt    104,  261;  116,  311;  121,  628;  133,  527. 

S  69.  Marriage  licenses.  All  persons  about  to  be  joined 
in  marriage  must  first  obtain  a  license  therefor  from  the 
county  clerk  of  the  county  in  which  the  marriage  is  to  be 
celebrated,  and  must  upon  oath  qualify  and  show  as  fol- 
lows: ^ 

1.  The  identity  of  the  parties; 

2.  Their  real  and  full  names  and  places  of  residence; 

3.  Their  akes; 

4.  No  license  must  be  granted  when  either  of  the  parties 
applicants  therefor  is  an  imbecile  or  insane,  or  who  at  the 
time  of  making  application  for  said  license  is  under  the  In- 
fluence of  any  intoxicating  liquor,  or  narcotic  drug; 

5.  No  license  must  be  issued  authorizing  the  marriage  ot 
a  white  person  with  a  negro,  mulatto,  or  mongolian; 

6.  If  the  male  is  under  the  age  of  twenty-one,  or  the 
female  under  the  age  of  eighteen  years,  the  consent  of  the 
father,  mother  or  guardian,  if  such  consent  is  given;  or 
that  such  nonage  person  has  been  previously,  but  is  not 
at  the  time  married. 

If  the  male  is  under  the  age  of  twenty-one,  or  the  female 
under  the  age  of  eighteen  years,  and  such  person  has  not 
been  previously  married,  no  license  must  be  issued  by  the 
clerk,  unless  the  consent  in  writing  of  the  parents  of  the 
person  under  age,  or  one  of  such  parents,  or  of  his  or  her 
guardian  is  presented  to  him  duly  verified  by  such  parents 
or  parent  or  guardian;  and  such  consent  must  be  filed  by 
the  clerk  and  he  must  state  such  facts  in  the  license.  For 
the  purpose  of  ascertaining  all  the  facts  mentioned  and  re- 
quired in  this  section,  the  clerk  must  at  the  time  the  license 
is  applied  for  examine  the  parties  to  whom  the  license  is 
to  be  Issued  under  oath  and  reduce  such  examination  to 
writing  to  be  by  them  subscribed.  Bn.  March  21,  1872. 
Am'd.  1873-4,  185;  1880,  3;  1905,  182. 

Cal.  Rep.  Cit    59,  374;  116,  311;  121,  629;  123,  226. 

S  70.  By  whom  solemnized.  Marriage  may  be  solem- 
nized by  either  a  Justice  of  the  supreme  court,  Judge  of  the 
superior  court,  Justice  of  the  peace,  judge  of  any    police 
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court,  city  recorder,  priest  or  minister  of  the  gospel  of  any 
denomination.  En.  March  21,  1872.  Am'd.  1880,  4;  1903, 
255. 

Cal.  Rep.  Cit.     75,  12;  116,  311;  121,  628;  121,  629;  140,  221. 

Form  of  marriage  ceremony:  See  Const.  Cal.  1879,  art. 
XX,  sec.  7;  see,  also,  art.  XI,  sec.  12,  former  constitution. 

Penalty  for  solemnization  of  illegal  marriage:  Pen.  Code, 
sec.  09«f« 

§  71.  No  particular  form  of  solemnization.  No  particu- 
lar form  for  the  ceremony  of  marriage  is  required,  but  the 
parties  must  declare,  in  the  presence  of  the  person  solem- 
nizing tbe  marriage,  that  they  take  each  other  as  husband 
and  wife.    En.  March  21,  1872. 

CaL  Rep.  Cit.    75,  12;   121,  628;   133,  527. 

§  72.  Requirements  by  persons  solemnizing  marriage. 
The  person  solemnizing  a  marriage  must  first  require  the 
presentation  of  the  marriage  license;  and  if  he  has  any 
reason  to  doubt  the  correctness  of  its  statement  of  facts, 
he  must  first  sati^  himself  of  its  correctness,  and  for 
that  purpose  he  may  administer  oaths  and  examine  the 
parties  and  witnesses  in  like  manner  as  the  county  clerk 
does  before  issuing  the  license.  En.  March  21,  1872.  Am'd. 
1873-4,  186. 

S  73.  Certificate  of  marriage.  The  person  solemnizing 
a  marriage  must  make,  sign,  and  indorse  upon,  or  attach  to, 
the  license,  a  certificate  showing: 

1.  The  fact,  time  and  place  of  solemnization;   and 

2.  The. names  and  places  of  residence  of  one  or  more 
witnesses  to  the  ceremony.  En.  March  21,  1872.  Am'd. 
1873-4,  187. 

Penalty  for  false  return:  Pen.  Code,  sec.  360. 

S  74.  Certificate  to  parties  and  recorder.  He  must,  at 
the  request  of,  and  for  either  party  make  a  certified  copy 
of  the  license  and  certificate,  and  file  the  originals  with 
the  county  recorder  within  thirty  days  after  the  marriage. 
En.  March  21,  1872. 

Recorder  must  record:  Pol.  Code,  sec.  4235. 

S  75.     Declaration     where     there     is     no     record.     (Re- 
pealed.)    En.  March  21,  1872.    Rep.  1895,  121. 
Cal.  Rep.  Git    75.  60;    75,  66;   75,  77;   79,  651;   104,  261; 
116,  311;  121,  628. 

§  76.  Declaration  .to  contain  what.  If  no  record  of  the 
solemnization  of  a  marriage  heretofore  contracted  be 
known  to  exist,  the  parties  may  join  in  a  written  declara- 
tion of  such  marriage,  substantially  showing: 


S§  77-79a  CONTRACT    OP    MARRIAGE.  M 

1.  ;rhe  names,  ages  and  residences  of  the  parties. 

2.  The  fact  of  marriage. 

3.  That  no  record  of  such  marriage  is  known  to  exist. 
Such  declaration  must  be  [Subscribed  by  the  parties  and 
attested  by  at  least  three  witnesses.  En.  March  21,  1872. 
Am'd.  1873-4,  187. 

Cal.  Rep.  Cit.    116,  310;  116.  311;'  116,  312;  121,  629. 

§  77.  To  be  acknowledged  and  recorded.  Declarations 
of  marriage  must  be  acknowledged  and  recorded  in  like 
manner  as  grants  of  real  property.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    75.  77;  116.  311;  121.  629.. 

Recording:  See  Pol.  Code.  sec.  4235. 

§  78.  Either  party  may  proceed  to  determine  validity. 
If  either  party  to  any  marriage  denies  the  same,  or  refuses 
to  join  in  a  declaration  thereof,  the  other  may  proceed,  by 
action  In  the  superior  court,  to  have  the  validity  of  the 
marriage  determined  and  declared.  En.  March  21,  1872. 
Am'd.  1883,  3. 

Cal.  Rep.  Cit     67,  194;  67,  195;  75,  12;  121,  623. 

§  79.  Persons  who  may  be  married  without  license. 
When  unmarried  persons,  not  minors,  have  been  living 
together  as  man  and  wife,  they  may.  without  a  license,  be 
married  by  any  clergyman.  A  certificate  of  such  marriage 
must,  by  the  clergyman,  be  made  and  delivered  to  the 
parties,  and  recorded  upon  the  records  of  the  church  of 
which  the  clergyman  Is  a  representative.  No  other  record 
need  be  made.    En.  Stats.  1877-8,  75. 

Cal.  Rep.  Cit.    104.  261. 

§  79a.  Members  of  particular  religious  denomination. 
The  provisions  of  this  chapter,  so  far  as  they  relate  to  the 
solemnizing  of  marriages,  are  not  applicable  to  members  of 
any  particular  religious  denomination  having,  as  such,  any 
peculiar  mode  of  entering  the  marriage  relation;  but  such 
marriages  must  be  declared,  as  provided  in  section  seventy- 
six,  and  be  acknowledged  and  recorded,  as  provided  in  sec- 
tion seventy-seven.  Where  a  marriage  is  declared  as  pro- 
vided in  said  section  seventy-six.  the  husband  must  file 
said  declaration  with  the  county  recorder  within  thirty 
days  after  such  marriage,  and  upon  receiving  the  same  the 
county  recorder  must  record  the  same;  and  If  the  husband 
fails  to  make  such  declaration  and  file  the  same'  for  record, 
as  herein  provided,  he  is  liable  to  the  same  penalties  as 
any  person  authorized  to  solemnize  marriages,  who  falls 
to  make  the  return  of  such  solemnization  as  provided  by 
law.    En.  Stats.  1897,  186.    Am'd.  1906.  565. 
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79a  (79V4).  The  change  consists  In  the  omission  of  the  words  •'procur- 
ing a  license  and"  after  "to,"  thus  requiring  a  license  In  every  case, 
but  leaving  the  mode  of  celebrating  the  marriage  as  at  present. 
The  section  is  renumbered  79a.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit.    121,  629. 


ARTICLE  III. 

JUDICIAL  DETERMINATION   OP  VOID   MARRIAGES. 
§  80.    Action  to  have  marriage  declared  void. 

§  80.  Action  to  have  marriage  declared  void.  Either 
party  to  an  Incestuous  or  void  marriage  may  proceed  by 
action  in  the  superior  court,  to  have  the  same  so  declared. 
En.  Stats,  1875-6,  69.    Am'd.  1880,  4. 

• 

CHAPTER  II. 

DIVORCE. 

Article  I.  Nullity.    S9   82-86. 

II.  Dissolution.   S$  90-107. 

III.  Causes  for  Denying  Divorce,   §{  111-182. 

IV.  General  Provisions,    §}  136-148. 

ARTICLE  I. 

NULLITY. 

8  82.  Causes  for  annuUlng  marriages. 

S  83.  Actions  therefor,  when  to  be  commenced. 

$  84.  Children  of  annulle-J  marriage. 

I  85.  Custody  of  children. 

i  86.  Effect  of  Judgment  of  nullity. 

§  82.  Causes  for  annulling  marriages.  A  marriage  may 
be  annulled  for  any  of  the  following  causes,  existing  at 
the  time  of  the  marriage: 

1.  That  the  party  In  whose  behalf  it  is  sought  to  have 
the  marriage  annulled  was  under  the  age  of  legal  consent, 
and  such  marriage  was  contracted  without  the  consent  of 
his  or  her  parents  or  guardian,  or  person  having  charge 
of  him  or  her;  unless,  after  attaining  the  age  of  consent, 
such  party  for  any  time  freely  cohabited  with  the  other 
as  husband  or  wife. 

2.  That  the  former  husband  or  wife  of  either  party  was 
living,  and  the  marriage  with  su«h  former  husband  or  wife 
was  then  in  force. 

3.  That  either  party  was  of  unsound  mind,  unless  such 
party,  after  coming  to  reason,  freely  cohabit  with  the  other 
as  husband  and  wife. 
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4.  That  the  conseni  of  either  party  was  obtained  by 
fraud,  unless  such  party  afterward,  with  full  knowledge  of 
the  facts  constituting  the  fraud,  freely  cohabited  with  the 
other  as  husband  or  wife. 

5.  That  the  consent  of  either  party  was  obtained  by  force, 
unless  such  party  afterwards  freely  cohabited  with  the 
other  as  husband  or  wife. 

6.  That  either  party  was,  at  the  time  of  marriage, 
physically  Incapable  of  entering  into  the  marriage  state, 
and  such  incapacity  continues,  and  appears  to  be  incurable. 
En.  March  21,  1872.     Am'd.  1873-4,  187. 

Cal.  Rep.  Cit.     88,  565;   99,  287.     Subd.  2—94,  464.     Subd. 
5—137,  27. 

Subd.  4.    Consent  obtained  by  fraud:   See  ante,  sec.  58. 
Subd.  5.    Consent  obtained  by  force:  See  ante,  sec.  58. 
Subd.  6,    Physical  incapacity:  See  ante,  sec.  58. 

§  83.  Actions  therefor,  when  to  be  commenced.  An 
action  to  obtain  a  decree  of  nullity  of  marriage  for  causes 
mentioned  in  the  preceding  section,  must  be  commenced 
within  the  periods  and  by  the  parties  as  follows: 

1.  For  causes  mentioned  in  subdivision  one:  by  the  party 
to  the  marriage  who  was  married  under  the  age  of  iBgal 
consent,  within  four  years  after  arriving  at  the  age  of 
consent;  or  by  a  parent,  guardian,  or  other  person  having 
charge  of  such  nonaged  male  or  female,  at  any  time  before 
such  married  minor  has  arrived  at  the  age  of  legal  con- 
sent. 

2.  For  causes  mentioned  in  subdivision  two:  by  either 
party  during  the  life  of  the  other,  or  by  such  former  hus- 
band or  wife. 

3.  For  causes  mentioned  in  subdivision  three:  by  the 
party  injured,  or  relative  or  guardian  of  the  paity  of  un- 
sound mind,  at  any  time  before  the  death  of  either  party. 

4.  For  causes  mentioned  in  subdivision  four;  by  the 
party  injured,  within  four  years  after  the  discovery  of  the 
facts  constituting  the  fraud. 

5.  For  causes  mentioned  in  subdivision  five:  by  the 
injured  party,  within  four  years  after  the  marriage. 

G.  For  causes  mentioned  in  subdivision  six:  by  the  in- 
jured party,  within  four  years  after  the  marriage.  En. 
March  21,  1872.     Am'd.  1873-4,  188. 
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S  84.  Children  of  annulled  marriages.  A  judgment  of 
nullity  of  marriage  does  not  ajETect  the  legitimacy  of  chil- 
dren begotten  before  the  Judgment.  En.  March  21,  1872. 
Am'd.  1905,  655. 

The  design  of  the  amendment  is  to  make  the  rule  declared  In  this  sec- 
tion appUcable  to  all  Judgments  adjudging  marriage  null,  the  present 
section  applying  only  to  cases  where  a  marriage  Is  annulled  on  the 
ground  that  a  former  husband  Or  wife  was  llYinir.— Code  Commission- 
er's Note. 

Cal.  Rep.  Clt    57,  491. 

Legitimate  children,  who  are:  See  sees.  193-195.  See, 
also,  when  the  question  arises  in  divorce  cases  for  adultery, 
sees.  144,  145. 

§  85.  Custody  of  children.  The  court  must  award  the 
custody  of  the  children  of  a  marriage  annulled  on  the 
ground  of  fraud  or  force  to  the  innocent  parent,  and  may 
also  provide  for  their  education  and  maintenance  out  of 
the  property  of  the  guilty  party.    En.  March  21.  1872. 

Custody  of  children  in  divorce  causes:  See  post,  sec. 
138. 

S  86.  Effect  of  Judgment  of  nullity.  A  judgment  of 
nullity  of  marriage  rendered  is  conclusive  only  as  against 
the  parties  to  the  actibn  and  those  claiming  under  them. 
En.  March  21,  1872. 

EfFect  of  decree  for  divorce:  See  post,  sec.  91. 

ARTICLE  n. 

DISSOLUTION    OP   MARRIAGE. 

9    90.  Marriage,  how  dissolved. 

}    91.  Effect  of  divorce. 

I    92.  Causes  for  divorce. 

S    9S.  Adultery  defined. 

I    M.  Extreme  cruelty,  what. 

I    95.  Desertion,   what. 

S    96.  Desertion,   how  manifested. 

§    97.  In  case  of  stratagem  or  fraud,   who  commits  desertion. 

9  98.  In  cn>»e  of  cruelty,  where  one  party  leaves  the  other,  who  com- 
mits desertion. 

S    99.  Separation  by  consent  not  de.«!ertion. 

I  100.  Ab^^nce  becomes  desertion,   when. 

(  101.  Consent  to  separate  revocable. 

§  102.  Desertion,   how  cured.    Effect  of  refusing  condonation. 

I  103.  Wife  must  abide  by  husband's  selection  of  home  or  it  is  deser- 
tion on  her  part. 

f  104.  If  the  place  Is  unfit,  an-d  wife  refuses  to  conform,  it  is  desertion 
by  the  husband. 

9  105.  Willful  neglect,   what. 

I  106.  Habitual  intemperance,   what. 

I  107.  Habitual  intemperance,  etc.,  for  one  year. 
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§  90.  Marriage,  how  dissolved.  Marriage  is  dissolved 
only: 

1.  By  jthe  death  of  one  of  the  parties;  or, 

2.  By  the  judgment  of  a  court  of  competent  Jurisdiction 
decreeing  a  divorce  of  the  parties.  En.  March  21,  1872. 
Am'd.  1873-4,  189. 

<  Cal.  Rep.  Clt    137,  27;   137,  134;  137,  137;   137.  138;  137, 
139;  137,  144. 

9  91.  Effect  of  divorce.  The  effect  of  a  Judgment  de- 
creeing a  divorce  is  to  restore  the  parties  to  the  state  of 
unmarried  persons.  En.  March  21,  1872;  Am'd.  1873-4, 
189. 

Cal.  Eep.  Cit.    137,  133;  137,  134;  137,  137;  137,  138;  137, 
139;   137,  144;   140.  488. 

9  92.  Causes  for  divorce.  Divorces  may  be  granted  for 
any  of  the  following  causes: 

1.  Adultery. 

2.  ExtreoEie  cruelty. 

3.  .Willful  desertion. 

4.  Willful  neglect 

5.  Habitual  intemperance. 

6.  Conviction  of  felony.  En.  March  21,  1872.  Am'd. 
1873-4,  189. 

Cal.  Rep.  Cit.    51,  544;  74,  492;  85,  256;  126,  128.    Subd 
8—136,  897. 

Alimony:  See  post,  sees   136  et  seq. 
Community  property,  and  its  disposition  under  proceed- 
ings for  divorce:  See  post,  sees.  141  et  seq. 

9  93.  Adultery  defined.  Adultery  is  the  voluntary 
sexual  intercourse  of  a  married  person  with  a  person  other 
than  the  offender's  husband  or  wife.    En.  March  21,  1872. 

Cal.  Rep.  Cit    51,  544. 

Open  and  notorious  adultery  is  punished  by  act  of  May 
15,  1872.    See  Stats.  1871-2.  p.  380. 

9  94.  Extreme  cruelty,  what.  Extreme  cruelty  is  the 
i/vrongful  infliction  of  grievous  bodily  injury  or  grievous 
mental  suffering  upon  the  other  by  one  party  to  the  mar- 
riage.   En.  March  21,  1872.    Am'd.  1905,  75. 

Cal.  Rep.  Cit    51,  544;  85,  256;  85,  267;  85,  269;  86,  224; 
95,  176;  124,  652. 
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I  9$«  DesertToh,  what.  Willful  desertion  is  the  Tolun- 
tary  sei>aration  of  one  of  the  married  parties  from  the 
other  with  intent  to  desert    En.  March  21,  1872. 

Gal.  Rep.  Cit    51,  544;   65,  632;   122,  255;  122,  256;  180, 
577;  134,  89;  142,  523. 

9  96.  Desertion,  how  manifested.  Persistent  refusal  to 
have  reasonable  matrimonial  intercourse  as  husband  and 
wife,  when  health  or  physical  condition  does  not  make 
such  refusal  reasonably  necessary,  or  the  refusal  of  either 
party  to  dwell  in  the  same  house  with  the  other  party, 
when  there  is  no  just  cause  for  such  refusal,  is  desertion. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    51,  544;  136,  196;  137,  560;  144,  627. 

9  97.  In  case  of  stratagem  or  fraud,  who  commits  deser- 
tion. When  one  party  is  induced,  by  the  stratagem  or 
fraud  of  the  other  party,  to  leave  the  family  dwelling- 
place,  or  to  be  absent,  and  during  such  absence  the  offend- 
ing party  departs  with  intent  to  desert  the  other,  it  is 
desertion  by  the  party  committing  the  stratagem  or  fraud, 
and  not  by  the  other.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    51,  544;  74,  613. 

9  98.  In  case  of  cruelty,  where  one  party  leaves  the 
other,  who  commits  desertion.  Departure  or  absence  of 
one  iMEurty  from  the  family  dwelling-place,  caused  by  cruelty 
or  by  threats  of  bodily  harm,  from  which  danger  would  be 
reasonably  apprehended  from  the  other,  is  not  desertion 
by  the  absent  party,  but  it  is  desertion  by  the  other  party. 
En.  March  21,  1872. 

Cal.  Rep.  Cit    51,  544;   74,  613;   86,  224;   122,  397;   122, 
398;  134,  207. 

■ 

9  99.  Separation  by  consent  not  desertion.  Separation 
by  consent  with  or  without  the  understanding  that  one  of 
the  parties  will  apply  for  a  divorce,  is  not  desertion.  En. 
March  21,  1872. 

Cal.  Rep.  Cit    74,  613;  106,  544;  140,  115. 

Consent  revocable:   See  infra,  sec.  101. 

9  100.  Absence  becomes  desertion,  when.  Absence  or 
separation,  proper  in  Itself,  becomes  desertion  whenever 
the  intent  to  desert  is  fixed  during  such  absence  or  separa- 
tion.   En.  March  21,  1872.    Am'd.  1873-4,  189. 

Cal.  Rep.  Cit.    106,  544. 
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S  101.  Consent  to  separate  revocable.  Consent  to  a 
separation  Is  a  revocable  act,  and  If  one  of  the  parties 
afterward,  in  good  faith,  seeks  a  reconciliation  and  restor- 
ation, but  the  other  refuses  it,  such  refusal  is  desertion. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    105,  543;  106,  544;  134,  347;  140,  115;  140, 
117;  140,  125;  147,  177. 

§  102.  Desertion,  how  cured.  Effect  of  refusing  con- 
donation.  If  one  party  deserts  the  other,  and  before  the 
expiration  of  the  statutory  period  required  to  make  the 
desertion  a  cause  of  divorce,  returns  and  offers  in  good 
faith  to  fulfill  the  marriage  contract  and  solicits  con- 
donation, the  desertion  is  cured.  If  the  other  party  refuse 
such  offer  and  condonation,  the  refusal  *8hall  be  deemed 
and  treated  as  desertion  by  such  party  from  the  time  of  re- 
fusal.    En.  March  21,  1872.    Am'd.  1873-4,  190. 

Cal.  Rep.  Cit.    65,  632;  123,  654;   123,  656;   126,  128;  147, 
54. 

§  103.  Wife  must  abide  by  husband's  selection  of  home 
or  it  is-  desertion  on  her  part.  The  husband  may  choose 
any  reasonable  place  or  mode  of  living,  and  if  the  wife 
does  not  conform  thereto,  it  is  desertion.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    136,  203. 

Same  principle:   Post,  sec.  156. 

Separate  domicile  for  purposes  of  divorce  proceeding: 
See  infra,  sec.  129. 

§  104.  If  the  place  is  unfit,  and  wife  refuses  to  conform, 
it  is  desertion  by  the  husband.  If  the  place  or  mode  of 
living  selected  by  the  husband  is  unreasonable  and  grossly 
unfit,  and  the  wife  does  not  conform  thereto,  it  is  desertion 
on  the  part  of  the  husband  from  the  time  her  reasonable 
objections  are  ma<de  known  to  him.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    74,  613. 

9  105.  Willful  neglect,  what.  Willful  neglect  is  the 
neglect  of  the  husband  to  provide  for  his  wife  the  common 
necessaries  of  life,  he  having  the  ability  to  do  so;  or  it 
la  the  failure  to  do  so  by  reason  of  idleness,  profligacy,  or 
dissipation.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    51,  544;  104,  296;  130,  577. 

Duration  of  neglect:  See  infra,  sec.  169. 
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9  106.  Habitual  intemperance,  what.  Habitual  intem- 
perance is  that  degree  of  intemperance  from  the  use  or 
intoxicating  drinks  which  disqualifies  the  person  a  great 
portion  of  the  time  from  properly  attending  to  business, 
or  which  would  reasonably  inflict  a  course  of  great  mental 
an-guish  upon  the  innocent  party.    En.   March  21,  1872. 

Cal.  Rep.  Cit.    62,  178;   80,  529;  96,  7;   130.  577. 

Duration  of  intemperance:  See  next  section. 

§  107.  Habitual  intemperance,  etc.,  for  one  year.  Will- 
ful desertion,  willful  neglect,  or  habitual  intemperance  must 
continue  for  one  year  before  either  is  a  ground  for  divorce. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.     74,  613;    122,  255;    123.  654;    135,  397. 


ARTICLE  III. 

CAUSES  FOR  DENYING   DIVORCE. 

S  111.  Divorces  denied,  on  showing  what. 

}  112.  Connivance,  what. 

§  113.  Corrupt  consent,  how  manifested. 

I  114.  Collusion,    what. 

9  115.  Condonation,    what. 

S  116.  Requisites  to  condonation. 

I  117.  Condonation   implies  what. 

S  118.  Evidence  of  condonation. 

S  119.  Condonation  can  only  be  made  when. 

§  120.  Concealment   of  facts  in  certain  ca^ea  makes  condonation  void. 

§  121.  Condonation,  bow  revoked. 

I  122.  Recrimination,    what. 

)  123.  Condonation,   when  to  bar  defense. 

§  124.  Divorces,   denied,    when. 

I  12S.  Lapse  of  time  establishes  certain  presumptions. 

I  128.  Presumptions   may   be   rebutted. 

I  127.  Limitation  of  time. 

«S  1^-  Residence   of   plaintllT. 

I  129.  Proof  of  actual  residence  required.    Presumptions  do  not  apply. 

9  130.  Divorce  not  to  be  granted  by  default,  etc. 

I  131.  Interlocutory   judgment. 

§  132.  Final  Judgment  after  one  year. 

§  111.     Divorces    denied,    on    showing    what.    Divorces 
must 'be  denied  upon  showing: 

1.  Conniyance;  or, 

2.  Collusion;  or, 

3.  Con-donation;  or, 

4.  Recrimination;  or, 

5.  Limitation  and  lapse  of  time.    En.  March  21,  1872. 
Cal.  Rep.  Cit    74,  613. 
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§  112.  Connivance,  what.  Connivance  Is  the  corrupt 
consent  of  one  party  to  the  conunission  of  the  acts  of  the 
other,  constituting  the  cause  of  divorce.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    121,  12. 

§  113.  Corrupt  consent,  how  nnanifested.  Corrupt  con- 
sent is  manifested  by  passive  permission,  with  intent  to 
connive  at  or  actively  procure  the  commission  of  the  acts 
complained  of.    En.  March  21,  1872. 

§  114.  Collusion,  what.  Collusion  is  an  agreement  be- 
tween husband  and  wife  that  one  of  them  shall  commit, 
or  appear  to  have  committed,  or  to  be  represented  in 
court  as  having  committed,  acts  constituting  a  cause  of 
divorce,  for  the  purpose  of  enabling  the  other  to  obtain  a 
divorce.    En.  March  21,-1872. 

Cal.  Rep.  Cit.    65,  355;   121,  12. 

§  115.  Condonation,  what.  Condonation  is  the  con- 
ditional forgiveness  of  a  matrimonial  offense  constituting 
a  cause  of  divorce.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    102,  438;  123,  656;  147.  54. 

Revoking  condonation:  Sec.  121,  infra. 

Condonation  of  recriminatory  defense:  Post,  sec.  123. 

§  116.  Requisites  to  condonation.  The  following  re- 
quirements are  necessary  to  condonation: 

1.  A  knowledge  on  the  part  of  the  condoner  of  the  facts 
constituting  the  cause  of  divorce; 

2.  Reconciliation  and  remission  of  the  offense  by  the 
injured  party; 

3.  Restoration  of  the  offending  party  to  all  marital  ri^hta. 
En.  March  21,  1872. 

Cal.  Rep.  Cit    95,  446;  102,  438;  147,  54. 

9  117.  Condonation  Implies  what.  Condonation  implies 
a  condition  subsequent;  that  the  forgiving  party  must 
be  treated  with  conjugal  kindness.    En.  March  21,  1872. 

Cal.  Rep.  Cit    117,  446;  120.  189;  147,  54. 

§  118.  Evidence  of  condonation.  Where  the  cause  of 
divorce  consists  of  a  course  of  offensive  conduct,  or  arises, 
in  cases  of  cruelty,  from  excessive  acts  of  ill-treatment, 
which  may,  aggregately,  constitute  the  offense,  cohabita- 
tion, or  passive  endurance,  or  conjugal  kindness  shall 
not  be  evidence  of  condonation  of  any  of  the  acts  con- 
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stltuting  such  cause  unless  accompanied  by  an  express 
agreement  to  condone.  En.  March  21,  1872.  Am'd.  1873-4. 
190. 

Cal.  Rep.  Cit.    117,  447;  119,  188;  119,  192;  132,  476. 

§  119.  Condonation  can  only  be  made  when.  In  cases 
mentioned  in  the  last  section,  condonation  can  be  made 
only  after  the  cause  of  divorce  has  become  complete,  as  to 
the  acts  complained  of.  En.  March  21,  1872.  Am'd.  1873-4, 
190. 

§  120.  Conceaiment  of  facta  in  certain  cases  ma  Ices  con- 
donation void.  A  fraudulent  concealment  by  the  condonee 
of  facts  constituting  a  different  cause  of  divorce  from  the 
one  condoned,  and  existing  at  the  time  of  condonation, 
avoids  such  condonation.    En.  March  21,  1872. 

§  121.  Condonation,  tiow  revol<ed.  Condonation  is  re- 
voked and  the  original  cause  of  divorce  revived: 

1.  When  the  condonee  commits  acts  constituting  a  lllce 
or  other  cause  of  divorce;  or, 

2.  When  the  condonee  Is  guilty  of  great  conjugal  un- 
klndness,  not  conountlng  to  a  cause  of  divorce,  but  suf- 
ficiently habitual  and  gross  to  show  that  the  conditions 
of  condonation  had  not  been  accepted  In  good  faith,  or  not 
fulfilled.    En.  March  21,  1872. 

Cal.  Rep.  Clt    120,  189;  121,  12. 

S  122.  Recrimination,  what.  Recrimination  Is  a  show- 
ing by  the  defendant  of  any  cause  of  divorce  against  the 
plaintiff,  in  bar  of  the  plaintiff's  cause  of  divorce.  En. 
March  21.  1872. 

Cal.  Rep.  Clt.    63,  353;  74,  492;  119,  189. 

§  123.  Condonation,  when  to  bar  defense.  Condonation 
of  a  cause  of  divorce,  shown  In  the  answer  as  a  recrimina- 
tory defense.  Is  a  bar  to  such  defense,  unless  the  con- 
donation be  revoked,  as  provided  In  section  one  hundred 
and  twenty-one,  or  two  years  have  elapsed  after  the  con- 
donation, and  before  the  accruing  or  completion  of  the 
cause  of  divorce  against  which  the  recrimination  is  shown. 
En.  March  21,  1872.    Am'd.  1873-4.  190. 

S  124.  Divorces  denied,  when.  A  divorce  must  be 
denied: 

1.  When  the  cause  is  adultery,  and  the  action  is  not 
commenced  within  two  years  after  the  commission  of  the 
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act  of  adultery,  or  after  Its  discovery  by  the  injured  party; 
or, 

2.  When  the  cause  is  conviction  of  felony,  and  the  action 
is  not  commenced  before  the  expiration  of  two  years  after 
a  pardon,  or  the  termination  of  the  period  of  sentence. 

3.  In  all  other  cases  when  there  is  an  unreasonable  lapse 
of  time  before  the  commencement  of  the  action.  En.  March 
21,  1872.    Am'd.  1873-4,  191. 

Cal.  Rep.  Cit    74,  613;   104,  296;   140,  118.    Subd.  3—121, 
12;  140, 117. 

§  125.  Lapse  of  time  establiehes  certain  presumptions. 
Unreasonable  lapse  of  time  is  such  a  delay  in  commencing 
the  action  as  establishes  the  presumption  that  there  has 
been  connivance,  collusion  or  condonation  of  the  oftenae, 
or  full  acquiescence  in  the  same,  with  Intent  to  continue 
the  marriage  relation,  notwithstanding  the  commission  of 
such  offense.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    121,  12;  140,  118. 

9  126.  Presumptions  may  be  rebutted.  The  presump- 
tions arising  from  lapse  of  time  may  be  rebutted  by  show- 
ing reasonable  grounds  for  the  delay  in  commencing  the 
action.    En.  March   21.   1872. 

§  127.  Limitation  of  time.  There  are  no  limitations  of 
time  for  commencing  actions  for  divorce,  except  such  as 
are  contained  in  section  124.    En.  March  21,  1872. 

§  128.  Residence  of  plaintiff.  A  divorce  must  not  be 
granted  unless  the  plaintiff  has  been  a  resident  of  the  state 
for  one  year,  and  of  the  county  in  which  the  action  is 
brought  three  months  next  preceding  the  commencement 
of  the  action.    En.  March  21,  1872.    Am'd.  1891,  52. 

Cal.  Rep.  Cit    74,  613;  100,  13;  100,  15;  100,  17;  128.  332; 
140,  483. 

§  129.  Proof  of  actual  residence  required.  Presump- 
tions do  not  apply.  In  actions  for  divorce  the  presumption 
of  law  that  the  domicile  of  the  husband  is  the  domicile  of 
the  wife,  does  not  apply.  After  separation,  each  may  have 
a  separate  domicile,  depending  for  proof  upon  actual  resi- 
dence, and  not  upon  legal  presumptions.  En.  March  21. 
1872. 

Cal.  Rep.  Cit    66,  310;  128,  274;  132,  92. 


^ 
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S  130.  Divorce  not  to  be  granted  by  default,  etc.  No 
divorce  can  be  granted  upon  the  default  of  the  defendant* 
or  upon  the  uncorroborated  statement,  admission,  or  testi- 
mony of  the  parties,  or  upon  any  statement  or  finding  of 
fact  made  by  a  referee;  but  the  court  must,  in  addition 
to  any  statement  or  finding  of  the  refefee,  Vequire  proof 
of  the  t&ctB  alleged,  and  such  proof,  if  not  taken  before 
the  court,  must  be  upon  written  questions  and  answers. 
En.  March  21,  1872.    Am'd.  1873-4,  191. 

CaL  Rep.  Clt.  49,  94;  63,  580;  65,  355;  67,  24;  74,  614; 
86,  221;  88,  48;  94,  227;  120,  37;  120,  186;  124,  58; 
140,  119;  140,  483;  145,  787. 

§  131.  Interlocutory  Judgment.  In  actions  for  divorce 
the  court  must  file  its  decision  and  conclusions  of  law  as  in 
other  cases  and  if  it  determines  that  no  divorce  shall  be 
granted,  final  judgment  must  thereupon  be  entered  accord- 
ingly. If  it  determines  that  the  divorce  ought  to  be  granted 
an  interlocutory  Judgment  must  be  entered,  declaring  that 
the  party  in  whose  favor  the  court  decides  is  entitled  to  a 
divorce,  and  from  such  interlocutory  Judgment  an  appeal 
may  be  taken  within  six  months  after  its  entry,  in  the 
same  manner  and  with  like  effect  as  if  the  Judgment  were 
final.    En.  Stats.  1903,  75. 

Cal.  Rep.  Cit  140,  479;  140,  480;  140,  488;  143,  631;  146, 
247;  146,  249;  146,  252;  146,  259;  147,  337. 

%  132.  Final  Judgment  after  one  year.  When  one  year 
has  expired  after  the  entry  of  such  interlocutory  Judg- 
ment, the  court  on  motion  of  either  party,  or  upon 
its  own  motion,  may  enter  the  final  Judgment  grant- 
ing the  divorce,  and  such  final  Judgment  shall  restore 
them  to  the  status  of  single  persons,  and  permit  either 
to  marry  after  the  entry  thereof;  and  such  other  and 
further  relief  as  may  be  necessary  to  complete  disposition 
of  the  action,  but  if  any  appeal  is  taken  from  the  inter- 
locutory Judgment  or  motion  for  a  new  trial  made,  final 
Judgment  shall  not  be  entered  until  such  motion  or  appeal 
has  been  finally  disposed  of,  nor  then,  if  the  motion  has 
been  granted  or  Judgment  reversed.  The  death  of  either 
party  after  the  entry  of  the  interlocutory  Judgment  does 
not  impair  the  power  of  the  court  to  enter  final  Judgment 
as  hereinbefore  provided;  but  such  entry  shall  not  validate 
any  marriage  contracted  by  either  party  before  the  entry 
of  such  final  Judgment,  nor  constitute  any  defense  of  any 
criminal  prosecution  made  against  either.  En.  Stats.  1903, 
76. 

Cal.  Rep.  Clt  140,  480;  140,  488;  143,  631;  146,  247;  146, 
249;  1'46,  252;   147,  337. 
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ARTICLE  rV. 

,  OENBRAL   PROVISIONS. 

9  136.  Relief  may  be  adjudged  In  some  cases,  where  separation  is  de- 
nied.     • 

9  137.    Expense  of  aotion,   alimony. 

9  138.    Orders  respecting  custody  of  children. 

9  139.  Support  of  wife  and  children  on  divorce  or  separation  granted  to 
wife. 

9  140.    Security  for  maintenance  and  alimony. 

9  141.    Court  shall  resort  to  what,   (n  executing  certain  sections. 

9  142.  If  wife  has  sufficient  for  her  support,  court  may  withhold  allow- 
ance. 

9  143.  Community  and  separate  property  may  be  subjected  to  support 
and  educate  children. 

9  144.    Legitimacy   of  issue. 

9  145.    Same. 

9  146.    Disposition  of  community  property  on  divorce. 

9  147.    Same. 

9  148.    Such  an  action  subject  to  revision  on  appeal. 

9  136.  Relief  may  be  adjudged  in  some  cate«i  where 
separation  is  denied.  Though  Judgment  of  divorce  is  de- 
nied, the  court  may,  in  an  action  for  divorce,  provide  for  the 
maintenance  by  the  husband,  of  the  wife  and  children  of  the 
marriage,  or  any  of  them.  En.  March  21,  1872.  Am'd.  1905, 
634. 

Cal.  Rep.  Cit    68,  589;  68.  590;  74,  611;  74,  612;  74,  614; 

79,  838;  79,  339;   124,  53;   124,  54;  124,  55;   126,  126; 

126, 127;  126.  129;  147,  176. 
Alimony  generally:  See  next  section. 

§  137.  Expense  of  action,  alimony.  When  an  action 
for  divorce  is  pending  the  court  may,  in  its  discretion,  re- 
quire the  husband  to  pay  as  alimony  any  money  necessary 
to  enable  the  wife  to  support  herself  and  her  children,  or 
to  prosecute  or  defend  the  action.  When  the  wife  has  any 
cause  of  action  for  divorce  as  provided  in  section  ninety-two 
of  this  code,  she  may,  without  applying  for  a  divorce,  main- 
tain in  the  superior  court  an  action  against  him  for  per- 
manent support  and  maintenance  of  herself  or  of  herself 
and  children.  During  the  pendency  of  such  action  the  court 
may,  in  its  discretion,  require  the  husband  to  pay  as  alimony 
any  money  necessary  for  the  prosecution  of  the  action  and 
for  support  and  maintenance,  and  execution  may  issue  there- 
for in  the  discretion  of  the  court.  The  final  Judgment  in 
such  action  may  be  enforced  by  the  court  by  such  order  or 
orders  as  in  its  discretion  It  may  from  time  to  time  deem 
necessary,  and  such  order  or  orders  may  be  varied,  altered, 
or  revoked  at  the  discretion  of  the  court.  En.  March  21, 
1872.    Am'd.  1877-8,  76;  1880,  4;  1906,  205. 
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Cal.  Rep.  Clt    65,  S20;    67,  177;  67,  201;    67,  203;  75,  88; 

79,  839;    8^,  144;   83,  463;   91.  431;    95,  342;   97.  126; 

97,  127;   98.  821;  99,  621;  100,  494;   104,  47;  104,  297; 

109,  545;   109,  649;   113,  271;   115,  273;   116,  275;   117, 

634;   122,  897;   128,  654;   124,  395;  124,  397;   126,  125; 

126. 126;   126,  127;   126, 128;   126,  129;    135,  125;   136, 

304;   137,  226;   143,  633;   144.  326;   146,  242;   147,  59; 

147.  60;  147,  147;  147,  176. 
See  sec.  127,  Infra. 

S  138.  Orders  respecting  custody  of  children.  In  ac- 
tions for  divorce  the  court  may,  during  the  pendency  of 
the  action,  or  at  the  final  hearing  or  at  any  time  there- 
after during  the  minority  of  any  of  the  children  of  the 
marriage,  make  such  order  for  the  custody,  care,  education, 
maintenance  and  support  of  such  minor  children  as  may 
seem  necessary  or  proper,  and  may  at  any  time  modify  or 
vacate  the  same.    En.  March  21,  1872.    Am'd.  1905,  43. 

Cal.  Rep.  Cit  95,  377;  104,  48;  105,  261;  106,  380;  114, 
545;  118,  21;  120,  146;  120,  147;  125,  68;  125,  69;  125, 
70;  135,  193;  137,  495. 

Exclusive  control  of  child  without  divorce:  Sees.  199, 214. 

Awarding  custody  of  child,  considerations  that  should 
guide  the  court:  See,  post,  sec.  246. 

S  139.  Support  of  wife  and  children  on  divorce  or  sep- 
aration granted  to  wife.  Where  a  divorce  is  granted  for  an 
ofTense  of  the  hushand,  the  court  may  compel  him  to  pro- 
vide for  the  maintenance  of  the  children  of  the  marriage, 
and  to  make  such  suitable  allowance  to  the  wife  for  her 
support,  during  her  life,  or  for  a  shorter  period,  as  the 
court  may  deem  just,  having  regard  to  the  circumstances 
of  the  parties  respectively;  and  the  court  may,  from  time 
to  time,  modify  its  orders  in  th^se  respects.  En.  March 
21  1872. 
Cal.  Rep.  Cit    52,  384;    59,  418;  75,  46;  79,  515;  79,  602; 

79,  608;    82.  112;    83,  463;    83,  465;    94,  255;    95,  377; 

102.  440;  104,  47;  105,  261;    114,  545;    114,  547;    124, 

588;    126,  68;  144,  826;    147,  60. 
Compare  with  sec.  148. 

S  140.  Security  for  maintenance  and  alimony.  The 
court  may  require  the  husband  to  give  reasonable  security 
for  providing  maintenance  or  making  any  payments  re- 
quired under  the  provisions  of  this  chapter,  and  may 
enfbrce  the  same  by  the  appointment  of  a  receiver,  or  by 
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any  other  remedy  applicable  to  the  case.    En.  March  21, 
1872. 
Cal.  Rep.  Cit    67.  202;  111.  495;    114,  546;    115,  274;  115, 

275;    116,  51;    123.  200;    124,  55;    124,  589;   126,  129; 

144,  325;   144,  326;    147,  59;    147,  61. 

§  141.  Court  shall  resort  to  what,  in  executing  certain 
sections.  In  executing  the  five  preceding  sections  the 
court  must  resort: 

1.  To  the  commuity  property;   then. 

2.  To  the  separate,  property  of  the  husband.  Bn.  March 
21    1872. 

Cal.  Rep.  Cit.    67.  202;  83,  466;    114,  547;  115,  275. 

§  142.  If  wife  has  sufficient  for  her  support,  court  may 
withhold  allowance.  When  the  wife  has  either  a  separate 
estate,  or  there  is  community  property  sufficient  to  give 
her  alimony  or  a  proper  support,  the  court,  in  its  discre- 
tion, may  withhold  any  allowance  to  her  out  of  the  sepa- 
rate property  of  the  husband.    En.  March  21,  1872. 

§  143.  Community  and  separate  property  may  be  sub- 
Jetfted  to  support  and  educate  children.  The  community 
property  and  the  separate  property  may  be  subjected  to 
the  support  and  education  of  the  diildren  in  such  propor- 
tions as  the  court  deems  Just.    En.  March  21,  1872. 

§  144.  Legitimacy  of  Issue.  When  a  divorce  is  granted 
for  the  adultery  of  the  husband,  the  legitimacy  of  children 
of  the  marriage  begotten  of  the  wife  before  the  commence- 
ment of  the  action  is  not  aftected.    En.  March  21,  1872. 

LegiLimacy  of  children:  See  generally,  post,  sec.  193. 
See,  also,  the  next  section. 

§  145.  Same.  When  a  divorce  is  granted  for  the 
adultery  of  the  wife,  the  legitimacy  of  children  begotten 
of  her  before  the  commission  of  the  adultery  is  not  af- 
fected; but  the  legitimacy  of  other  children  of  the  wife 
may  be  determined  by  .the  court,  upon  the  evidence  in  the 
case.    En.  March  21,  1872. 

§  146.  Disposition  of  community  property  on  divorce. 
In  case  of  the  dissolution  of  the  marriage  by  the  decree  of 
a  court  of  competent  jurisdiction,  the  community  property 
and  the  homestead  shall  be  assigned  as  follows: 

1.  If  the  decree  be  rendered  on  the  ground  of  adultery 
or  extreme  cruelty,  the  community  property  shall  be  as- 
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signed  to  the  respective  parties  in  such  proportions  as  the 
court,  from  all  the  facts  of  the  case,  and  the  condition  of 
the  parties  may  deem  just. 

2.  If  the  decree  be  rendered  on  any  other  ground  than 
that  of  adultery  or  extreme  cruelty,  the  community  prop- 
erty shall  be  equally  divided  between  the  parties. 

3.  If  a  homestead  has  been  selected  from  the  commun- 
ity property,  it  may  be  assigned  to  the  innocent  party, 
either  absolutely,  or  for  a  limited  period,  subject,  in  the 
latter  case,  to  the  future  disposition  of  the  court,  or  it 
may,  in  the  discretion  of  the  court,  be  divided,  or  be  sold 
and  the  proceeds  divided. 

4.  If  a  homestead  has  been  selected  from  tne  separate 
property  of  either,  it  shall  be  assigned  to  the  former 
owner  of  such  property,  subject  to  the  power  of  the  court 
to  assign  it  for  a  limited  period  to  the  innocent  party. 
En.  March  21,  1872.    Am'd.  1873-4,  191. 

Cal.  Rep.  Cit  47,  64;  63,  77;  75.  46;  75,  439;  83,  465; 
97.  191;  102,  340;  106,  513;  106,  613;  106,  6i4;  114. 
546.  Subd.  1—112,  277;  134,  379;  134,  380.  Subd. 
3—  73,  429;  80,  239;  124,  653.  Subd.  4—78,  316;  117, 
409;    121,  95;    124,  588;    129,  292. 

Discrc  •-     of  court:  See.  148. 

§  147-  Same.  The  court,  in  rendering  a  decree  of  di- 
vorce, must  make  such  order  for  the  disposition  of  the 
community  property,  and  of  the  homestead,  as  in  this 
chapter  provided,  and  whenever  necessary  for  that  pur- 
pose, may  order  a  partition  or  sale  of  the  property  and  a 
division  or  other  disposition  of  the  proceeds.  En.  March 
21,  1872.    Am'd.  1873-4,  192. 

Cal.  Rep.  Cit.  47.  64;  75,  414;  83,  465;  106,  513;  112, 
278. 

§  14a  Such  an  action  subject  to  revision  on  appeal. 
The  disposition  of  the  community  property,  and  of  the 
homestead,  as  above  provided,  is  subject  to  revision  on 
appeal  in  all  particulars,  including  those  which  are  stated 
to  be  in  the  discretion  of  the  court.  En.  March  21,  1872. 
Am'd.  1873-4,  192. 

Cal.  Rep.  Cit  60,  580;  67,  212;  75,  415;  97,  191;  97, 
192;    111,  89;  112,  278;  134,  379. 
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CHAPTER  III. 

HUSBAND    AND   WIFE. 

§  155.  Mutual  obligations  of  husband  and  wife. 

§  156.  Rights  of  husband,   as  head  of  family. 

I  137.  In  other  resiM^cts  their  interest  separate. 

§  IGS.  Husband  an<i  wife  niay  make  contracts. 

§  i:i9.  How   far  may  alter  their  legal  relations. 

{  160.  Consideration   for  af^'C'ement  of  separation. 

§  161.  May  be  Joint  tenants,  etc. 

I  162.  Separate  property   of  the  wife. 

I  163.  Sei  arate  property  of  the  husband.  ' 

I  161.  Community  property.  Conveyances  by  married  woman.  Limita- 
tions. 

§  16.'».  Inventory   of  separate   property  of  wife. 

I  166.  Filing    Inventory    notice   of    wife's    title. 

S  167.  Community  property,   contract  by  wife. 

§  168.  Earnings  of  wife  not  liable  for  debts  of  husband. 

§  169.  Earnings  of  wife,   when  living  separate,  separate  property. 

§  170.  Liability  for  debts  of  wife  contracted  before  marriage. 

§  171.  Wife's  property  not  liable  for  debts  of  the  husband,  but  liable 
for  her  ow^n  debts. 

S  172.  Power  of  the  hu.sband  over  community  property. 

§  173.  Courtesy  and  dower  not  allowed. 

5  174.  Support  of  w^ife. 

$  173.  Husl>an-1  not  liable  when  abandoned  by  wife. 

I  176.  When    wife   must    support   husband. 

$  177.  Rights  of  husband  and  wife  governed  by  what. 

§  178.  Marriage  settlement  contracts,   how  executed. 

$  179.  To  be  acknowledged  and  recorded. 

I  ISO.  Effect    of    recording". 

5  181.  Minors  may  make  marriage  settlements. 

§  155.  Mutual  obligations  of  husband  and  wife.  Hus- 
band and  wife  contract  toward  each  other  obligations  of 
mutual  respect,  fidelity,  and  support.    En.  March  21.  1872. 

Cal.  Rep.  Cit.  75,  36;  82,  417;  92,  655;  IIY,  635;  130, 
286. 

Mother  aiding  In  support  of  children:  Post,  sec.  196. 

Wife's  support  of  husband:  See  Infra,  sec.  176. 

Husband's  support  of  wife:  See  infra,  sees.  174,  175,  and 
ante,  sec.  105,  where  the  failure  so  to  do  gives  ground  for 
divorce. 

§  156.  Rights  of  husband,  as  head  of  family.  The  hus> 
band  is  the  head  of  the  family.  He  may  choose  any  reas- 
onable place  or  mode  of  living,  and  the  wife  must  conform 
thereto.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    67,  391;    123.  655;    137,  275. 
Head  of  family  for  homestead  purposes:   See  post,  sec. 
1261. 
Parent  changing  residence  of  child:  Post,  sec.  213. 
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Husband's  selection  of  dwelling-place,  desertion  if  wife 
does  not  conform  thereto:   Sec.  103. 

§  157.  In  other  respects  theii'  interests  separate.  Nei- 
ther husband  nor  wife  has  any  interest  in  the  property  of 
the  other,  but  neither  can  be  excluded  from  the  other's 
■dwelling.    En.  March  21,  1872. 

Cal.  Rep.  Cit    115,  272;  135,  125. 

$  158.  Husband  and  wife  may  make  contracts.  Either 
husband  or  wife  may  enter  into  any  engagement  or  trans- 
action with  the  other,  or  with  any  other  person,  respect- 
ins  property,  which  either  might  if  unmarried;  subject,  in 
transactions  between  themselves,  to  the  general  rules 
which  control  the  actions  of  persons  occupying  confidential 
relations  with  each  other  as  defined  by  the  title  on  Trusts. 
En.  March  21,  1872. 
Cal.  Rep.  Cit    52,  335;  63,  459;  63,  460;  54,  178;  54,  179; 

55,  58;    59,   513;    59,  516;    64,  398;    64,  399;    67,  294; 

67,  540;    70,  252;    70,  285;    73,  585;    74,  348;    74,  349; 

75,  528;   78,  312;    83,  278;    87,  649;   94,  461;   96,  439; 

96,    610;    96,    611;    97,    134;    97,    262;    98,    460;    100, 

279;   100,  280;   103,  100;   103,  101;   106,  455;   114,  568; 

115,  672;  120,  323;  120,  324;  120,  326;  121,  94;  122,  366; 

123,  496;    126,  33;    129,  289;    130,  ??93;    134,  172;    134, 

173;   134,  174;   134,  175;   134,  606;   135,  317;   137,  693; 

137,  695;   137,  697;   139,  253;   142,  124;   143,  649;   145, 

699. 

§  159.  How  far  may  alter  their  legal  relations.  A  hus- 
band and  wife  cannot,  by  any  contract  with  each  other, 
alter  their  legal  relations,  except  as  to  property,  and  ex- 
cept that  they  may  agree,  in  writing,  to  an  immediate  sep. 
aration,  and  may  make  provision  for  the  support  of  either 
of  them  and  of  their  children  during  such  separation.  En. 
March  21,  1872.    Am^d.  1873-4,  193. 

Cal.  Rep.  Cit.  53,  459;  54,  178;  64,  399;  73,  585;  96,  439; 
100,  279;  106,  455-  106,  545;  118,  501;  121,  94;  122,  366; 
126,  33;  145,  599. 

Marriage  settlements:   Post,  sees.  177-181. 

§  160.  Consideration  for  agreement  of  separation.  The 
mutual  consent  of  the  p^irties  is  a  sufilcient  consideration 
for  such  an  agreement  as  is  mentioned  in  the  last  section. 
En.  March  21,  1872. 

§  161.  May  be  Joint  tenants,  etc.  A  husband  and  wife 
may  hold  property  as  Joint  tenants,  tenants  in  conunon, 
or  as  community  property.    En.  March  21,  1872. 
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Cal.  Rep.  CIt  53,  459;  53.  460;  70,  285;  116,  341;  116, 
343;  131,  67;  139,  660;  146,  480. 

§  162.  Separate  property  of  the  wife.  All  property  of 
the  wife,  owned  by  her  before  marriage,  and  that  acquired 
afterwards  by  -gift,  bequest,  devise,  or  descent,  with  the 
rents.  Issues,  and  profits  thereof,  is  her  separate  property. 
The  wife  may,  without  the  consent  of  her  husband,  convey 
her  separate  property.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  49.  192;  53,  459;  54,  178;  55,  56;  55,  58; 
70,  426;  70,  284;  80.  67;  87,  468;  94,  429;  95,  352; 
105,  691;  106,  612;  109,  59;  110.  425;  132,  323;  131. 
604;  134,  606;  143,  295;  147,  515;  147,  522. 

§  163.  Separate  property  of  the  husband.  All  property 
owned  by  the  husband  before  marriage,  and  that  acquired 
afterwards  by  gift,  bequest,  devise,  or  descent,  with  the 
rents,  issues,  and  profits  thereof,  is  his  separate  property. 
En.  March  21,  1872. 

Cal.  Rep.  Clt.    70.  284;  79,  310;  87,  468;  94,  429;  106,  612; 

109,  59;  132,  323;  134,  604;  142,  5;  142.  6;  147,  615. 
Community  property:   See  the  definition,  sec.  687. 
Community  property  liable  for  what  debts:   Sec.  167. 
Husband's  control  over  community  property:   Sec.  172. 
Descent  of  community  property:    Post,  sees.  1401,  1402. 

§  164.  Community  property.  Conveyances  by  married 
woman.  Limitations.  All  other  property  acquired  after 
marriage  by  either  husband  or  wife,  or  both,  is  community 
property;  but  whenever  any  property  is  conveyed  to  a 
married  woman  by  an  instrument  in  writing,  the  presump- 
tion is  that  the  title  is  thereby  vested  in  her  as  her  separ- 
ate property.  And  in  case  the  conveyance  be  to  such 
married  woman  and  to  her  husband,  or  to  her  and  any 
other  person,  the  presumption  is  that  the  married  woman 
takes  the  part  conveyed  to  her,  as  tenant  in  common,  un- 
less a  different  intention  is  expressed  in  the  instrument, 
and  the  presumption  In  this  section  mentioned  is  conclu- 
sive in  favor  of  a  purchaser  or  encumbrancer  in  good  faith 
and  for  a  valuable  consideration.  And  in  cases  where 
married  women  have  conveyed  or  shall  hereafter  convey, 
real  property  which  they  acquired  prior  to  May  nine- 
teenth, eighteen  hundred  and  •eighty-nine,  the  husbands, 
or  their  heirs  or  assigns,  of  such  married  women,  shall  be 
barred  from  commencing  or  maintaining  any  action  to 
show  that  said  real  property  was  community  property, 
or  to  recover  said  real  property,  as  follows:  As  to  convey- 
ances heretofore  made  from  and  after  one  year  from  the 
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date  of  the  taking  effect  of  this  act;  and  as  to  convey- 
ances hereafter  made  from  and  after  one  year  from  the 
filing  for  record  in  the  recorder's  office  of  such  convey- 
ances respectively.  En.  March  21,  1872.  Am'd.  1889,  328; 
1893,  71;  1897,  63. 
Cal.  Rep.  Cit.    70,  284;  70,  426;  80,  48;  83,  529;  87,  468; 

94,  429;  98.  267;  101,  565;  105.  691;  106.  361;  106.  612; 

109,  59;  109,  60;  122,  360;  122,  361;  124,  218;  125,  13; 

126.  32;  132,  322;  132,  323;  134,  405;  134,  406;  134,  604; 

134,  606;  136,  33;  138,  571;  138,  572;  142,  121;  143,295; 

143,  647;  147,  522. 

§  165.  Inventory  of  separate  property  of  wife.  A  full 
and  complete  Inventory  of  the  separate  personal  property 
of  the  wife  may  be  made  out  and  signed  by  her,  acknowl- 
edged or  proved  in  the  manner  required  by  law  for  th<^ 
acknowledgment  or  proof  of  a  grant  of  real  property  by 
an  unmarried  woman,  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  parties  reside.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.  67.  459;  81,  95;  81,  96;  83,  278;  102,  551; 
124,  202;  124,  203;  124,  204. 

§  166.  Filing  inventory  notice  of  wife's  title.  The  filing 
of  the  inventory  in  the  recorder's  office  is  notice  and  prima 
facie  evidence  of  the  title  of  the  wife.  En.  March  21,  1872. 
Am'd.  1873-4.  193. 

Cal.  Rep.  Cit    67,  459;  81,  95;  81,  96;  83,  278;  124,  202. 

§  167.  Community  property,  contract  by  wife.  The 
property  of  the  community  is  not  liable  for  the  contracts 
of  the  wife,  made  after  marriage,  unless  secured  by  a 
pledge  or  mortgage  thereof  executed  by  the  husband.  En. 
March  11,  1872.    Am'tl.  1873-4,  193. 

Cal.  Rep.  Cit.  53,"  459;  54,  178;  54,  623;  58,  119;  62,  639; 
96,  611;  112,  398;  116,  342. 

Debts  of  wife:  See  sees.  170,  171,  174. 

Community  property  is  liable  for  husband's  debts:  Sec. 
172. 

Necessaries  furnished  wife:  "See  sec.  174. 

S  168.  Earnings  of  wife  not  liable  for  debts  of  husband. 
The  earnings  of  the  wife  are  not  liable  for  the  debts  of 
the  husband.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    53,  459;  63,  391;  70,  426;  116,  342;  121,  25. 

§  169.  Earnings  of  wife  when  living  separate,  separate 
property.    The  earnings  and  accumaJatlons  of  the  wife, 
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and  of  her  minor  children  living  with  her  or  In  her  cub- 
tody,  while  she  Is  living  separate  from  her  husband,  are 
the  separate  property  of  the  wife.    En.  March  21,  1872. 

Cal.  Rep.  Clt  63,  459;  70,  426;  71.  426;  79,  202;  87,  468; 
94,  429;  116,  342. 

Sole  traders — As  to  married  women  becoming  sole  trad- 
ers, and  their  rights  and  liabilities  as  such,  see  Code  Civ. 
Proc,  sees.  1811-1821,  Inclnsire. 

$  170.  Liability  for  debts  of  wife  contracted  before 
marriage.  The  separate  property  of  the  husband  is  not  li- 
able for  the  debts  of  the  wife  contracted  before  the  mar- 
riage.   En.  March  21,  1872. 

Cal.  Rep.  Clt.  119,  146;  63,  460;  70.  286;  71.  422;  121,  26; 
137,  276. 

$  171.  Wife's  property  not  liable  for  debts  of  the  bus- 
band,  but  liable  for  her  own  debts.  The  separate  property 
of  the  wife  Is  liable  for  her  own  debts  contracted  before 
or  after  her  marriage,  but  is  not  liable  for  her  husband's 
debts;  provided,  that  such  property  Is  liable  for  the  pay- 
ment of  debts  contracted  by  the  husband  or  wife  for  the 
necessaries  of  life  furnished  to  them  or  either  of  them 
while  they  are  living  together.  Provided  that  the  provi- 
sions of  this  act  shall  not  apply  to  the  separate  property  of 
the  wife  held  by  her  at  the  time  of  her  marriage  or  ac- 
quired by  her  by  devise  or  succession  after  marriage.  En. 
March  21,  1872.    Am'd.  1906,  206. 

Cal.  Rep.  Clt    63.  460;  54,  178;  121,  25. 

$  172.  Power  of  the  husband  over  community  property. 
The  husband  has  the  management  and  control  of  the 
community  property,  with  the  lllie  absolute  power  of  dis- 
position, other  than  testamentary,  as  he  has  of  his  separ- 
ate estate;  provided,  however,  that  he  cannot  make  a  gift 
of  such  community  property,  or  convey  the  same  without  a 
valuable  consideration,  unless  the  wife,  in  writing,  consent 
thereto;  and  provided  also,  that  no  sale,  conveyance  or  en- 
cumbrance of  the  furniture,  furnishings  and  fittings  of  the 
home,  or  of  the  clothing  and  wearing  apparel  of  the  wife 
or  minor  children,  which  Is  community  property  shall  be 
made  without  the  written  consent  of  the  wife.  En.  March 
21,  1872.    Am'd.  1891.  425;   1900-01,  598. 

Cal.  Rep.  Cit.  58,  119;  70,  245;  81,  242;  85,  283;  87,  468; 
112,  397;  116,  340;  116,  342;  116,  344;  116,  350;  135, 
125;  137,  366;  139,  656;  142,  522;  146,  699. 

Testamentary  control  over  commonity  property:  See 
post,  sees.  1401,  1402,  which  prescribe  the  course  6f  descent 
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of  common  property,  and  limit  the  power  of  testamentary 
disposition  oyer  the  same. 

Community  property  generally:  See  supra,  9ec.  164. 

Dissolution  of  the  community  by  divorce:  See  sees.  147, 
148. 

S  173.  Curtesy  and  dower  not  allowed.  No  estate  is 
allowed  the  husband  as  tenant  by  curtesy  upon  the  death 
of  his  wife,  nor  is  any  estate  in  dower  allotted  to  the  wife 
upon  the  death  of  her  husband.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    74,  103. 

9  174.  Support  of  wife.  If  the  husband  neglect  to  make 
adequate  provision  for  the  support  of  his  wife,  except  in 
the  cases  mentioned  in  the  next  section,  any  other  person 
may,  in  good  faith,  supply  her  with  articles  necessary  for 
her  support,  and  recover  tiie  reasonable  value  thereof  from 
the  husband.    En.  March  21,  1872.    Am'd.  1873-4,  193. 

Cal.  Rep.  Git.    69,  522;  69,  523;  100,  346;  129,  20;  129,  23. 

i  175.  Husband  not  liable  when  abandoned  by  wife.  A 
husband  abandoned  by  his  wife  is  not  liable  for  her  support 
until  she  offers  to  return,  unless  she  was  justified,  by  his 
misconduct,  in  abandoning  him;  nor  Is  he  liable  for  her 
support  when  she  is  living  separate  from  him,  by  agree- 
ment, unless  such  support  is  stipulated  in  the  agreement. 
En.  March  21.  1872.    Am'd.  1873-4,  193. 

CaL  Rep.  Clt    54,  397;  69,  522. 

S  176.  When  wife  must  support  husband.  The  wife 
must  support  the  husband,  when -he  has  not  deserted  her, 
ont  of  her  separate  property,  when  he  has  no  separate 
property,  and  there  is  no  community  property,  and  he  is 
unable,  from  infirmity,  to  support  himself.  En.  March  21, 
1872.    Am'd.  1873-4,  194. 

Cal.  Rep.  Cit    117,  634;  117,  636. 

Mutual  obligations  of  support:  See  ante,  sec.  155. 

9  177.  Rights  of  husband  and  wife  governed  by  what. 
The  property  rights  of  husband  and  wife  are  governed  by 
this  chapter,  unless  there  Is  a  marriage  settlement  con- 
taining stipulations  contrary  thereto.    En.  March  21,  1872. 

Cal.  Rep.  Cit    87,  647. 

9  17&  Marriage  settlement  contracts,  how  executed.  All 
contracts  for  marriage  settlements  must  be  in  writing,  and 
executed  and  acknowledged  or  proved  in  like  manner  as 
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a  grant  qf  land  Is  required  to  be  executed  and  acknowl- 
edged or  proved.    En.  March  21,  1872. 
Cal.  Rep.  Cit    75,  300. 

S  179  To  be  acknowledged  and  recorded.  When  such 
contract  is  acknowledged  or  proved,  it  must  be  recorded  In 
?heoffl^  01  the  recorder  of  every  county  in  which  any  real 
estetf  may^be  situated  which  is  granted  or  affected  by  such 
contract.    En.  March  21.  1872. 

s  180  Effect  of  recording.  The  recording  or  nonrecord- 
ine  of  such  contract  has  a  like  effect  as  the  recording  or 
nonrecording  of  a  grant  of  real  property.  En.  March  21. 
1872. 

8  181.  Minors  may  make  marriage  settlementa.  A 
minor  incapable  of  contracting  marriage  may  make  a  valid 
marriage  settlement.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    87,  647. 
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TITLE  II. 

PARENT  AND  CHILD. 

Chapter  I.    By  Birth,  §§  193-215. 

II.    By  Adoption,  S§  221-230. 

CHAPTER  I. 

CHILDREN  BY  BIRTH. 

S  193.    Legitimacy  of  children  bom  in  wedlock. 

§  1j4.    Chlivlren   after  dissolution  of  marria^pe. 

S  195.    Who  may  dispute  the  legitimacy  of  a  child. 

I  196.  Obligation  of  parents  for  the  support  and  education  of  their 
children. 

9  197.    Custody  of  legitimate  child. 

I  1S8.  Husband  and  wife  living  separate,  neither  to  have  superior  right 
to  custody  of  children. 

S  199.  When  husban-d  or  wife  may  bring  action  for  the  exclusive  con- 
trol of  children.    Decree  In  such  cases. 

§  200.    Custody   of  an   Illegitimate  child. 

I  201.    Allowance  to  parent. 

S  2>r2.    Parent  cannot  control  the  property  of  child. 

9  l?03.    Remedy  for  parental  abuse. 

9  ::01.    When  parental  authority  ceases. 

I  20.1.  Remedy  when  a  parent  dies  without  providing  for  the  support  of 
his  child. 

9  2f)6.  Reciprocal  duties  of  parents  and  children  in  malntalnln#  each 
other. 

9  207.    When  a  parent  is  liable  for  necessaries  supplied  to  a  child. 

9  208.    When  a  parent  is  not  liable  for  support  furnished  his  child. 

9  209.  Husband  not  bound  for  the  support  of  his  wife's  children  by  a 
former  marriage. 

§  210.    CcMnpensation  and  support  of  adult  child. 

9  ^1.     Parent  may  relinquish  services  and  custody  of  child. 

I  212.    Wages  of  minors. 

§  l\3.    Right  of  parent  to  determine  the  residence  of  child. 

I  214.    Wife  In  certain  cases  may  obtain  custody  of  minor  children. 

I  215.    Child  legitimized  by  marriage  of  parents. 

§  193.  Legitimacy  of  children  born  in  wedlocl<.  All 
children  bom  in  wedlock  are  presamed  to  be  legitimate. 
En.  March  21,  1872. 

Cal.  Rep.  Ctt    75.  381;  137.  300;  145,  715. 

Legitimacy  of  children  of  nullified  marriage:  See  ante, 
sec.  o4. 

Legitimacy  in  cases  of  adultery:  See  ante.  sees.  144,  145. 

Rebutting  presumption  of  legitimacy:  Sec.  195,  infra. 

Legitimating  children  by  marriage  of  parents:  See  post, 
sec.  215. 
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Father  legitimating  child  by  acknowledging  it:  Sec.  230; 
and  compare  post,  sec.  1387. 

Mother  entitled  to  custody  of  illegitimate  unmarried 
minor:  See  post,  sec.  200. 

Illegitimate's  earnings:  See  sec.  200. 

Illegitimates,  heirs  to  whom:  Post,  sec.  1387. 

Mother  succeeds  to  estate  of  illegitimate:  Post,  sec.  1388. 

$  194.  Children  after  dissolution  of  marriage.  All  chil- 
dren of  a  woman  who  has  been  married,  born  within  ten 
months  after  the  dissolution  of  the  marriage,  are  presumed 
to  be  legitimate  children  of  that  marriage.  En.  March  21. 
1872.    Am'd.  1873-4,  194. 

Cal.  Rep.  Cit.    76,  381;  137,  134. 

§  195.  Who  may  dispute  the  legitimacy  of  a  child.  The 
presumption  of  legitimacy  can  be  disputed  only  by  the 
husband  or  wife,  or  the  descendant  of  one  or  both  of  them. 
Illegitimacy,  in  such  case,  may  be  proved  like  any  other 
fact.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    75,  381;  137,  303. 

§  196.  Obligation  of  parents  for  the  support  and  educa- 
tion of  their  children.  The  parent  entitled  to  the  custody 
of  a  child  must  give  him  support  and  education  suitabU^ 
to  his  circumstances.  If  the  support  and  education  which 
the  father  of  a  legiti;nate  child  is  able  to  give  are  inade- 
quate, the  mother  must  assist  him  to  the  extent  of  her 
ability.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    71,  497;  95,  378;  109,  648;  130,  382;  134,  116; 
145,  716. 

Action  to  enforce  parental  duty:  Sec.  203,  infra. 

Third  person  supplying  necessaries:  Sees.  207,  208,  Infra. 

Willful  failure  to  support  child  is  a  misdemeanor:  Fen. 
Code,  sec.  270. 

Deserting  child  is  a  felony:  Pen.  Code,  sec.  271. 

Disposing  of  child  for  mendicant  purposes:  See  Pen. 
Code,  sec.  272. 

Supporting  poor  relatives:  See  sec.  206,  infra. 

Injury  to  child,  action  for:  See  Code  Civ.  Proc,  sec  376. 

§  197.  Custody  of  legitimate  child.  The  father  of  a 
legitimate  unmarried  minor  child  is  entitled  to  its  cus- 
tody, services,  and  earnings;  but  he  cannot  transfer  such 
custody  or  services  to  any  other  person,  except  the  mother, 
without  her  written  consent,  unless  she  has  deserted  him, 
or  is  living  separate  from  him  by  agreement  If  the  father 
be  dead,  or  be  unable,  or  refuse  to  take  the  custody,  or  has 
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abandoned  his  family,  the  mother  Is  entitled  thereto.  Bn. 
March  21,  1872.    Am'd.  1873-4,  194. 

Cal.  Rep.  Clt.  95,  378;  130,  382;  134,  116;  137,  276; 
142,  426. 

Relinquishing  right  to  child's  earnings:   Sec.  211,  Infra. 

Property  of  child,  parent,  as  such,  has  no  control  of: 
Sec.  202,  Infra. 

Guardian,  appointment  of:   See  post,  sees.  241  et  seq. 

§  198.  Husband  and  wife  living  separate,  neither  to 
have  superior  right  to  custody  of  children.  The  husband 
and  father,  as  such,  has  no  rights  superior  to  those  of  the 
wife  and  mother,  in  regard  to  the  care,  custody,  education, 
and  control  of  the  children  of  the  marriage,  while  such 
husband  and  wife  live  separate  and  apart  from  each  other. 
En.  March  21,  1872. 

Cal.  Rep.  Clt.    137,  276;    142,  426. 

Custody  of  child  in  divorce  causes:  See  ante,  sec.  138. 

9  199.  When  husband  or  wife  may  bring  action  for  the 
exclusive  control  of  children.  Decree  In  such  cases.  With- 
out application  for  a  divorce,  the  husband  or  the  wife  may 
bring  an  action  for  the  exclusive  control  of  the  children  of 
the  marriage;  and  the  court  may,  during  the  pendency  of 
such  action,  or  at  the  final  hearing  thereof,  or  afterwards, 
make  such  order  or  decree  in  regard  to  the  support,  care, 
custody,  education,  and  control  of  the  children  of  the  mar- 
riage, as  may  be  just,  and  in  accordance  with  the  natural 
rights  of  the  parents  and  the  best  Interests  of  the  children, 
and  may  at  any  time  thereafter  amend,  vary,  or  modify 
such  order  or  decree,  as  the  natural  rights  and  the  inter- 
ests of  the  parties,  including  the  children,  may  require. 
En.  March  21,  1872. 

Cal.  Rep.  Clt    109,  649. 

Compare  with  sec.  214,  infra. 

Control  of  children  pending  divorce  proceedings:  See 
ante,  sec.  138. 

Awarding  custody  of  child — Considerations  that  should 
govern  the  court:  Post,  sec.  246. 

9  200.  Custody  of  an  Illegitimate  child.  The  mother  of 
an  Illegitimate  unmarried  minor  is  entitled  to  its  custody, 
services,  and  earnings.    En.  March  21,  1872. 

Mother  tie  heir  of  illegitimate  child:     Post,  sec.  1388. 

§  201.  Allowance  to  parent.  The  proper  court  may  di- 
rect an  allowance  to  be  made  to  the  parent  of  a  child,  out 
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of  its  property,  for  its  past  or  future  support  and  educa- 
tion, on  sucli  conditions  as  may  be  proper,  whenever  such 
direction  is  for  its  benefit.    En.  March  21,  1872. 

§  202.  Parent  cannot  control  the  property  of  child.'  The 
parent,  as  such,  has  no  control  over  the  property  of  the 
child.     En.  March  21,  1872. 

Same  principle:    Post,  sec.  242. 

Guardian  of  minor's  estate:  See  post,  r.c:c.  ^41  et  seq. 

§  203.  Remedy  for  parental  abuse.  The  abuse  of  paren- 
tal authority  is  the  subject  of  judicial  cognizance  in  a  civil 
action  brought  by  the  child,  or  by  its  relative  within  the 
third  degree,  or  by  the  supervisors  of  the  county  where 
the  child  resides;  and  when  the  abuse  is  established,  the 
child  may  be  freed  from  the  dominion  of  the  parent,  and 
the  duty  of  support  and  education  enforced.    En.  March  21, 

1872 
Cal.   Rep.  Cit.    103,  356;     103,  357;     109.   647;     109,  648; 
109,  649;    109,  650;    109,  651;  109,  653;    109,  654;   109, 
655;    109,  657;  109,  659;    109,  660;  109.  661;  124,  678; 
143,  404;    143,  405. 
Parental  duty:    See  ante,  sec.  196. 

Omission  to  supply  a  child  with  necessaries  is  a  misde- 
meanor, and  desertion  Is  punished  by  Imprisonment:  Pen. 
Code.  sees.  270,  271, 

§  204.  When  parental  authority  ceases.  The  authority 
of  a  parent  ceases: 

1.  Upon  the  appointment,  by  a  court,  of  a  guardian  of 
the  person  of  a  child; 

2.  Upon  the  marriage  of  a  child;   or, 

3.  Upon  its  attaining  majority.    En.  March  21,  1872. 
Cal.    Rep.    Cit.     109,   649;     119,   601;    142,   426;     143,  403. 

..ubd.  3—119,  601. 

§  205.  Remedy  when  a  parent  dies  without  providing  for 
the  support  of  his  child.  If  a  parent  chargeable  with  the 
support  of  a  child  dies,  leaving  it  chargeable  to  the 
county,  and  leaving  an  estate  sufficient  for  its  support, 
the  supervisors  of  the  county  may  claim  provision  for  its 
support  from  the  parent's  estate  by  civil  action,  and  for 
this  purpose  may  have  the  same  remedies  as  any  creditors 
against  that  estate,  and  against  the  heirs,  devisees,  and 
next  of  kin  of  the  parent    En.  March  21,  1872. 

Cal.  Rep.  Cit.    109.  649. 
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9  206.  Reciprocal  duties  of  parents  and  cliiidren  In  main- 
taining each  other.  It  is  the  duty  of  the  father,  the  mother, 
and  the  children  of  any  poor  person  who  is  unable  to 
maintain  himself  by  work,  to  maintain  such  person  to  the 
extent  of  their  ability.  The  promise  of  an  adult  child  to 
pay  fbr  necessaries  previously  furnished  to  such  parent 
is  binding.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    124,  54. 

Mother  supporting  children:  Ante,  sec.  196. 
Wife  supporting  husband:    Ante,  sec.  176. 

$  207.  When  a  parent  Is  liable  for  necessaries  supplied 
to  a  child.  If  a  parent  neglects  to  provide  articles  neces- 
sary for  his  child  who  is  under  his  charge,  according  to 
his  circumstances,  a  third  person  may  in  good  faith  supply 
such  necessaries,  and  recover  the  reasonable  value  there- 
of from  the  parent.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    109,  649;    145,  716;    145.  717. 

Infant  liable  on  contract  for  necessaries:  See  ante,  sec. 
36: 

$  208.  When  a  parent  is  not  liable  for  support  furnished 
his  child.  A  parent  is  not  bound  to  compensate  the  other 
parent,  or  a  relative,  for  the  voluntary  support  of  his 
child,  without  an  agreement  for  compensation,  nor  to 
compensate  a  stranger  for  the  support  of  a  child  who  has 
abandoned  the  parent  without  Just  cause.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    125,  72. 

§  209.  Husband  not  bound  for  the  support  of  his  wife's 
children  by  a  former  marriage.  A  husband  is  not  bound 
to  maintain  his  wife's  children  by  a  former  husband;  but 
if  he  receives  them  into  his  family  and  supports  them,  it 
is  presumed  that  he  does  so  as  a  parent,  and,  where  such 
is  the  case,  they  are  not  liable  to  him  for  their  support, 
nor  he  to  them  for  their  services.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    74,  321;    124,  70;    125,  70. 

S  210.  Compensation  and  support  of  adult  child.  Where 
a  child,  after  attaining  majority,  continues  to  serve  and  to 
be  supported  by  the  parent,  neither  party  is  entitled  to 
compensation,  in  the  absence  of  an  agreement  therefor. 
En.  March  21,  1872. 
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§  211.  Parent  may  relinquish  services  and  custody  of 
child.  The  parent,  whether  solvent  or  Insolvent,  may  re- 
linquish to  the  child  the  right  of  controlling  him  and  re- 
ceiving his  earnings.  Abandonment  by  the  parent  is  pre- 
sumptive evidence  of  such  relinquishment.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    115,  151. 

$  212.  Wages  of  minors.  The  wages  of  a  minor  em- 
ployed in  service  may  be  paid  to  him  until  the  parent  or 
guardian  entitled  thereto  gives  the  employer  notice  that 
he  claims  such  wages.  En.  March  21,  1872.  Am'd.  1873-4, 
194. 

$  213.  Right  of  parent  to  determine  the  residence  of 
child.  A  parent  entitled  to  the  custody  of  a  child  has  a 
right  to  change  his  residence,  subject  to  the  power  of  the 
proper  court  to  restrain  a  removal  which  would  prejudice 
the  rights  or  welfare  of  the  child.    En.  March  21,  1872. 

Residence,  husband's  right  to  change:    See  ante,  see.*  156. 

$  214.  Wife  in  certain  cases  may  obtain  custody  of  mi- 
nor children.  When  a  husband  and  wife  live  in  a  state  of 
separation,  without  being  divorced,  any  court  of  competent 
Jurisdiction,  upon  application  of  eicher,  if  an  inhabitant  of 
this  state,  may  inquire  into  the  custody  of  any  unmarried 
minor  child  of  the  marriage,  and  may  award  the  custody 
of  such  child  to  either,  for  such  time  and  under  such 
regulations  as  the  case  may  require.  The  decision  of  the 
court  must  be  guided  by  the  rules  prescribed  in  section 
246.    En.  March  21,  1872. 

See  act  of  March  7,  1874,  relative  to  orphans  and  aban- 
doned children:  Stats.  1873-4.  p.  297.    Am'd.  1877-8,  p.  82. 

Custody  rf  child  without  divorce  of  parents:  See  ante, 
sec.  199. 

Custody  of  child  pending  divorce  proceedings:  See  see. 
138. 

$  215.  Child  legitimized  by  marriage  of  parents.  A 
child  born  before  wedlock  becomes  legitimate  by  the  subse- 
quent marriage  of  its  parents.    En.  Stats.  1873-4,  195. 

Cal.  Rep.  Cit    57,  491;  96,  563;  96,  570;  96,  672. 
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CHAPTER  II. 

ADOPTION. 

S  221.  Child    may   bf   adopted. 

§  '.S2.  Who  may  adopt. 

I  223.  Consent   of  wife  neceaaary. 

I  224.  Consent  of  child's  parents.    Children  in  orphan  asylums. 

I  225.  Consent   of  Child. 

I  226.  Proceedings  on   adoption. 

S  227.  Judge's  order;   where  filed. 

I  228.  Effect  of  .adoption 

f  229.  Effect  on  former  relations  of  child. 

I  230.  Adoption  of  illeflrltimate  child.      - 

$  221.  Child  may  be  adopted.  Any  minor  child  may  be 
adopted  by  any  adult  person,  in  the  cases  and  subject  to 
the  rules  prescribed  in  this  chapter.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    75,  381;  81,  441;  81,  446;  102,  79. 

§  222.  Who  may  adopt.  The  person  adopting  a  child 
must  be  at  least  ten  years  older  than  the  person  adopted. 
En.  March  21,  1872.    Am'd.  1873-4,  195. 

Gal.  Rep.  Cit    98,  537. 

$  223.  Conaent  of  wife  necessary.  A  married  man,  not 
lawfully  separated  from  his  wife,  cannot  adopt  a  child 
without  the  consent  of  his  wife,  nor  can  a  married  woman, 
not  thus  separated  from  her  husband,  without  his  consent, 
provided  the  husband  or  wife,  not  consenting,  is  capable 
of  giving  such  consent.  En.  March  21,  1872.  Am'd.  1873-4, 
195. 

Cal.  Rep.  Cit.    98,  537;  102,  79. 

§  224.  Consent  of  child's  parents.  Children  In  orphan 
asylums.  A  legitimate  child  cannot  be  adopted  without 
the  consent  of  its  parents,  if  living;  nor  an  illegitimate 
ehild  without  the  consent  of  its  mother,  if  living;  except 
that  consent  is  not  necessary  from  a  father  or  mother  de- 
prived of  civil  rights,  or  adjudged  guilty  of  adultery  or 
cruelty,  and  for  either  cause  divorced,  or  adjudged  to  be 
habitually  intemperate  in  the  use  of  intoxicants,  or  who 
has  been  Judicially  deprived  of  the  custody  of  the  child 
on  account  of  cruelty  or  neglect;  neither  is  the  consent  of 
anyone  necessary  in  the  case  of  any  abandoned  child; 
provided,  however,  that  any  such  child,  being  a  half  or- 
phan, and  kept  and  maintained  in  any  orphan  asylum  in 
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this  State  for  more  than  two  years,  may  be  adopted  wltli 
the  consent  of  the  manager  of  such  orphan's  home  with- 
out tiie  consent  of  the  parent  unless  such  parent  has  paid 
toward  the  expenses  of  maintenance  of  such  half  orphan 
at  least  a  reasonable  sum  during  the  said  time.  If  able 
to  do  so.  Any  child  deserted  by  both  parents,  or  left  in 
the  care  and  custody  of  another  by  its  parent  or  parents, 
without  any  agreement  or  provision  for  its  support,  for  the 
period  of  one  year,  Is  deemed  to  be  an  abandoned  child 
within  the  meaning  of  this  section,  and  where  the  parent 
Is  a  nonresident  of  this  state  such  child  may  without  the 
consent  of  either  parent  be  adopted  with  the  consent  of 
the  managers  of  such  home  whenever  It  has  been  left  in 
Buch  home  for  more  than  one  year.  En.  Biarch  21,  1872. 
Am'd.  1891,  24;  1893,  112;  1895,  39;  1903,  114. 

Cal.  Rep.  Cit    57,  491;  98,  537;  102,  81;  106,  379;  106,  381. 

S  226.  Consent  of  child.  The  consent  of  a  child,  if  orei 
the  age  of  twelve  years.  Is  necessary  to  Its  adoption.  S7n. 
March  21.  1872. 

Cal.  Rep.  Git.    98,  537. 

§  226.  Proceedings  on  adoption.  Any  person  desiring  to 
adopt  a  child  may,  for  that  purpose,  petition  the  superior 
court  of  the  county  in  which  the  petitioner  resides.  The 
person  adopting  a  child,  and  the  child  adopted,  and  the 
other  persons,  if  within  or  residents  of  this  state,  whose 
consent  is  necessary,  must  appear  before  the  court,  and  the 
necessary  consent  must  thereupon  be  signed  and  an  agree- 
ment executed  by  the  person  adopting,  to  the  effect  that 
the  child  shall  be  adopted  and  treated  in  all  respects  as  his 
own  lawful  child  should  be  treated.  If  the  persons  whose 
consent  is  necessary  are  not  within  or  are  not  residents 
of  this  state,  then  their  written  consent,  duly  proved  or 
acknowledged,  according  to  sections  eleven  hundred  and 
eighty-two  and  eleven  hundred  and  eighty-three,  must  be 
filed  in  said  superior  court  at  the  time  of  the  application 
for  adoption.  En.  March  21,  1872.  Am'd.  1875-6,  69;  1880, 
4;  1905,  556. 

Tho  first  two  sentences  of  this  section  have  been  recast  with  the  design 
of  making  the  proceeding  for  avloption  Judicial,  thereby  sttpportlng  It 
by  the  same  intendments  which  are  indulged  in  favor  of  other  pro- 
ceedings conducted  in  courts  of  record.— Co^e  CommlBsloner'a  Note. 

9  227.  Judge's  order;  where  filed.  The  court  must  ex- 
amine all  persons  appearing  before  it  pursuant  to  the  last 
section,  each  separately,  and  if  satisfied  that  the  interests 
of  the  child  will  be  promoted  by  the  adoption,  It  must  make 
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an  order  declaring  that  the  child  shall  thenceforth  he  re- 
garded and  treated  in  all  respects  as  the  child  of  the  person 
adopting.  The  petition,  agreement,  consent,  and  order 
must  be  filed  and  registered  in  the  office  of  the  county  clerk 
in  the  same  manner  as  papers  in  other  special  proceedings. 
Bn.  March  21,  1872.    Am'd.  1906.  556. 

The  changre  consists  in  the  substitution  of  the  word  "court"  for  tha 
word  "Judge."  and  In  the  addition  of  the  last  sentence,  said  sen- 
tence belns  added  for  the  purpose  of  making  It  clear  that  the  papers 
constituting  part  of  the  adoption  or  of  the  proceeding  therefor,  must 
be  filed  and  preserved  by  the  clerk.— <:ode  Ck>mmlssioner's  Note. 

Cal  Rep.  Cit  57,  491;  75,  218;  75,  219;  98,  536;  98,  537; 
98,  538;  98.  547;  102,  77;  102,  80;  106,  565;  106,  566; 
181,  470;  140,  469;  141,  406. 

9  228.  Effect  of  adoption.  A  child,  when  adopted,  may 
take  the  family  name  of  the  person  adopting.  After  adop- 
tion, the  two  shall  sustain  towards  each  other  the  legal 
relation  of  parent  and  child,  and  have  all  the  rights  and  be 
subject  to  all  the  duties  of  that  relation.  En.  March  21. 
1872.    Am'd.  1873-4,  195. 

Cal.  Rep.  CIt.    67.  491;  75,  219;  106,  379;  131,  182;  140,  469. 

§  229.  Effect  on  former  relations  of  child.  The  parents 
of  an  adopted  child  are.  from  the  time  of  the  adoption, 
relieved  of  all  parental  duties  towards,  and  all  responsi- 
bility for,  the  child  so  adopted,  and  have  no  right  over  it. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit    106,  379. 

S  230.  Adoption  of  Illegitimate  child.  The  father  of  an 
Illegitimate  child,  by  publicly  acknowledging  it  as  his  own, 
receiving  it  as  such,  with  the  consent  of  his  wife,  if  he  is 
married,  into  his  family,  and  otherwise  treating  it  as  if  it 
were  a  legitimate  child,  thereby  adopts  it  as  such;  and 
such  child  is  thereupon  deemed  for  aJI  purposes  legitimate 
from  the  time  of  its  birth.  The  foregoing  provisions  of 
this  chapter  do  not  apply  to  such  an  adoption.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.  52.  86;  52,  87;  56,  419;  57,  491;  75.  381; 
75,  882;  81,  421;  81,  441;  81,  442;  81.  444;  81.  445; 
81.  446;  81,  447;  81,  457;  96.  557;  96.  558;  96,  559; 
96,  660;  96,  572;  96,  573;  96,  576;  96,  582;  96,  591; 
96,  692;  96.  £94;  96.  595;  102.  262;  127.  434;  135,  386; 
185,  388;  136,  395;  136.  396;  137,  299;  137.  300;  142,  160; 
142,  168;  142,  169;  142,  170;  142,  171;  142,  172. 
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TITLE  III. 

GUARDIAN    AND   WARD. 

g  236.  Guardian,    what. 

I  237.  Ward,    what. 

\  238.  Kinds   of  guardians. 

§  239.  General   guardian,    what. 

5  240.  Special  guardian,   what. 

§  241.  Appointment  by   parent. 

\  242.  No  person  guardian  of  estate  without  &ppointment. 

I  243.  Appointment    by   court. 

5  244.  Same. 

i  245.  Jurisdiction. 

I  246.  Rules  for  awarding  custody  of  minor. 

f  247.  Powers  of  guardian  appointed  by  court. 

1  248.  Duties  of  guardian  of  the  person. 

g  249.  Duties  of  guardian  of  estate. 

8  250.  Relation    confidential. 

5  251.    Guardian   under  direction  of  court. 

9  252.    Death  of  a  Joint  guardian. 
I  253.    Removal   of   guardian. 

I  254.  Guardian  appointed  by  parent,  how  superseded. 

\  255.  Suspension  of  power  of  guardian. 

§  256.  Release  by   ward. 

\  2al.  Guardian's  discharge. 

I  25S.  Insane  persons. 

§  236.  Guard ian,  what.  A  guardian  is  a  person  ap- 
pointed to  take  care  of  the  person  or  property  of  anotiier. 
E3n.  March  21.  1872. 

Cal.  Rep.  Cit.    117,  664. 

§  237.  Ward,  what.  The  person  over  whom  or  over 
whose  property  a  guardian  is  appointed,  is  called  his  ward. 
En.  March  21,  1872. 

§  238.     Kinds  of  guardians.    Guardians  are  either: 

1.  General;  or. 

2.  Special.    En.  March  21,  1872. 
Testamentary  guardians:  See  sec.  241. 

Guardians  ad  litem:  See  Code  Civ.  Proc,  sees.  372,  373. 

§  239.  General  guardian,  what.  A  general  guardian  is  a 
guardian  of  the  person  or  of  all  the  property  of  the  ward 
within  this  state,  or  of  both.    En.  March  21,  1872. 

§  240.  Special  guardian,  what.  Every  other  is  a  special 
guardian.    En.  March  21,  1872. 

§  241.  Appointment  by  parent.  A  guardian  of  the  per- 
son or  estate,  or  of  both,  of  a  child  born,  or  likely  to  be 
bom,  may  be  appointed  by  will  or  by  deed,  to  take  effect 
npon  the  death  of  the  parent  appointing: 
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1.  If  the  child  be  legitimate,  by  the  father,  with  the 
written  consent  of  the  mother;  or  by  either  parent,  if  the 
other  be  dead  or  incapable  of  consent; 

2.  If  the  child  be  illegitimate,  by  the  mother.  En.  March 
21.  1872.    Am'd.  1873-4,  195. 

Cal.  Rep.  Cit.    84,  596;   84,  597;   109,  646;   109,  647;   128. 

218;  130,  383. 
Bond   of  testamentary   guardian:    Code  Civ.   Proc.,   sec. 
1758. 

S  242.  No  person  guardian  of  estate  without  appoint- 
ment.   En.  March  21,  1872.    Rep.  1905,  728. 

The  provisions  of  the  above  sections,  relating  to  Kuardian  and  ward, 
are  controlled  by  sections  1747,  175S.  and  1793  of  the  Code  of  Civil  Pro- 
ce«lure.  They  are,  therefore,  unnecessary  and  misleading.— Code  Com- 
mifsioner's  Note. 

§  243.  Appointment  by  court.  En.  March  21,  1872. 
Am'd.  1873-4,  196;   1880,  4.    Rep.  1905.  728. 

See  note  to  §  242,  ante. 

Cal.  Rep.  Cit.    84,  696;  109,  646;   109,  647;   109,  649;  128, 
218;    130,  383. 

Judicial  appointment  of  guardian  of  minor:  See  Code 
Civ.  Proc.,  sec.  1747. 

Judicial  appointment  of  gruardian  of  insane  or  incom- 
petent persons:  See  Code  Civ.  Proc,  sec.  1763. 

Act  providing  for  appointment  of  guardian  of  orphans: 
See  post.  Appendix,  title  Infancy. 

§  244.  Same.  En.  March  21,  1872.  Am'd.  1880,  4.  Rep. 
1905,  728. 

See  note  tp  §  242,  ante. 

Nonresident  wards,  appointment  of  guardian:  See  Code 
Civ.  Proc,  sees.  1793  et  seq. 

§  245.    Jurisdiction.    En.    March    21,    1872.    Rep.    1905, 
728. 
See  note  to  §  242,  ante. 
Control  over  guardian:  See  Code  Civ.  Proc,  see.  1771. 

§  246.  Rules  for  awarding  custody  of  minor.  In  award- 
inc:  the  custody  of  a  minor,  or  in  appointing  a  general 
guardian,  the  court  or  officer  is  to  he  guided  hy  the  follow- 
ing considerations: 

1.  By  what  appears  to  be  for  the  best  interest  of  the 
child  in  respect  to  its  temporal  and  its  mental  and  moral 
welfare;  and  if  the  child  is  of  a  sufficient  age  to  form  an 
intelligent  preference,  the  court  may  consider  that  prefer, 
ence  In  determining  the  question; 
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2.  As  between  parents  adversely  claiming  the  custody  or 
guardianship,  neither  parent  is  entitled  to  it  as  of  right; 
but  other  things  being  equal,  if  the  child  is  of  tender  years, 
it  should  be  given  to  the  mother;  if  it  is  of  an  age  to  re- 
quire, education  and  preparation  for  labor  and  business, 
then  to  the  father; 

3.  Of  two  persons  equally  entitled  to  the  custody  in 
other  respects,  preference  is  to  be  given  as  follows: 

(1)  To  a  parent; 

(2)  To  one  who  was  indicated .  by  the  wishes  of  a  de- 
ceased parent; 

(3)  To  one  who  already  stands  in  the  position  of  a 
trustee  of  a  fund  to  be  applied  to  the  child's  support; 

(4)  To  a  relative. 

4.  Any  parent  who  knowingly  or  willfully  abandons,  or 
having  the  ability  so  to  do,  fails  to  maintain  his  minor 
child  under  the  age  of  fourteen  years,  forfeits  the  guardian- 
ship of  such  child;  and  any  parent  or  guardian  who  know- 
ingly permits  his  child  or  ward  to  remain  for  the  space 
of  one  year  in  any  orphan  asylum  of  this  state,  wherein 
such  child  is  supported  by  charity,  and  who,  during  such 
period,  fails  to  give  notice  in  writing  to  the  managers 
or  officers  of  such  asylum  that  he  Is  such  parent  or 
guardian,  abandons  and  forever  forfeits  all  right  to  the 
guardianship,  care,  custody,  and  control  of  such  child. 
The  officers  and  managers  of  any  orphan  asylum  having, 
any  such  abandoned  child  in  its  care  have  Uie  preferred* 
right  to  the  guardianship  of  such  child.  En.  March  21, 
1872.      Am'd.  1873-4,  196;  1905,  728. 

The  change  consists  In  the  addition  of  subdivision  4,  which  Is  a  codifi- 
cation of  the  statute  of  1873-4,  page  297,  relating  to  the  care  of  orphan 
and  abandoned  *  children.  The  penal  provisions  of  that  act  are.  bow- 
ever,  omitted  as  they  do  not  properly  find  a  place  In  this  Code. — Code 
Commissioner's  Note. 

Cal.  Rep.  Git  142,  240.  Subd.  1—130,  381.  Subd.  3— 
109,  661. 

Custody  of  children  generally,  pending  divorce:  See 
sec.  138;  without  divorce:  See  sees.  199,  214. 

Custody  of  child  where  parents  separated:  See  ante, 
sec.  214. 

§  247.    Powers    of    guardian    appointed    by   court    Ba. 

March  21,  1872.    Rep.  1905,  729. 

The  subject  matter  of  this  section  is  provided  for  In  section  1758  of  the 
Code  of  Civil  Procedure.— Code  Commlsaloner's  Note. 

Supp.  Cal.  Rep.  Cit    143,  403. 

Cal.  Rep.  Cit    117.  644. 

Property  of  ward,  control  over:  See  sec.  242. 
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§  248.  Duties  of  guardian  of  the  person.  En.  March  21, 
1872.    Rep.  1906,  729. 

The  provisions  of  these  sectlonB  are  included  In  sections  175S  and  1770  of 
the  Code  of  Civil  Procedure.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit.    123,  218;   128,  218;   142,  426;   143,  403. 
Compare  sec  251. 

§  249.  Duties  of  guardian  of  estate.  En.  March  21, 
1872.    Am'd.  1873-4.  197;   1880,  5. 

Rep.  1905,  729. 

See  note  to  §  248,  ante. 

Cal.  Rep.  Cit.    117,  644;   121,  472;   124,  157;  134,  116. 

Sale  of  ward's  estate:  See  Code  Civ.  Proc,  sees.  1777  et 
seq. 

Guardian  usin^  principal  sCls  well  as  Income:  See  Code 
Civ.  Proc.,  sec.  1770. 

§  250.  Relation  confidential.  The  relation  of  guardian 
an'd  ward  Is  confidential,  and  is  subject  to  the  provisions 
of  the  title  on  Trust    En.  March  21,  1872. 

Cal.  Rep.  Cit    116,  391. 

Trusts:  See  post,  sees.  2215  et  seq. 

§  251.  Guardian  under  direction  of  court.  In  the  man- 
agement and  disposition  of  the  person  or  property  com- 
mitted to  him,  a  guardian  may  be  regulated  and  controlled 
by  the  court    En.  March  21,  1872. 

Residence  of  ward:  See  sec  248,  ante. 

§  252.  Death  of  a  Joint  guardian.  On  the  death  of  one 
of  two  or  more  Joint  guardians,  the  power  continues  to  the 
survivor  until  a  further  appointment  Is  made  by  the  court. 
En.  March  21,  1872. 

Survival  of  trust:  See  sec.  2288,  post. 

§  253.  Removal  of  guardian.  A  guardian  may  be  re- 
moved by  the  superior  court  for  any  of  the  following 
causes: 

1.  For  abuse  of  his  trust; 

2.  For  continued  failure  to  perform  its  duties; 

3.  For  incapacity  to  perform  its  duties; 

4.  For  gross  Immorality; 

5.  For  having  an  interest  adverse  to  the  faithful  per- 
foimance  of  his  duties; 

6.  For  removal  from  the  state; 

7.  In  the  case  of  a  guardian  of  the  property,  for  in- 
solvency; or, 

8.  When  It  is  no  longer  pi^oper  that  the  ward  should 
be  under  guardianship.  En.  March  21,  1872.  Am'd.  1880, 
5. 


(S  2M-2SS  GUARDIAN   AND   WARD.  7S 

Cal.  Rep.  Cit,    Subd.  8—143,  409. 

Removal  of  guardian:  See  Code  Civ.  Proc,  sec.  1801. 

§  254.  Guardian  appointed  by  parent,  how  superseded. 
The  power  of  a  guardian  appointed  by  a  parent  Is  super- 
seded: 

1.  By  his  removal,  as  provided  by  section  253; 

2.  By  the  solemnized  marriage  of  the  ward;  or, 

3.  By  the  ward's  attaining  majority.    En.  March  21.  1872. 

Cal.  Rep.  Cit.    Subd.  3—121,  474. 

Marriage  of  ward  terminates  guardianship:  Code  Civ. 
Proc.,  sec.  1802. 

§  255.  Suapension  of  power  of  guardian.  The  power  of 
a  guardian  appointed  by  a  court  is  suspended  only: 

1.  By  order  of  the  court;  or, 

2.  If  the  appointment  was  mafde  solely  because  of  the 
ward's  minority,  by  his  attaining  majority;  or, 

3.  The  guardianship  over  the  person  of  the  ward,  by  the 
marriage  of  the  ward.  En.  March  21,  1872.  Am'd.  1873-4. 
197. 

Cal.  Rep.  Cit.    Subd.  2—143,  230.     Subd.  3—143,  234. 

Marriage  of  ward  terminates  guardianship:  Code  Civ. 
Proc.,  sec.  1802. 

§  256.  Release  by  ward.  After  a  ward  has  come  to  his 
majority,  he  may  settle  accounts  with  his  guardian,  and 
give  him  a  release,  which  is  valid  if  obtained  fairly  an«d 
without  undue  influence.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     143.  229. 

§  257.  Guardian's  discharge.  A  guardian  appointed  by 
a  court  is  not  entitled  to  his  discharge  until  one  year 
after  the  ward's  majority.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    143.  229;  143,  234. 

Resignation  of  guardian:  See  Code  Civ.  Proc,  sec.  1801. 

%  258.  Insane  persons.  En.  March  21,  1872.  Am'd. 
1880.  5.     Rep.  1905,  729. 

This  section,  which  prescribed  the  mode  of  placingr  Insane  persona  in 
the  asylum,  has  been  supplanted  by  later  lesrlslatlon  (see  statute  of 
1897,  page  311,  relative  to  the  establishment  of  a  lunacy  commission, 
and  Political  Code,   sections  2136  to  2199).— Code  Commissioner's   Note. 

Guardianship  of  lunatic:   See  Code  Civ.  Proc,  sec.  1763. 
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TITLE  IV. 

Title   repealed  and  new  title  substituted  March  2j.,  1905. 

Stats.  1906,  560. 

MASTER  AND  APPRENTICE. 

f  264.    Minors,  when  and  to  whom  may  be  bound  as  apprentices. 

f  2C5.    Persona  who  may  bind  minor  with  his  consent. 

S  2K.     Indenture  of  apprenticeship,    how  to   be   executed  and   what   to 

contain. 
S  2ffl.    Jury  trial  as  to  facts  of  incapacity,  etc.,  of  parent, 
f  268.    Apprenticing    of    poor    and    homeless    minors. 
i  2^.     Master  to  keep  apprentice  within  the  state,  to  deliver  him  money 

and  other  property  therein. 
S  270.    Duty  to  inquire  into  the  treatment  of  minor  apprentices. 
§  271.     Hearing  of  complaints  of  apprentices. 

i  272.     Power  of  court  to  discharge  apprentice  from  apprenticeship. 
I  273.    L.labi11ty  of  master  for  breach  of  his  covenant 
I  274.    Liability  of,  and  proceedings  against,  apprentice  guilty  of  gross 

misbehavior. 
I  275.     Enticing  away  apprentices  and  liability  for. 
I  276.     Release  of  master  removing  out  of  state  or  quitting  business. 

S  264.  Minors,  when  and  to  whom  may  be  bound  as  ap- 
prentices. Every  minor  of  the  age  of  fourteen  years  or  up. 
wards  may  be  bound  by  indenture  as  an  apprentice  to  any 
mechanical  trade  or  art  or  the  occupation  of  farming  to 
the  age  of  eighteen  years,  if  a  female,  or  to  the  age  of 
twenty-one  years,  if  a  male.  Bn.  March  21,  1872.  Rep. 
1906.  560.    En.  1905,  560. 

2S4.  2S5,  266,  267.  268.  269.  270,  271.  272,  278.  274,  275.  276.  These  sections 
codify  the  statute  of  1875-6,  page  842.  relative  to  masters  and  appren* 
tices,  as  amended  in  1880.  page  28,  the  old  chapter  being  repealed  and 
the  provisions  of  the  acts  above  referred  to  substituted  in  place  there- 
of. In  this  cadlflcatlon  section  ]  of  the  statute  has  been  made  section 
264;  sections  2  and  7.  265;  sections  8,  4,  6,  and  12,  268;  section  6,  267; 
section  8  and  the  latter  part  of  section  9,  268;  the  first  clause  of  sec- 
tion 9  and  all  of  section  10.  269;  section  11,  270;  section  13,  271;  section 
14.  272;  section  15,  273;  sections  16  and  17,  274;  section  19,  275;  section 
20.  276.  It  will  be  observed  that  section  18  of  the  statute  has  been 
omitted.  It  purports  to  make  the  parties  to  an  indenture  of  appren- 
ticeship liable  to  the  master  for  any  breach  thereof.  The  theory  of 
the  statute  Is  that  the  contract  of  apprenticeship  is  not  made  by  tl\e 
minor,  but  by  his  parent  or  guardian.  If  such  parent  or  guardian  is 
made  personally  liable  on  the  contract,  a  parent  will  rarely,  and  the 
guardian  almost  never,  enter  into  It.  It  seems  sufficient  that  such 
parent  or  guardian  be  made  answerable  for  the  coi|t  of  the  proceed- 
ing brought  by  the  master  to  be  released  from  the  Indenture,  as  pro- 
vided fof  In  section  2^4.  The  master  on  his  part  is  not  absolutely 
bound,  because  he  may.  If  he  wishes,  to  remove  from  the  state,  or*to 
quit  his  trade  or  business,  apply  to  be  released  from  his'  contract, 
and  he  may  take  like*  action  whenever  the  apprentice  Is  guilty  of 
neglect,  refusal  to  do  his  duty,  or  gross  misbehavfor.  These  consid- 
erations seem  to  furnish  good*  reason  for  the  omission  of  the  section.^ 
Code  Commissioner's  Note. 

Aiding  apprentice  to  run  away  a  misdemeanor:  Pen. 
Code,  sec.  646. 
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See  Act  of  April  3,  1876,  relative  to  apprentices:    Post, 
Appendix,  title  Apprentices. 
Master  and  servant  generally:  See  post,  sec.  2009. 

8  265.  Persons  who  may  bind  minor  with  his  consent. 
A  minor,  with  his  consent,  may  be  l)Ound  by  his  father, 
or,  in  case  of  his  death  or  incompetency,  or  where  he  has 
willfully  abandoned  his  family  for  one  year  without  mak- 
ing suitable  provision  for  their  support,  or  is  habitually  in- 
temperate in  the  use  of  intoxicants,  or  is  a  vagrant,  then 
by  his  mother  or  legal  guardian.  An  executor,  who,  by 
the  will  of  the  father,  is  directed  to  bring  up  a  child  to  a 
trade  or  calling,  has  power  to  bind  by  indenture  in  like 
manner  as  the  father  might  have  done,  if  living.  If  a 
child  is  illegitimate,  the  mother  alone  has  power  to  bind 
him.  If  a  minor  has  no  parent  or  guardiai^  competent  to 
act  for  him,  he  may  bind  himself,  with  the  approval  of 
the  superior  court  of  the  county  wherein  he  resides.  If 
the  mother  of  a  minor,  whether  legitimate  or  illegitimate, 
marries  after  his  birth,  she  cannot  bind  him  without  the 
approval  of  such  superior  court  En.  March  21,  1872. 
Am'd.  1880,  6.    Rep.  1905,  560.    En.  1905,  561. 

See  note  to  §  264,  ante. 

S  266.  Indenture  of  apprenticeship,  how  to  be  executed 
and  what  to  contain.  Every  indenture  of  apprenticeship 
must  be  executed  in  duplicate,  must  state  the  age  of  the 
minor,  and,  except  as  hereinafter  provided,  must  show  that 
he  consented  thereto,  must  be  signed  by  him  and  the  per- 
son binding  and  the  master,  and  when  made  with  the  aiH 
proval  of  the  superior  court,  a  certified  copy  of  the  order 
of  approval  must  be  attached  to  the  indenture.  One  copy  of 
the  indenture  must  be  delivered  to  the  master  and  the  other 
kept  for  the  use  of  the  minor  by  his  parent  or  guardian 
when  executed  by  him,  or,  when  made  with  the  approval 
of  the  court,  it  must  be  filed  and  deposited  with  the  clerk 
for  safekeeping  for  the  use  of  the  minor.  No  indenture 
binds  the  minor  after  the  death  of  the  master,  but  there- 
after the  minor  may  be  bound  anew.  Every  indenture 
entered  into  otherwise  than  as  herein  provided  is,  as 
against  it\<^  apprentice,  absolutely  void.  En.  March  21, 
1872.    Rep.  1905,  560.    En.  1905,  561. 

See  note  to  f  264,  ante. 

§  267.    Jury  trial  as  to  facts  of  Incapacity,  etc.,  of  parent. 

Facts  of  incapacity,  desertion,  habitual  intemperance,  and 
vagrancy  must  be  decided  in  said  court  by  a  jury,  before 
the  indenture  can  take  effect,  and  an  indorsement  on  the 
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indenture,  under  seal  of  the  court,  that  the  charge  or 
charges  are  proved,  is  sufficient  evidence  of  the  mother's 
power  to  give  such  consent;  but  if  the  jury  does  not  find 
the  charge  or  charges  to  be  true,  the  person  at  whose  in- 
stance such  proceedings  may  have  been  had  must  pay  all 
costs  attending  the  same.  En.  March  21,  1872.  Rep.  1906, 
560.  En.  1905,  561. 
See  note  to  §  264,  ante. 

§  268.  Apprenticing  of  poor  and  home  less  minors. 
When  a  minor  Is  poor,  homeless,  chargeable  to  the  county 
or  state,  or  an  outcast  who  has  no  visible  means  of  ob- 
taining PR  honest  livelihood,  the  superior  court  may,  with 
his  consent,  bind  him  as  an  apprentice  during  his  min- 
ority. Proceedings  therefor  may  be  instituted  by  any 
citizen,  and  no  fee  must  be  charged  by  any  officer  for  any 
act  in  connection  therewith.  In  all  indentures  by  the 
court  for  binding  out  an  orphan  or  homeless  minor  as  an 
apprentice  there  must  be  inserted,  among  other  things,  a 
clause  to  the  following  effect:  that  the  master  to  whom 
such  minor  is  bound  must  cause  him  to  be  taught  to  read 
and  write  and  the  ground  rules  of  arithmetic,  ratio  and 
proportion,  and  must  give  him  the  requisite  instruction 
in  the  iif[erent  branches  of  his  trade  or  calling,  and,  at 
the  expiration  of  his  term  of  service,  must  give  him  or  her 
fifty  dollars  in  gold,  and  two  whole  new  suits  of  clotnes, 
to  be  worth  in  the  aggregate  at  least  sixty  dollars' gold. 
En,  March  21,  1872.    Rep.  1905,  660.    En.  1»06,  561. 

See  note  fo  §  264,  ante. 

S  269.  Master  to  keep  apprentice  within  the  state,  to  de- 
liver him  money  and  other  property  therein.  A  master 
must  not  remove  his  apprentice  out  of  the  state,  and  must 
pay  and  deliver  to  him  the  money,  clothes,  and  other 
property  to  which  he  is  entitled  under  the  indenture  of 
apprenUceshlp,  to  be  held  by  him  as  his  sole  property. 
En.  March  21,  1872.    Rep.  1905,  560.    En.  1905,  662. 

See  note  to  §  264,  ante. 

§  270.  Duty  to  Inquire  Into  the  treatment  of  minor  ap- 
prentices. Parents  and  guardians  9Jid  such  court  must, 
from  time  to  time.  Inquire  into  the  treatment  of  children 
bound  by  them  respectively,  or  with  their  approval,  and 
the  Judges  of  such  courts  are  responsible  for  the  charge  of 
apprentices  bound  by  a  court  or  with  its  approval,  and 
must  defend  them  from  all    cruelty,    neglect,    breach    of 
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contract,  or  misconduct  on  the  part  of  their  masters.    En. 
March  21,  1872.     Rep.  1905,  560.    En.  1905,  562. 
See  note  to  §  264,  ante. 

§  271.  Hearing  of  complaints  of  apprentices.  The  su- 
perior court  must  hear  the  complaints  of  apprentices  who 
reside  within  the  county  against  their  masters,  alleging 
undeserved  or  immoderate  correction,  insufficient  allow- 
ance of  food,  raiment,  or  lodging,  want  of  instruction  in 
the  different  branches  of  their  trade  or  calling,  or  that 
they  are  in  danger  of  being  removed  out  of  the  state,  or 
any  violation  of  the  indenture  of  apprenticeship,  and  the 
court  must  hear  and  determine  such  case  and  make  such 
order  therein  as  will  relieve  the  party  in  the  future.  En. 
March  21,  1872.    Rep.  1905,  560.     En.  1905,  562. 

See  note  to  §  264,  ante. 

§  272.  Power  of  court  to  disciiarge  apprentice  from  ap- 
prenticesiiip.  The  superior  court  has  power,  where  circum- 
stances require  it,  to  discharge  an  apprentice  from  his 
apprenticeship,  and,  in  case  any  money  or  other  thing  has 
been  paid  or  contracted  to  be  paid  by  either  party  in  re- 
lation to  the  apprenticeship,  the  court  must  make  such 
order  concerning  the  same  as  seems  Just  and  reasonable. 
If  the  apprentice  so  discharged  was  originally  bound  by  the 
superior  court,  it  must,  if  found  necessary,  again  bind 
such  minor,  if  under  age.  En.  March  21,  1872.  Rep.  1905, 
560.     En.  1905,  562. 

See  note  to  §  264,  ante, 

S  273.  Llabiiity  of  master  for  breach  of  liia  covenant. 
Every  master  is  liable  to  an  action  on  the  indenture  for  a 
breach  of  any  covenant  thereof  on  his  part.  All  damages 
recovered  in  such  action,  after  deducting  necessary 
charges  in  its  prosecution,  belong  to  the  minor,  and  must 
be  applied  and  appropriated  to  his  use  by  the  person  re- 
covering it  in  his  behalf,  and  must  be  paid  to  the  minor, 
if  a  male,  at  the  age  of  twenty-one  years,  and  if  a  female, 
at  the  age  of  eighteen  years.  If  no  action  is  brought  dur- 
ing the  minority  of  the  apprentice,  it  may  be  commenced 
by  him  in  his  own  name  at  any  time  within  two  years 
after  his  coming  of  age.  En.  March  21,  1872.  Am'd.  1880, 
6.     Rep.  1905,  560.    En.  1905,  562. 

See  note  to  §  264,  ante. 

I  274.  Liability  of,  and  proceedings  against,  apprentice 
guilty  of  gross  misbehavior.  An  apprentice  who  Is  guilty 
of  any  gross  misbehavior,  or  refusal  to  do  his  duty,  or  will- 
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ful  neglect  thereof,  is  liable  to  the  complaint  of  his  master 
in  the  superior  court  of  the  county  wherein  the  apprentice 
resides.  Such  complaint  must  set  forth  the  circumstances 
of  the  case,  and  have  attached  thereto  a  citation,  signed  by 
the  clerk  of  the  court  requiring  him  and  all  persons  who 
have  covenanted  in  his  behalf  to  appear  and  answer  the 
complaint  within  ten  days  after  the  service  thereof.  The 
complaint  and  citation  must  be  served  in  the  manner  re- 
quired for  serving  civil  process.  When  the  parties  have  an- 
swered, or  when,  though  they  have  not  answered,  the  time 
therefor  allowed  after  the  service  of  the  complaint  has  ex- 
pired, the  court  must  proceed  to  hear  and  determine  the 
cause,  and,  if  the  evidence  warrants  it,  may  render  judgment 
that  the  master  be  discharged  from  the  contract  of  appren- 
ticeship and  for  costs  of  suit.  Such  costs  may  be  recovered 
from  the  parent  or  guardian  of  the  minor,  if  there  is  any 
who  signed  the  indenture,  and  execution  therefor  may  issue 
accordingly.  If  there  is  no  parent  or  guardian  liable  for 
such  cost,  execution  may  be  issued  therefor  against  the 
minor,  or  the  amount  thereof  may  be  recovered  in  an  ac- 
tion against  him  after  he  arrives  at  full  age.  He  is  also 
liable  to  the  master  in  an  action  on  the  indenture  for  the 
breach  of  any  covenant  on  the  part  of  the  apprentice  con- 
tained therein,  committed  b^ore  the  master  was  discharged 
from  the  indenture.  En.  March  21,  1872.  Rep.  1905,  560. 
En.  1905,  562. 
See  note  to  §  264,  ante. 

§  275.  Enticing  away  apprentices  and  liabiiity  for.  It  is 
unlawful  for  any  person  to  entice,  counsel,  or  persuade  to 
run  away  any  apprentice,  or  to  harbor,  or  conceal  him, 
knowing  him  to  be  a  runaway.  Any  party  so  offending  is 
guilty  of  a  misdemeanor,  and  may  be  fined  not  more  than 
one  hundred  dollars,  to  be  recovered  by  the  master  in  any 
court  having  Jurisdiction.  En.  March  21,  1872.  Rep.  1905, 
560.    En.  1905,  563. 

See  note  to  9  264,  ante. 

§  276.  Release  of  master  removing  out  of  state  or  quit- 
ting business.  Whenever  any  master  wishes  to  remove  out 
of  the  state,  or  to  quit  his  trade  or  business,  he  must  ap- 
pear with  his  apprentice  before  the  superior  court  of  the 
county  in  which  tie  latter  resides,  and  if  the  court  is  satis- 
fied that  the  master  has  done  Justice  to  the  apprentice  for 
the  time  he  has  had  charge  of  him,  the  court  has  power  to 
discharge  the  master  from  the  indenture  and  to  again  bind 
the  apprentice,  if  necessary.  En.  March  21,  1872.  Rep. 
1905,  560.    En.  1905,  563. 

See  note  to  §  264,  ante. 


PART  IV. 


CORPORATIONS. 

Title  I.    General  ProyiBions  Applicable  to  all  Corporations, 
§§  283-403. 
II.    Insurance  Corporations,  §  414. 

III.  Railroad  Corporations,  §{  454-494. 

IV.  Street  Railroad  Corporations,  S§  437-511. 
V.    Wagon  Road  Corporations,  8§  512-523. 

Vl.    Bridge,  Ferry,  Wliarf,  Chute,  and  Pier  Corpora- 
tions, 9§  528-531. 
VII.    Telegraph  and  Telephone  Corporations;  §§  536-541. 
VIII.    Water  and  Canal  Corporations,  8§  548-552. 
IX.    Homestead  Corporations,  9§  557-566. 
X.     Savings  and  Loan  Corporations,  §{  571-583b. 
XI.    Mining  Corporations,  S§  585-587. 
XIa.    Corporations  for  the  Formation  of  Chambers  of 
Commerce,  Boards  of  Trade,  Mechanic's  Insti- 
tutes, and  Other  Kindred  Associations,  {§  591- 
592e. 
XII.    Religious,    Social,  and    Benevolent    Corporations, 
§§  593-605. 
Xlla.    Societies  for  the  Prevention  of  Cruelty  to  Children 

and  Animals,  §§  607-607g. 
XIII.    Cemetery  Corporatiorti,  §§  608-616. 
Xrv.    Agricultural  Fair  Corporations,  SS  620-622. 
XV.    Corporations  to  Furnish    Light  for    Public    Use. 

§§  628-632. 
XVI.    Land  and  Building  Corporations,  §§  639-648%. 
XVII.    Colleges  and  Seminaries  of  Learning,  S§  649-65L 
XVIII.    Consolidation    of    Colleges    and     Institutions    of 
Higher  Education,  §9  652-653. 
XIX.    Co-operative  Business  Corporations,  9  653a. 
XX.     Co-operative  Business  Associations,  99  653b-6631. 

TITLE  I. 

GENERAL  PROVISIONS    APPLICABLE    TO    ALL    COR- 
PORATIONS. 

Chapter  I.    Formation  of  Corporations,  §9  283-821a. 
II.    Corporate  Stock,  99  322-349. 
III.    Corporate  Powers,  99  354-893. 
rv.    Extension    and    Dissolution    of     Corporations, 

99  399-403. 
V.    General     Provisions     Affecting     Corporations, 
99  403,  404. 
VI.    Foreign  Corporations,  99  405-410. 
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FORMATION  OF  CORPORATIONa 

Article  I.    Corporations  Defined  and  bow  Organised,   §§  2BS-800a. 

n.    By-laws,  Directors,  Elections,  and  Meetings,  fS  aoi't&a. 


ARTICLB  I. 

CORPORATIONS   DEFINED   AND   HOW   ORGANIZED. 

I  288.  Corporation  defined. 

{  »4.  Kinds  of. 

I  28&  Private,  how  formed. 

I  286.  For  what  purpose  private  corporations  are  formed. 

287.  How  corporations  may  continue  their  ezlstenoe  imder  this  code. 

288.  Ihcisting  corporations  not  affected. 

289.  Name  of  Instrument  crating  corporation. 

290.  Articles  of  Incorporation,  what  to  contain. 
290H.  Corporations  not  to  use  the  word  "trust"  as  part  of  oorpmate 

name. 
I  281.    Certain  corporations  to  state  farther  facts  in  articles. 
S  292.    Articles  subscribed  and  acknowledged. 
§  293.    Prerequisite  to  filing  articles.    Amounts  to  be  subscribed  to  be 

fixed, 
g  29i.    Prerequisite  to  filing  articles  of  corporations  for  profit. 
I  2SS.    Oath  of  officer  to  subscription  of  stock  and  payment  of  ten  per 

cent. 
I  298.    To  file  articles   with  county  clerk  and   secretary  of  state,   and 

receive  certificate.    Term  of  existence, 
g  297.    Copy  of  articles  prima  fade  evidence. 
(  296.    Who  are  members  and  who  stockholders  of  a  corporation. 
I  299.    Filing  articles  of  incorporation. 

9  300.    Banking  corporations  may  elect  to  have  capital  stock. 
i  800a.  Change  of  name;  filing  copy  of  decree. 

(  283.  Corporation  defined.  A  corporation  is  a  creature 
of  the  law,  having  certain  powers  and  dutlea  of  a  natural 
person.  Being  created  by  the  law,  It  may  continue  for  any 
length  of  time  which  the  law  preacribea  En.  March  21, 
1872. 

CaL  Rep.  Cit    61,  410;  117,  177. 

Powers  of  corporations:  See  post,  sees.  354  et  seq. 

Existence  of  corporations  limited  to  fifty  years:  Sees. 
290,  401,  poet 

{  284.  Kinds  of.  Corporations  are  either  public  or 
private.  Public  corporations  are  formed  or  organized  for 
the  government  of  a  portion  of  the  state;  all  other  corpora- 
tions are  private.    En.  March  21,  1872.    Am'd.  1873-4,  197. 

Gal.  Rep.  Cit    61,  409;  117,  121;  134,  478;  144,  334. 

8  285.  Private,  how  formed.  Private  corporations  may 
he  f0roae4  by  the  vofuntary  association  of  any  three  or 
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more  persons  in  the  manner  prescribed  in  this  article.  A 
majority  of  such  persons  must  be  residents  of  this  state. 
En.   March  21.  1872.    Am'd.   1873-4,  197.    Am'd.   1905.  502. 

Cal.  Rep.  Cit.    128,  260. 

See  Stats.  1858,  p.  264,  sec.  2;  id.  57;  1850,  347;  1851.  523; 
1861,  567;  607,  1853,  87,  169;  1857,  75;  1859,  281;  1862,  199; 
1866,  743,  752;  1863,  624. 

Formation  of  corporation  to  be  under  general  lavs: 
Const  Cal.  1879,  art.  12.  sec.  1. 

S  286.  For  what  purpose  private  corporations  are 
formed.  Private  corporations  may  be  formed  for  any  pur- 
pose for  which  individuals  may  lawfully  associate  them- 
selves.   En.  March  21,  1872.    Am'd.  1873-4,  198. 

Cal.  Rep.  Cit.  52,  60;  53,  279;  109.  590;  113,  6S1;  144, 
594. 

Corporations  to  give  bonds  required  by  law:  See  post. 
Appendix,  title  Bonds. 

Act  for  formation  of  chambers  of  commerce,  boards  of 
trade,  mechanics'  institutes  and  other  kindred  protective 
associations:  See  post.  Appendix,  title  Chambers  of  Com- 
merce. 

Co-operative  associations:  See  post,  Appendix,  title  Co- 
operative Associations. 

§  287.  How  corporations  may  continue  their  existence 
under  this  code.  Any  corporation  existing  on  the  first  day 
of  January,  one  thousand  eight  hundred  and  seventy-three, 
formed  under  the  laws  of  this  state,  and  still  existing, 
which  has  not  already  elected  to  continue  its  existence,  un- 
der the  provisions  of  this  code  applicable  thereto,  may,  at 
any  time  hereafter,  make  such  election  by  the  unanimous 
vote  of  all  its  directors,  or  such  election  may  be  made  at 
any  annual  meeting  of  the  stockholders,  or  members,  or  at 
any  meeting  called  by  the  directors  expressly  for  consider- 
ing the  subject,  if  voted  by  stockholders  representing  a 
majority  of  the  capital  stock,  or  by  a  majority  of  the  mem- 
bers, or  may  be  made  by  the  directors  upon  the  written 
consent  of  that  number  of  such  stockholders  or  members. 
A  certificate  of  the  action  of  the  directors,  signed  by  them 
and  their  secretary,  when  the  election  is  made  by  their 
unanimous  vote,  or  upon  the  written  consent  of  the  stock- 
holders or  members,  or  a  certificate  of  the  proceedings  of 
the  meeting  of  the  stockholders  or  members,  when  such 
election  is  made  at  any  such  meeting,  signed  by  the  chair- 
man and  secretary  of  the  meeting,  and  a  majority  of  the 
directors,  must  be  filed  in  the  office  of  the  clerk  of  the 
county  where  the  original  articles  of  corporation  are  filed, 
and  a  certified  copy  thereof  must  b^  filed  in  the  ofllce  of 
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Uie  flecretary  of  state;  and  thereafter  the  corporation 
shall  continue  its  existence  under  the  proTislons  of  this 
code  which  are  applicable  thereto,  and  shall  possess  all  the 
rights  and  powers,  and  be  subject  to  all  the  obligations, 
restrictions,  and  limitations  prescribed  thereby.  En. 
March  21,  1872.  Am'd.  1873-4,  198. 
Cal.  Rep.  Cit.  57,  533;  105,  652;  109,  579;  109,  586;  111. 
65;  119,  342;  122,  836;  122,  337;  122,  339. 

§  288.  Existing  corporations  not.  affected.  No  corpora- 
tion formed  or  existin<g  before  twelve  o'clock  noon,  of  the 
day  upon  which  this  code  takes  effect,  is  affected  by  the 
provisions  of  part  IV,  of  division  first  of  this  code,  unless 
such  corporation  elects  to  continue  its  existence  under  it 
as  provided  in  section  287;  but  the  laws  under  which  such 
corporations  were  formed  and  exist  are  applicable  to  all 
such  corporations,  and  are  repealed,  subject  to  the  pro- 
visions of  this  section.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  52,  141;  60,  310;  105.  550;  105,  552;  105. 
553;  109,  579;  109.  580;  109,  581;  109,  582;  109,  583; 
111,  65;  119,  341;  119,  342;  122,  337. 

S  289.  Name  of  instrument  creating  corporation.  The 
instrument  by  which  a  private  corporation  is  formed  is 
called  "Articles  of  Incorporation."    En.  March  21,  1872. 

Cal.  Rep.  Cit    128,  260. 

§  290.  Articles  of  Incorporation,  what  to  contain.  Ar- 
ticles of  incorporation  must  be  prepared,  setting  forth: 

1.  The  name  of  the  incorporation. 

2.  The  purpose  for  which  it  is  formed. 

3.  The  place  where  its  principal  business  is  to  be  trans- 
acted. 

4.  The  term  for  which  it  is  to  exist,  not  exceeding  fifty 
years. 

5.  The  number  of  its  directors  or  trustees,  which  shall 
not  be  less  than  three,  and  the  names  and  residence  of 
those  who  are  appointed  for  the  first  year;  provided,  that 
the  corporate  powers,  business,  and  property  of  corpora- 
tions formed,  or  to  be  formed  for  the  purpose  of  erecting 
and  managing  halls  and  buildings  for  the  meetings  and 
accommodations  of  several  lodges  or  societies  of  any  ben- 
evolent or  charitable  order  or  organization,  and  in  con. 
nection  therewith  the  leasing  of  stores  and  offices  in  such 
building  or  buildings  for  other  purposes,  may  be  conducted, 
exercised,  and  controlled  by  a  board  of  not  less  than  three 
or  more  than  fifty  directors,  to  be  chosen  from  among 
the  stockholders  of  such  corporation,  or  among  the  mem- 
bers of  euoli  order  or  organization;   and  provided,  also. 

Civil   Code-« 
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that  at  any  time  during  the  existence  of  corporations  for 
profit,  other  than  those  of  the  character  last  hereina^yre 
provided  for,  the  numbers  of  the  directors  may  be  in- 
creased or  diminished,  by  a  majority  of  the  stocRhoWera 
of  the  corporation,  to  any  number  not  less  than  thred,  who 
must  be  members  of  the  corporation;  whereupon  a  cer- 
tificate stating  the  number  of  directors  must  be  filed, 
as  provided  for  in  section  two  hundred  and  ninety-six  for 
the  filing  of  the  original  articles  of  incorporation;  and 
provided,  also,  that  the  corporate  powers,  business  and 
property  of  corporations  formed  or  to  be  formed  for 
social  purposes,  and  not  directly  for  profit,  may  be  exer- 
cised, conducted,  and  controlled  by  a  board,  consisting 
of  such  number  of  directors  as  may  be  in  the  constitution 
or  by-laws  provided;  and  corporations  so  formed  may,  in 
their  constitution  or  by-laws,  provide  for  the  length  of 
time  that  the  directors,  or  any  number  thereof,  shall  act, 
and  may,  in  like  manner  provide  that  certain  directors,  or 
a  certain  number  of  the  board  of  directors,  to  be  selected 
by  the  corporation  or  the  board  of  directors,  in  the  mode 
and  manner  provided  in  the  constitution  or  by-laws^  shall 
act  for  any  specified  length  of  time,  or  otherwise,  as  shall 
be  in  the  constitution  or  by-laws  set  forth. 

6.  The  amount  of  its  capital  stock,  and  the  number  of 
shares  into  which  it  is  divided. 

7.  If  there  is  a  capital  stock,  the  amount  actually  sub- 
scrilsed.  and  by  whom.  Bn.  March  21,  1872.  Am'd.  1873-4, 
199;  1875-6,  70;  1880,  11;  1891,  285;  1900-01,  822;  1906,  502. 

Cal.  Rep.  Cit  53,  128;  64,  52;  65,  601;  89,  54;  102,  64; 
106,  309;  127,  267;  127,  268;  127,  269;  128,  261;  128, 
262;  130,  39;  146,  222.    Subd.  7—106,  309. 

Requisites,  particular  kinds  of  corporation:  See  post, 
sees.  291.  594. 

Limit  of  corporate  existence:  See  sec.  354. 

§  290J4.  Corporations  not  to  use  the  word  ''trust"  as 
part  of  corporate  name.  No  corporation  hereafter  formed 
shall  use  the  word  '"trust"  or  "trustee"  as  a  part  of  its 
corporate  name  unless  it  shall  be  authorized  by  its  articles 
of  incorporation  to  act  as  executor,  administrator, 
guardian,  assignee,  receiver,  depositary  or  trustee,  nor 
shall  any  corporation  hereafter  formed  accept  or  execute 
any  trust  unless  it  shall  have  complied  with  all  the  pro- 
visions of  "An  act  authorizing  certain  corporations  to  act 
as  executor,  and  in  other  capacities,  and  to  provide  for 
and  regulate  the  administration  of  trusts  by  such  corpor- 
ation," approved  April  6th,  1891,  and  the  amendment  there- 
to approved,  April  1st,  1897.    En.  Stats.  1906,  261. 
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(  291.  Certain  corporations  to  state  further  facts  in  ar- 
ticles. The  articles  of  Incorporation  of  any  railroad, 
vagon  road,  or  telegraph  organization  must  also  state: 

1.  The  kind  of  road  or  telegraph  intended  to  be  con- 
structed; 

2.  The  place  from  and  to  which  it  is  intended  to  be  run, 
and  all  the  Intermediate  branches; 

3.  The  estimated  length  of  the  road  or  telegraph  line; 

4.  That  at  least  ten  per  cent  of  the  capital  stock  sub- 
scribed has  been  paid  in  to  the  tr^surer  of  the  intended 
corporation.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    142,  227. 

§  292.  Articles  subscribed  and  acknowledged.  The  arti. 
clea  of  incorporation  must  be  subscribed  by  three  or  more 
persons,  a  majority  of  whom  must  be  residents  of  this 
state,  and  acknowledged  by  each  before  some  officer  au- 
thorized to  take  and  certify  acknowledgments  or  convey- 
ances of  real  property.  En.  March  21,  1872.  Am'd.  1873-4, 
1&9;  1905,  503. 

Cal.  Rep.  Cit.  80,  353;  .97,  278;  97,  280;  128,  260;  128,  261; 
128,  263;  130,  39. 

§  293.  Prerequisite  to  filing  articles.  Amounts  to  be 
subscribed  to  be  fixed.  Each  intended  corporation  named 
in  section  291,  before  filing  articles  of  incorporation,  must 
have  actually  subscribed  to  its  capital  stock,  for  each  mile 
of  the  contemplated  work,  the  following  amounts,  to-wit: 

1.  One  thousand  dollars  per  mile  of  railroads; 

2.  One  hundred  dollars  per  mile  of  telegraph  lines; 

3.  Three  hundred  dollars  per  mile  of  wagon  roads.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    53,  128. 

S  294.  Prerequisite  to  filing  articles  of  corporations  for 
profit.  Before  the  articles  of  incorporation  of  any  corpora- 
tion referred  to  in  the  preceding  section  are  filed,  there 
must  be  paid  for  the  benefit  of  the  corporation,  to  a  treas- 
urer elected  by  the  subscribers,  ten  per  cent  of  the  amount 
subscribed.    En.  March  21,  1872. 

(  295.  Oath  of  officer  to  subscription  of  stock  and  pay- 
ment of  ten  per  cent.  Before  the  secretary  of  state  issues 
to  any  such  corporation  a  certificate  of  the  filing  of  arti- 
cles of  incorporation,  there  must  be  filed  in  his  office  an 
affidavit  of  the  president,  secretary,  or  treasurer  named  in 
the'  articles,  that  the  required  amount  of  the  capital  stock 
thereof  h**"  been  actually  subscribed,  and  ten  per  cent 
thereof  actually  paid  to  a  treasurer  for  the  benefit  of  the 
corporation.    En.  March  21,  1872. 

Signing  nctitious  name:  Pen.  Code,  sec.  557. 
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§  296.    To  file  articles  with  county  clerk  and    secretary 
of  state,  and  receive  certificate.    Term  of  existence.    Upan 
filing  the  articles  of  incorporation  in    the    omce    of    the 
county  clerk  of  the  county  in  which  the  principal  business 
of  the  company  is  to  be  transacted,  and  a  copy   thereof 
certified  by  the  county  clerk  with  the  secretary  of  state, 
and  the  affidavit  mentioned  in  the  last  section  where  such 
affidavit  is  required,  the  secretary  of  state  must  issue  to 
the  corpora  Lion,  over  the  great  seal  of  the  state,  a  certifi- 
cate that  a  copy  of  the  articles    containing    the    required 
statement  of  facts  has  been  filed  in  his  office,  and  there- 
upon tiie  persons  signing  the  articles  and  their  associates 
and  successors  shall  be  a  body  politic  and  corporate  by 
the  name  stated  in  the  certificate,  and  for  the  term  of  fifty 
years,  unless  it  is,  in  the  articles  of  incorporation,  other- 
wise stated,  or  in  this  code  otherwise  specially  provided; 
provided,  however,  that  the  secretary  of  state    shall    not 
file  any  copy  of  the  copy  of  any  articles,  or  issue  any  cer- 
tificate of  incorporation   to  any   corporation,   which  arti- 
cles set  forth  the  corporate  name  of  any  corporation  here- 
tofore organized  in  this  state,  or  file  any  copy  of  any  ar- 
ticles, or  issue  any  certificate  of  incorporation  to  any  cor- 
poration existing  at -the  time  of  filing  said  articles,  which 
articles  set  forth  a  name  so  closely  resembling  tue  name 
of  such  corporation  as  will  tend  to    deceive.    En.    March 
21,  1872.     Am'd.  1873-4,  199;  1900-01,  629. 

Cal.  Rep.  Cit.    72,  382;    93,  39;    102,  62;     111,  135;    128, 
262;   130,  38;   142,  281;    146,  222. 

S  297.  Copy  of  articles  prima  facie  evidence.  A  copy  of 
any  articles  of  incorporation  filed  in  pursuance  of  this 
chapter,  and  certified  by  the  secretary  of  state,  or  by  the 
county  clerk  of  the  county  where  the  original  articles  shall 
have  been  filed,  must  be  received  in  all  the  courts  of  this 
state,  and  other  places,  as  prima  facie  evidence  of  the 
facts  therein  stated.  EJn.  March  21,  1872.  Am'd.  1873-4, 
200;  1895,  30. 

Cal.  Rep.  Cit.     67,  488;    72.  382. 

S  298.  Who  are  members  and  who  stockholders  of  a 
corporation.  The  owners  of  shares  in  a  cori)oration  which 
has  a  capital  stock  are  called  stockholders.  If  a  corpora- 
tion has  no  capital  stock,  the  corporators  and  their  suc- 
cessors are  called  members.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    109,  588;    115,  593. 

§  299.  Filing  articles  of  incorporation.  No  corporation 
hereafter  formed  must  purchase,  locate,  or  hold  property, 
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In  any  county  in  this  state,  other  than  the  county  in  which 
its  Original  articles  of  incprporation  are  filed,  without  fil- 
ing a  copy  of  the  copy  of  its  articles  of  incorporation  filed 
In  the  office  of  the  secretary  of  state,  duly  certified  hy 
such  secretary  of  state,  In  the  office  of  the  county  clerk  of 
the  county  in  which  such  property  is  situated,  within 
sixty  days  after  such  purchase  or  location  is  made.  Every 
corporation  now  in  existence,  whether  formed  under  the 
provisions  of  this  code  or  not,  must,  within  ninety  days 
after  the  passage  of  this  section,  file  such  certified  copy 
of  the  copy  of  its  articles  of  incorporation  in  the  office  of 
the  county  clerk  of  every  county  in  this  state  in  which  it 
holds  any  property,  except  the  county  where  the  original 
articles  of  incorporation  are  filed;  and  if  any  corporation 
hereafter  acquires  any  property  in  a  county  other  than 
that  in  which  it  now  holds  property,  it  must,  within 
ninety  days  thereafter,  file  wUh  the  clerk  of  such  county 
such  certified  copy  of  the  copy  of  its  articles  of  incorpora- 
tion. The  copies  filed  with  tue  several  county  clerks,  and 
certified  copies  thereof,  Jiave  the  same  force  and  effect  In 
evidence  as  the  originals.  Any  corporation  failing  to 
comply  with  the  provisions  of  this  section  cannot  main- 


O.  O.,  1906,  new. 

S  297».  Whenever  the  articles  of  incorporation  of  any 
corporation  have  been,  or  may  hereafter  be,  destroyed  by 
conflagration  or  other  public  calamity,  a  copy  of  the  cer- 
tified copy  of  the  articles  of  incorporation  of  such  corpo- 
ration filed  in  the  office  of  the  secretary  of  state  pur- 
suant to  the  provisions  of  section  two  hundred  and  ninety- 
six  of  this  code,  duly  certified  by  such  secretary  of  state, 
may  be  filed  in  the  office  of  the  county  clerk  of  the  countv 
where  such  articles  of  incorporation  were  on  file  at  the 
time  of  their  loss  or  destruction.  Any  such  copy  filed 
parsuant  to  this  section  shall  have  the  same  force  and  ef- 
fect as  the  document  so  lost  or  destroyed,  fin  effect  June 
18,  1906.]  ^  L  v"  -uap 


A*w^      A«nr,    A<»Vf     x«rv»    aux,       x-xw,    v-sv,       x-xv,    vwx ,       xiv,    vwm, 

147,  753. 
Right  to  purchase  estate:  See  post,  sec.  854. 
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§  296.    To  file  articles  with  county  clerk  and    secretary 
of  state,  and  receive  certificate.    Term  of  existence.    Upon 
filing  the  articles  of  incorporation  in    the    omce    of    the 
county  clerk  of  the  county  in  which  the  principal  business 
of  the  company  is  to  be  transacted,  and  a  copy  thereof 
certified  by  the  county  clerk  with  the  secretary  of  state, 
and  the  affidavit  mentioned  in  the  last  section  where  such 
affidavit  is  required,  the  secretary  of  state  must  issue  to 
the  corporation,  over  the  great  seal  of  the  state,  a  certifi- 
cate that  £i  copy  of  the  articles    containing   the    required 
statement  of  facts  has  been  filed  in  his  office,  and  there- 
upon tiie  persons  signing  the  articles  and  their  associates 
and  successors  shall  be  a  body  politic  and  corporate  by 
the  name  stated  in  the  certificate,  and  for  the  term  of  fifty 
years,  unless  it  is,  in  the  articles  of  incorporation,  other- 
wise stated,  or  in  this  code  otherwise  specially  provided; 
provided,  however,  that  the  secretary  of  state    shall    not 
file  any  copy  of  the  copy  of  any  articles,  or  issue  any  cer- 
tificate of  incoriwration   to  any   corporation,   which  arti- 
cles set  forth  the  corporate  name  of  any  corporation  here- 
tofore organized  in  this  state,  or  file  any  copy  of  any  ar- 
ticles, or  issue  any  certificate  of  Incorporation  to  any  cor- 
poration existing  at  the  time  of  filing  said  articles,  which 


§  2d9.    Filing  articles  of  Incorporation.    No  eGrpanXkm 

iiereafter  formed  must  purchase,  locate,  or  hold  property. 
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in  any  county  in  this  state,  other  than  the  county  in  which 
its  original  articles  of  incorporation  are  filed,  without  fil- 
ing a  copy  of  the  copy  of  its  articles  of  incorporation  filed 
in  the  office  of  the  secretary  of  state,  duly  certified  hy 
such  secretary  of  state,  in  the  office  of  the  county  clerk  of 
the  county  in  which  such  property  is  situated,  within 
sixty  days  after  such  purchase  or  location  is  made.  Every 
corporation  now  in  existence,  whether  formed  under  the 
provisions  of  this  code  or  not,  must,  within  ninety  days 
after  the  passage  of  tbis  section,  file  such  certified  copy 
of  the  copy  of  its  articles  of  incorporation  in  the  office  of 
the  county  clerk  of  every  county  in  this  state  in  which  it 
holds  any  property,  except  the  county  where  the  original 
articles  of  incorporation  are  filed;  and  if  any  corporation 
hereafter  pcquires  any  property  in  a  county  other  than 
that  in  which  it  now  holds  property,  it  must,  within 
ninety  days  thereafter,  file  wllh  the  clerk  of  such  county 
such  certified  copy  of  the  copy  of  its  articles  of  incorpora- 
tion. The  copies  filed  with  tae  several  county  clerks,  and 
certified  copies  thereof,  Jiave  the  same  force  and  effect  In 
evidence  as  the  originals.  Any  corporation  falling  to 
comply  with  the  provisions  of  this  section  cannot  main- 
tain or  defend  any  action  or  proceeding  in  relation  to  such 
property,  its  rents,  issues,  or  profits,  until  such  articles  of 
incorporation,  and  such  certified  copy  of  its  articles  of 
incorporation,  and  such  certified  copy  of  the  copy  of  its 
articles  of  incorporation,  are  filed  at  the  places  directed 
by  the  general  law  and  this  section;  provided,  that  all 
corporations  are  liable  in  damages  for  any  and  all  loss 
that  may  arise  by  the  failure  of  such  corporation  to  per- 
form any  of  the  foregoing  duties  within  the  time  men- 
tioned in  this  section;  and  provided  further,  that  the  said 
damages  may  be  recovered  in  an  action  brought  in  any 
court  of  this  state  of  competent  Jurisdiction,  by  any  party 
or  parties  suffering  the  same.  En.  March  21,  1872.  Rep. 
1873-4.  200.  En.  Stats.  1875-6,  71.  Am'd.  1877-8,  76;  1880, 
13;    1905,  556. 

The  change  consists  In  the  Insertion  of  the  words  "other  than  the 
county  In  which  Its  original  articles  of  incorporation  are  filed"  after 
"state."— Code   Commissioner's   Note. 

Cal.  Rep.  Clt    67,  487;    73,  601;    73.  602;    77,  \L\    80,  69; 

80,   71;    80,   335;    80,   336;    83,   17;    97,   274;    108,   90; 

108.  91;    111,  135;  111,  137;   111,  138;    120,  178;    120, 

1*9;    120,  180;  120,  181;    146,  649;    146,  651;    146,  652; 

147,  753. 
Right  to  purchase  estate:  See  post,  sec.  354. 
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S  300.  Banking  corporations  may  elect  to  have  capltai 
•tocl<.  Every  corporation  that  has  been  or  may  be  created 
under  the  general  laws  of  this  state,  doing  a  banking 
business  therein,  and  which  has  no  capital  stock,  may 
elect  to  have  a  capital  stock,  and  may  issue  certificates  of 
stock  therefor  in  the  same  manner  as  corporations  formed 
under  the  provisions  of  chapter  I,  article  I,  of  the  Civil 
Code,  relating  to  the  formation  of  corporations:  provided, 
that  no  such  corporation  shall  use  or  convert  any  moneys 
or  funds  theretofore  belonging  to  It  or  under  its  control 
into  capital  stock;  but  such  funds  or  moneys  must  be  held 
and  managed  only  for  the  purposes  and  in  the  manner  for 
which  they  were  created.  Before  such  change  is  made, 
a  majority  of  the  members  of  such  corporation  present 
at  a  meeting  called  for  the  purpose  of  considering  the 
proposition  whether  it  Is  best  to  have  a  capital  stock,  lis 
amount,  and  the  number  of  shares  into  which  it  shall  be 
divided,  must  vote  in  favor' of  having  a  capital  stock,  fix 
the  amount  thereof,  and  the  number  of  shares  into  which 
it  shall  be  divided.  Notice  of  the  time  and  place  of  hold- 
ing such  meeting  and  its  object  must  be  given  by  the 
president  of  such  corporation  by  publication  in  some  news- 
paper printed  and  published  in  the  county,  or  city  and 
county,  In  which  the  principal  place  of  business  of  the 
corporation  is  situated,  at  least  once  a  week  for  three 
successive  weeks  prior  to  the  holding  of  the  meeting.' 
A  copy  of  the  proceedings  of  this  meeting,  giving  the 
number  of  persons  present,  the  votes  taken,  the  notice 
calling  the  meeting,  the  proof  of  its  publication,  the 
amount  of  capital  actually  subscribed,  and  by  whom,  alt 
duly  certified  by  the  president  and  secretary  of  the  cor- 
poration, must  be  filed  in  the  offices  of  the  secretary  of 
state  and  clerk  of  the  county  where  the  articles  of  incor- 
poration are  filed.  Thereafter  such  corporation  is  pos- 
sessed of  all  the  rights  and  powers,  and  is  subject  to  all 
the  obligations,  restrictions,  and  limitations,  as  If  it  had 
been  originally  created  with  a  capital  stock;  and  provided, 
further,  that  no  bank  In  this  state  shall  ever  pay  any 
dividend,  upon  so-called  guaranty  notes  nor  upon  any 
stock  except  upon  the  amount  actually  paid  in  money  Into 
said  capital  upon  such  stock,  and  any  payment  made  In 
violation  of  this  provision  shall  render  all  officers  and  di- 
rectors consenting  to  the  same  jointly  and  severally  liable 
to  the  depositors,  to  the  extent  thereof.  En.  Stats.  1877-8 
77. 

.  Cal.  Rep.  Cit    56,  349;    74,  600;    74,  602. 
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S  300a.    Change  of  namc^,  c6Rp6RATiONa  j  wi 

corporation  which  has  chan^^  xv  ., 

visions  of  sections  1275,  1276,  1^^  corporaUon,  direct  the 
Code  of  Civil  Procednre,'must  flfei:,^,^,^^^^^ 
tary  of  state  a  certified  copy  of  ^  ^^^'^.tA^f 
changing  such  name.    En.  Stats.  19ol;  *  '^^^^"^'  ^"^' 

ARTTPTTC   n         ^^^'  653;    109,  599. 
AKriOLiB   II.  ^^^^  5—121,208. 

BY-LAWS,   DIRECTORS,   ELBCTIONB,   AND  rgg 
§  301.    Adoption  of  by-laws,  when,  how,  and  by  whom. 
S  302.    Election  of  directors;   notice  of.  |.      • 

f  803,    By-laws  may  provide  for  what.  '^   mspcc- 

{  S04.    By-laws   to   be   copied   and   open   to   public   inspectiohe  certi- 
ment  of.  So  cor» 

S  305.    Powers  of  directors  of  oorporations.  ,.♦  * 

9  306.    Directors  must  be  elected  and  by-laws  adopted  at  first  mee. 

(Repealed.)  'V- 

8  307.    Elections,   how  conducted. 
S  SOS.    Orffanizatlon  of  board  of  directors,  etc. 

S  309.    Dividends  to  be  made  from  surplus  profits.    Increase  and  reduc- 
tion of  capital  stock.  ^ 

8  310.    Removal    of   directora 

I  SU.    Justice  of  the  peace  may  order  meetin^r  when. 

9  212.    Majority  of  capital  stock  must  be  represented  at  elections. 

9  312.    Corporations;    election    in,    majority    of    stock    must    be    repre< 

sen  ted;  election  set  aside,  when  and  by  whom. 
9  S13.    stock,   how  represented. 
9  314.    Election  may  be  postponed. 
I  315.    New  election  may  be  ordered  by  the  court. 
I  316.    F&lse  certificate,  report,  or  notice  to  make  ofllcers  liable. 
9  317.    Meeting  by  consent  to  be  valid. 
I  318.    Proceedings  at  meeting  to  be  binding. 
9  319.    Meetings,   where  held. 
9  320.    Special  meetings,  how  called. 
9  32L    Certain  books  to  be  open  for  inspection. 
9  821a.  Corporation  may  change  its  principal  place  of  business. 
9  321b.  Stockholders'    meetings,   who  may   vote  at,   proxies. 

S  301.  Adoption  of  by-laws,  when,  how,  and  by  whom. 
Bvery  corporation  formed  under  this  title  must,  within 
one  month  after  filing  articles  of  incorporation,  adopt  a 
code  of  by-laws  for  its  government  not  inconsistent  with 
the  constitution  and  laws  of  this  state.  The  assent  of 
stockholders  representing  a  majority  of  all  the  subscribed 
capital  stock,  or  of  a  majority  of  the  members,  if  there 
be  no  capital  stock,  la  necessary  to  adopt  by-laws,  if  they 
are  adopted  at  a  meeting  called  for  that  purpose;  and  in 
the  event  of  such  meeting  being  called,  two  weeks'  notice 
of  the  same  by  advertisement  in  some  newspaper  pub- 
lished in  the  county  in  which  the  principal  place  of  busi- 
ness of  the  corporation  is  located,  or  if  none  is  published 
therein,  then  in  a  paper  published  in  an  adjoining  county, 
must  be  given  by  order  of  the  acting  president  The  writ- 
ten assent  of  the  holders  of  two-thirds  of  the  stock,  or  of 
two-thirds  of  the  members,  if  then  he  no  capital  stock, 
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§  303.  By-laws  may  provide  for  what.  A  corporation 
may,  by  its  by-laws,  where  no  other  provision  is  specially 
made,  provide  for: 

1.  The  time,  place  and  manner  of  calling  and  conduct- 
ing its  meetings,  and  may  dispense  with  notice  of  all  regu- 
lar meetings  of  stockholders  or  directors. 

2.  The  number  of  stockholders  or  members  constituting 
a  quorum. 

3.  The  mode  of  voting  by  proxy. 

4.  The  qualiflcationB  and  duties  of  directors,  and  also 
the  time  of  their  annual  election,  and  the  mode  and  man- 
ner of  giving  notice  thereof. 

5.  The  compensation  and  duties  of  officers. 

6.  The  manner  of  election  and  tenure  of  office  of  all  offi- 
cers other  than  the  directors;  and 

7.  Suitable  penalties  for  violations  of  by-laws,  not  ex- 
ceeding, in  any  case,  one  hundred  dollars  for  any  one 
offense. 

8.  The  newspaper  in  which  all  notices  of  the  meetings 
of  stockholders  or  board  of  directors,  notice  of  which  is 
required,  shall  be  published,  which  must  be  some  news- 
paper published  in  the  county  where  the  principal  place 
of  business  of  the  corporation  is  located,  or  If  none  is 
published  therein,  then  in  a  newspaper  published  in  an 
adjoining  county;  provided,  that  when  the  by-laws  pre- 
scribe the  newspaper  in  which  said  publication  shall  he 
made,  if  from  any  cause,  at  the  time  any  publication  la 
desired  to  be  made,  the  publication  of  such  newspaper 
shall  hsTe    ceased,  the  board    of  directors    may,  by  an 
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order  entered  on  the  records  of  the  corporation,  direct  the 
publication  to  be  made  In  some  other  newspaper  published 
in  the  county,  or  It  none  Is  published  therein,  then  in  an 
adjoining  county.  En.  March  21,  1872.  Am'd.  1873-4,  201; 
1889,  365. 

Cal.  Rep.  Clt.  93,  38;  93,  39;  96,  82;  104,  653;  109,  599. 
Subd.  1—130,  347.    Subd.  4—121.  208.    Subd.  5—121,208. 

By-IawB  of:  Post,  sees.  '6vo,  308,  323,  344,  599. 

S  304.  By-laws  to  be  copied  and  open  to  public  inspec- 
tion. Amendment  of.  All  by-laws  adopted  must  be  certi- 
fied by  a  majority  of  the  directors  and  secretary  of  the  cor- 
poration, and  copied  in  a  legible  hand,  in  some  book  l^ept  In 
the  office  of  the  corporation,  to  be  known  as  the  "book  of  by- 
laws," and  the  book  must  then  be  open  to  the  inspection 
of  the  public  during  office  hours  each  day  except  holidays. 
The  by-laws  may  be  repealed  or  amended,  or  new  by-laws 
may  be  adopted,  at  the  annual  meeting,  or  at  any  other 
meeting  of  the  stockholders  or  members,  called  for  that  pur- 
pose by  the  directors,  by  a  vote  representing  two-thirds  of 
the  subscribed  stock,  or  by  two-thirds  of  the  members.  The 
written  assent  of  the  holders  of  two-thirds  of  the  stock,  or 
two- thirds  of  the  members  If  there  Is  no  capital  stock,  is 
effectual  to  repeal  or  amend  any  by-law,  or  to  adopt  addi- 
tional by-laws.  The  power  to  repeal  and  amend  the  by- 
laws, and  adopt  new  by-laws,  may,  by  a  similar  vote  at  any 
such  meeting,  or  similar  written  assent,  be  delegated  to  the 
board  of  directors.  The  power,  when  delegated,  may  be  re- 
yoked  by  a  similar  vote,  at  any  regular  meeting  of  the 
stockholders  or  members.  Whenever  any  amendment  or 
new  by-law  is  adopted,  it  must  be  copied  in  the  book  of  by- 
laws with  the  original  by-laws,  and  immediately  after  them. 
If  any  by-law  is  repealed,  the  fact  of  repeal,  with  the  date 
of  the  meeting  at  which  the  repeal  was  enacted,  or  written 
assent  was  filed,  must  be  stated  in  said  book.  Until  copied 
or  stated  as  hereinbefore  required,  no  by-law,  nor  any 
amendment  or  repeal  thereof,  can  be  enforced  against  any 
person,  other  than  the  corporation,  not  having  actual  notice 
thereof.  Bn.  March  21,  1872.  Am'd.  1873-4,  201;  1885,  130; 
1906,  567. 

Cal.  Rep.  Clt.    89,  54. 

The  provisions  of  the  present  section,  declaring  that  no  by-law  or  any 
amendment  thereof  shall  take  effect  until  copied  In  the  book  of  by- 
laws. Is  amended  so  as  to  permit  by-laws  an**!  amendments  thereof, 
which  have  been  duly  passed,  to  be  treated  as  valid  and  enforceable 
against  the  corporation  and  persons  having  notice  thereof,  regardless 
of  whether  or  not  they  have  been  copied  into  the  proper  book.  It 
has  often  happened  that  by-laws  have  been  published  and  generally 
acted  upon  by  the  corporation,   and  by  others,  and  then  their  effect 
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has  been  sougrht  to  be  avoMed  on  accoant  of  the  faUtire  of  the  proper 
ofQcer  to  perform  his  duty  of  copying  them  as  the  Code  directs.  The 
change  consists  In  the  addition  of  the  last  sentence. — Code'  Commis- 
sioner's Note. 

§  305..  Powers  of  directors  of  corporations.  Tlie  cor- 
porate powers,  business  and  property  of  all  corporations 
formed  under  this  title  must  be  exercised,  conducted,  and 
controlled  by  a  board  of  not  less  than  three  directors,  to  be 
elected  from  among  the  holders  of  stock;  or  where  there  is 
no  capital  stock,  then  from  the  members  of  such  corpora- 
tions; except  that  corporations  formed  or  to  be  formed  for 
the  purpose  of  erecting  and  managing  halls  and  buildings 
for  the  meetings  and  accommodation  of  several  lodges  or 
societies  of  any  benevolent  or  charitable  order  or  organiza- 
tion, and  in  connection  therewith,  the  leasing  of  stores  and 
offices  in  such  building  or  buildings  for  other  purposes,  the 
corporate  powers,  business,  and  property  thereof  may  be 
conducted,  exercised,  and  controlled  by  a  board  not  less 
than  three  or  more  than  fifty  directors,  to  be  chosen  from 
among  the  stockholders  of  such  corporation  or  from  among 
the  members  of  such  order  or  organization.  A  majority  of 
the  directors  must  be  in  all  cases  residents  of  this  state. 
Directors  of  corporations  for  profit  must  be  holders  of  stock 
therein  to  an  amount  to  be  fixed  by  the  by-laws  of  the  cor- 
poration. Directors  of  all  other  corporations  must  be  mem- 
bers thereof.  Unless  a  quorum  is  present  and  acting  no 
business  performed  or  act  done  is  valid  as  against  the  cor- 
poration. Whenever  a  vacancy  occurs  In  the  office  of  di- 
rector, unless  the  by-laws  of  the  corporation  otherwise  pro- 
vide, such  vacancy  must  be  filled  by  an  appointee  of  the 
board.  En.  March  21,  1872.  Am'd.  1875-6,  71;  1900-01,  308; 
1905,  503. 

Cal.  Rep.  Cit.  78,  632;  81,  234;  93,  36;  93,  39;  94,  649; 
111.  116;  118,  138;  121,  208;  126,  417;  127,  267;  127, 
269;  130,  349;  130,  351;  132,  652;  146,  222. 

§  306.  Directors  must  be  elected  and  by-laws  adopted 
at  first  meeting.  (Repealed.)  En.  March  21,  1872.  Am'd. 
1873-4,  202.    Rep.  1889,  365. 

§  307.  Elections,  how  conducted.  All  elections  must  be 
by  ballot,  and  every  stockholder  shall  have  the  right  to 
vote  in  person  or  by  proxy  the  number  of  shares  standing 
in  his  name,  as  provided  in  section  three  hundred  and 
twelve  of  this  code,  for  as  many  persons  as  there  are 
directors  to  be  elected,  or  to  cumulate  said  shares  and 
give  one  candidate  as  many  votes  as  the  number  of  di- 
rectors multiplied  by  the  number  of  his  shares  of  stock 
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shall  equal,  or  to  distribute    them  on  the  same  principle 
among  as  many  candidates  as  he  shall  think  fit. 

The  provisions  of  this  sectloii,  so  far  as  it  relates  to 
cumulative  voting,  shall  apply  to  all  corporations  and 
associations  doing  business  in  this  state,  having  a  capital 
stock  or  shares  of  stock,  and  electing  directors  by  a  meet- 
ing of  stockholders  held  in  this  state,  whether  such  cor- 
porations or  associations  are  organized  under  the  laws  of 
this  State  or  not  and  no  election  for  directors  of  any  cor- 
poration or  association,  doing  business  in  this  state,  and 
electing  directors  in  this  state,  shall  be  valid,  if  the  right 
of  a  stockholder  to  cumulate  his  shares  as  herein  provided 
shall  be  denied. 

In  corporations  having  no  capital  stock,  each  member 
of  the  corporation  may  cast  as  many  votes  for  one  director 
as  there  are  directors  to  be  elected,  or  may  distribute  the 
same  among  any  or  all  the  candidates. 

In  any  case  the  director  receiving  the  highest  number 
of  votes  shall  be  declared  elected. 

The  provisions  of  this  section,  so  far  as  it  relates  to 
cumulative  voting,  shall  not  apply  to  literary,  religious, 
scientific,  social  or  benevolent  societies,  having  no  capital 
stock  or  shares  unless  it  shall  Ze  so  provided  in  their  by- 
laws or  rules.  En.  March  21,  1872.  Am'd.  1873-4.  202; 
1877-8,  78;  1887,  95;  1903,  253. 

Cal.  Rep.  Cit.  93.  36;  103,  363;  109,  589;  109,  597;  115, 
590;  115.  609;   127,  683. 

§  308.  Organization  of  board  of  directors,  etc.  Imme- 
diately after  their  election,  the  directors  must  organize 
by  the  election  of  a  president,  who  must  be  one  of  their 
number,  a  secretary,  and  treasurer.  They  must  perform 
the  duties  enjoined  on  them  by  law  and  the  by-laws  of  the 
corporation.  A  majority  of  the  directors  is  a  sufQcient 
number  to  form  a  board  for  the  transaction  of  business, 
anxi  every  decision  of  a  majority  of  the  directors  forming 
such  board,  made  when  duly  assembled,  is  valid  as  a 
corporate  act    En.  March  21,  1872. 

Cal.  Rep.  Cit,  78.  292;  78,  632;  93,  38;  93,  39;  94,  549; 
96,  82;  103.  363;  121,  308;  127.  267;  130,  348;  130,  349; 
131.  659;  145,  364. 

%  309.  Dividends  to  be  made  from  surplus  profits.  In- 
crease and  reduction  of  capitai  stock.  The  directors  of  cor- 
porations  must  not  make  dividends,  except  from  the  sur- 
plus profits  arising  from  the  business  thereof;  nor  must 
they  create  any  debts  beyond  their  subscribed  capital 
stock;  nor  must  they  divide,  withdraw,  or  pay  to  the 
stockholders,  or  any  of  them,  any  part  of  the  capiul  stock. 
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except  as  hereinafter  provltied,  nor  reduce  or  Increase  the 
capital  stock,  except  as  herein  specially  provided.  For  a 
violation  of  the  provisions  of  this  section,  tne  directors 
under  whose  administration  the  same  may  have  happened 
(except  those  who  may  have  caused  their"  dissent  there- 
from to  be  entered  at  large  on  the  minutes  of  the  directors 
at  the  time,  or  were  not  present  when  the  same  did  hap- 
pen) are.  in  their  individual  or  private  capacity,  Jointly 
and  severally  liable  to  the  corporation,  and  to  the  credit- 
ors thereof,  to  the  full  amount  of  the  capital  stock  so 
divided,  withdrawn,  paid  out,  or  reduced,  or  debt  con- 
tracted; and  no  statute  of  limitation  is  a  bar  to  any  suit 
against  such  directors  for  any  sums  for  which  they  are 
liable  by  this  section;  provided,  however,  that  where  a 
corporation  has  been  heretofore  or  may  hereafter  be 
formed  for  the  purpose,  among  other  things,  of  acquiring, 
hoMing,  and  selling  real  estate,  water,  and  water  rights, 
the  -directors  of  such  coi-poration  may,  with  the  consent 
of  stockholders  representing  two-thirds  of  the  capital 
stock  thereof,  given  at  a  meeting  called  for  that  purpose, 
divide  among  the  stockholders  the  land,  water,  o;*  water 
rights  so  by  such  corporation  held,  in  the  proportions  to 
which  their  holdings  of  such  stock  at  the  time  of  such 
division  entitle  them.  All  conveyances  made  by  the  cor- 
poration in  pursuance  of  this  section  must  be  made  and  re- 
ceived  subject  to  the  -debts  of  such  corporation  existing 
at  the  date  of  the  conveyance  thereof.  Nothing  herein 
prohibits  a  division  and  distribution  of  the  capital  stock 
of  any  corporation  which  remains  after  the  payment  of  all 
its  debts,  upon  its  dissolution,  or  the  expiration  of  its 
term  of  existence.  En.  March  21,  1872.  Am'd.  1891,  468; 
1905,  558. 

The  change  consists  in  the  oralssion  of  the  word*,  "nor  must  they  di- 
vide, wlthdiaw,  or  pay  to  the  Btockholders,  or  any  of  them,  any  part 
Of  the  capital  stock,"  where  those  words  first  occur,  an-d  In  the  omis- 
sion of  the  worvia  "in  the  event  of  its  dissolution."  after  "thereof." 
The  reason  for  the  omission  of  the  words  first  above  alluded  to  la 
that  by  some  clerical  error  they  occur  twice  In  the  section.  The 
words,  "in  the  event  of  its  dissolution"  are  omitted  because  their 
presence  makes  It  impossible  to  enforce  the  liability  against  the  di- 
rectors unless  the  corporation  Is  first  dissolved,  which  couM  not  have 
been  the  intention  of  thi    legislature.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit.     57,  602:  81,  384;  81.  387;  81,  389;  81,  390; 

81.  396;    81,  397;   90,  135;   90,  136;    90,  139;    90,  140; 

90.  141;   90,  142;   93,  309;    93.  310;   93,  311;   109.  596; 

116,  415;   124,  149;  125,  412;   127,  674;  135,  482. 
Increasing  and  diminishing  capital  stock:   See  post,  sec. 
859. 
Penalties:   See  Pen.  Code,  sees.  560,  563,  564,  569.  570. 
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§  310.  Removal  of  directors.  The  board  of  directors  may 
be  removed  from  office  by  a  vote  of  two- thirds  of  the  mem- 
bers, or  of  stockholders  holding  two-thirds  of  the  capital 
stock,  at  a  general  meeting  held  after  previous  notice  of  the 
time  and  place,  and  of  the  intention  to  propose  such  re- 
moval. Meetings  of  stockholders  for  this  purpose  may  be 
called  by  the  president,  or  by  a  majority  of  the  directors, 
or  by  members  or  stockholders  holding  at  least  one-half 
of  the  votes.  Such  calls  must  be  in  writing,  and  ad- 
dressed to  the  secretary,  who  must  thereupon  give  notice 
of  the  time,  place,  and  object  of  the  meeting,  and  by  whose 
order  it  is  called.  If  the  secretary  refuses  to  give  the  no- 
tice, or  if  there  is  none,  the  call  may  be  addressed  directly 
to  the  members  or  stockholders,  and  be  served  as  a  no- 
tice, in  which  case  it  must  specify  the  time  and  place  of 
meeting.  The  notice  must  be  given  in  the  manner  pro- 
vided in  section  three  hundred  and  one  of  this  title,  unless 
other  express  provision  has  been  made  therefor  in  the  by- 
laws. In  case  the  board  of  directors  4s  so  removed,  a  new 
board  may  be  elected  at  the  same  meeting.  En.  March  21, 
1872.     Am'd.  1905,  558. 

The  amendment,  while  it  authorizes  the  removal  of  the  whole  board  of 
directors  by  a  two-thirds  vote  of  the  members  or  stockholders,  denies 
the  power  to  remove  less  than  the  whole  number  by  such  vote.  The 
reason  for  this  Is  that  by  the  system  of  cumulative  voting  sanctioned 
by  section  307.  a  mlnorit>  may  obtain  representation  in  the  board  ot 
directors;  if  so,  a  director  elected  to  represent  a  minority  of  one- 
third  ouRht  not  to  be  removed  by  the  subsequent  vote  of  the  other 
two-thirds,  and  the  system  of  cumulative  voting  and  minority  repre- 
sentation thus  made  ineffective.  The  first  sentence  only  is  changed.— 
Caiie  Commissioner's  Ncte. 

Cal.  Rep.  Cit.    97,  630. 

Act  to  protect  stockholders  and  persons  dealing  with 
corporations  from  misrepresentations  of  officers:  See  post, 
Appendix,  title  Corporations. 

§  311.  Justice  of  the  peace  may  order  meeting  when. 
Whenever,  from  any  cause,  there  is  no  person  authorized 
to  call  or  to  preside  at  a  meeting  of  a  corporation,  any 
justice  of  the  peace  of  the  county  where  such  corporation 
is  established  may,  on  written  application  of  three  or  more 
of  the  stockholders  or  of  the  members  thereof,  issue  a  war- 
rant to  one  of  the  stockholders  or  members,  directing  him 
to  call  a  meeting  of  the  corporation,  by  giving  the  notice 
required,  and  the  justice  may,  in  the  same  warrant,  direct 
such  person  to  preside  at  such  meeting  until  a  clerk  is 
chosen  and  qualified,  if  there  is  no  other  officer  present 
legally  authorized  .to  preside  thereat.  The  application  of 
a  number  of  stockholders  less  than  three,  but  holding  a 
majority  of  the  capital  stock,  has  the  same  effect  as  an  ap- 
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plication  by  three  or  more  stockholders  or  memDers.    En. 
March  21,  1872.    Am'd.  1905,  559. 

By  the  amendment  propcsed  the  holders  of  a  majority  of  the  stock, 
though  their  number  Is  less  than  three,  are  authorised  to  apply  to  the 
Justice  to  Issue  a  warrant  for  an  election.  The  change  consists  In  the 
addition  of  the  last  sentence.— Code  Commissioner's  Note. 

§  312.  Majority  of  capital  stock  must  be  represented  at 
elections.  At  all  elections  or  votes  had  for  any  purpose 
there  must  be  a  majority  of  the  subscribed  capital  stock,  or 
of  the  members,  represented,  either  in  person  or  by  proxy 
in  writing.  Every  person  acting  therein,  In  person  or  by 
proxy  or  representative,  must  be  a  member  thereof,  or  a 
stockholder  having  stock  in  his  own  name  on  the  stock 
books  of  the  corporation  at  least  ten  days  prior  to  the 
election.  Any  vote  or  election  had  other  than  in  ac- 
cordance with  the  provisions  of  this  article  is  voidable 
at  the  instance  of  absent  or  any  stockholders  or  members, 
and  may  be  set  aside  by  petition  to  the  superior  court  of 
the  county  where  the  same  is  held.  Any  regular  or  called 
meeting  of  the  stockholders  or  members  may  adjourn  from 
day  to  day,  or  from  time  to  time,  if  for  any  reason  there  is 
not  present  a  majority  of  the  subscribed  stock  or  mem- 
bers, or  no  election  had — such  adjournment  and  the 
reasons  therefor  being  recorded  in  the  Journal  of  proceed- 
ings of  the  board  of  directors.  En.  March  21,  1872.  Am'd. 
1877-8,  79;  1905,  559. 

The  change  consists  In  the  substitution  of  the  words  ''superior  court" 
In  place  of  "district  court,"  and  in  the  omission  of  the  words  "bona 
fide"  before  "stockholder."  For  the  purposes  of  election,  a  person  ap* 
pearlng  upon  the  books  of  the  corporation  to  be  a  stockholder  should 
be  permitted  to  vote,  and  election  officers  should  not  be  vested  with 
authority  to  deny  such  a  stockholder  the  right  to  vote,  or  to  claim 
that  for  some  reason  he  is  not  a  bona  fide  stockholder.  (Bee  Smith  ▼. 
S.  F.  &  N.  P.  Ry.  Co.,  U5  Cal.  584.)— Code  Commissioner's  Note. 
This    amendment    was    approved    March    21.    1905,    and    the    following 

amendment  of  the  same  section  was  approved  March  22,  1906: 

§  312.  Corporations;  election  In,  majority  of  stock  mutt 
be  represented;  election  set  aside,  when  and  by  whom.  At 
all  elections  or  votes  had  for  any  purpose  in  corporations 
formed  for  profit  there  must  he  a  majority  of  the  sub- 
scrlbed  capital  stock  or  of  the  members  represented,  either 
in  person  or  by  proxy  in  writing;  provided,  that  in  all  in- 
stances of  corporations  formed  for  purposes  other  than 
profit  the  by-laws  shall  provide  the  number  of  members 
or  stockholders  that  shall  constitute  a  quorum  for  the 
transaction  of  business.  Every  person  acting  therein  (in 
person  or  by  proxy  or  representative),  must  be  a  member 
thereof  or  a  bona  fide  stockholder,  having  stock  in  his  own 
name  on  the  stock-books  of  a  corporation    at  least    ten 
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days  prior  to  the  election.  Any  vote  or  election  tiad  other 
than  In  accordance  with  the  provisions  of  this  article  is 
voidable  at  the  instance  of  absent  (or  any)  stockholders 
or  members,  and  may  be  set  aside  by  petition  to  the 
superior  court  of  the  connty  where  the  same  was  held. 
Any  rei^ular  or  called  meetini;  of  the  stockholders  or  mem- 
bers may  adjourn  from  day  to  day,  or  from  time  to  time. 
If  for  any  reason  there  is  not  present  a  majority  of  the 
subscribed  stock  or  members,  or  no  election  had,  such  ad- 
journment and  the  reasons  therefor  beins  recorded  in  the 
journal  of  proceedings  of  the  board  of  directors.  En. 
March  21,  1872.    Am'd.  1877-8,  79;  1905,  787. 

This  amendment  wu  approvea  March  28;  1906.  the  preceding  amend- 
ment of  the  same  lection  beins  approved  March  81,  1905. 

Cal.  Rep.  Cit  67,  633;  93,  36;  93,  39;  103,  363;  104,  652; 
109,  588;  109,  589;  109,  599;  112,  63;  115,  589;  115, 
590;  115,  594;  115,  609;  127,  683;  133,  47;  146,  224. 

Notice  of  meeting:  See  ante,  sec.  302. 

S  313.  8tock,  how  represented.  The  shares  of  stock 
of  an  estate  of  a  minor,  or  insane  person,  may  be  repre- 
sented by  his  guardian,  and  of  a  deceased  person  by  his 
executor  or  administrator.  BSn.  March  21,  1872.  Am*d. 
1878-4.  203. 

Cal.  Rep.  Cit    109,  590;  115,  590. 

S  314.  Election  may  be  postponed.  If  from  any  cause 
an  election  does  not  take  place  on  the  day  appointed  by 
law  or  the  by-laws,  or  otherwise,  it  may  be  held  on  any 
day  thereafter  as  is  provided  for  in  such  by-laws,  or  to 
which  such  election  may  be  adjourned  or  ordered  by  the 
directors.  If  an  election  has  not  been  held  at  the  ap- 
pointed time,  and  no  adjourned  or  other  meeting  for  the 
purpose  has  been  ordered  by  the  directors,  a  meeting  may 
be  called  by  the  stockholders  as  provided  in  section  three 
hundred  and  ten.    En.  March  21,  1872.    Am'd.  1905,  559. 

The  design  of  the  amendment  is  to  extend  the  provisions  of  the  section 
to  all  elections  howsoever  authorised,  and  for  this  purpose  the  words 
"by  law"  are  Insertesi  after  "appointed,"  "In"  Is  omitted  after  ''ap- 
pointed," and  "or  otherwise"  are  inserted  after  "by-laws."— Code 
Commissioner's   Note. 

§  315.  New  election  may  be  ordered  by  the  court.  Upon 
the  application  of  any  person  or  body  corporate  aggrieved 
by  any  election  held  by  any  corporate  body,  the  superior 
court  of  the  county  in  which  such  election  is  held  must 
proceed  forthwith  to  hear  the  allegations  and  proofs  of  the 
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S  300.  Banking  corporations  may  elect  to  have  capital 
stock.  Every  corporation  that  has  heen  or  may  be  created 
under  the  general  laws  of  this  state,  doing  a  banking 
business  therein,  and  which  has  no  capital  stock,  may 
elect  to  have  a  capital  stock,  and  may  issue  certificates  of 
stock  therefor  in  the  same  manner  as  corporations  formed 
under  the  provisions  of  chapter  I,  article  I,  of  the  Civil 
Code,  relating  to  the  formation  of  corporations:  provided, 
that  no  such  corporation  shall  use  or  convert  any  moneys 
or  funds  theretofore  belonging  to  it  or  under  its  control 
into  capital  stock;  but  such  funds  or  moneys  must  be  held 
and  managed  only  for  the  purposes  and  in  the  manner  for 
which  they  were  created.  Before  such  change  is  made, 
a  majority  of  the  members  of  such  corporation  present 
at  a  meeting  called  for  the  purpose  of  considering  the 
proposition  whether  it  is  best  to  have  a  capital  stock,  lis 
amount,  and  the  number  of  shares  into  which  it  shall  be 
divided,  must  vote  in  favor'  of  having  a  capital  stock,  fix 
the  amount  thereof,  and  the  number  of  shares  into  which 
it  shall  be  divided.  Notice  of  the  time  and  place  of  hold- 
ing such  meeting  and  its  object  must  be  given  by  the 
president  of  such  corporation  by  publication  in  some  news- 
paper printed  and  published  in  the  county,  or  city  and 
county,  in  which  the  principal  place  of  business  of  the 
corporation  is  situated,  at  least  once  a  week  for  three 
successive  weeks  prior  to  the  holding  of  the  meeting.' 
A  copy  of  the  proceedings  of  this  meeting,  giving  the 
number  of  persons  present,  the  votes  taken,  the  notice 
calling  the  meeting,  the  proof  of  its  publication,  the 
amount  of  capital  actually  subscribed,  and  by  whom,  alt 
duly  certified  by  the  president  and  secretary  of  the  cor- 
poration, must  be  filed  in  the  offices  of  the  secretary  of 
state  and  clerk  of  the  county  where  the  articles  of  Incor- 
poration are  filed.  Thereafter  such  corporation  is  pos- 
sessed of  all  the  rights  and  powers,  and  is  subject  to  all 
the  obligations,  restrictions,  and  limitations,  as  if  it  had 
been  originally  created  with  a  capital  stock;  and  provided, 
further,  that  no  bank  in  this  state  shall  ever  pay  any 
dividend,  upon  so-called  guaranty  notes  nor  upon  any 
stock  except  upon  the  amount  actually  paid  in  money  into 
said  capital  upon  such  stock,  and  any  payment  made  in 
violation  of  this  provision  shall  render  all  officers  and  di- 
rectors consenting  to  the  same  jointly  and  severally  liable 
to  the  depositors,  to  the  extent  thereof.  En.  Stats.  1877-8, 
77. 

.  CaL  Rep.  Cit    56,  849;    74,  600;    74,  602. 


S7  FORMATION   OF   CORPORATION8.  ii  SOOa,  »! 

8  300a.  Change  of  name;  filing  copy  of  decree.  Breir 
corporation  which  has  changed  its  name  under  the  pro- 
visions Of  sections  1275,  1276,  1277,  1278  and  1279,  of  the 
Code  of  Civil  Procedure,  must  flle  in  the  office  of  the  secre- 
tary of  state  a  certified  copy  of  the  decree  of  the  court, 
changing  such  name.    En.  Stats.  1908,  256. 

ARTICLE  n. 

BY-IAWS,   DIRECTORS,    EL»BCTIONS,    AND  MBETINQS. 

I  301.    Adoption  of  by-laws,  when,  bow,  and  by  whom. 

5  302.    Election  of  directors;   notice  of. 

I  303.    By-laws  may  provide  for  what. 

I  304.  By-laws  to  be  copied  and  open  to  pubUo  inspection.  Amend- 
ment of. 

{  305.    Powers  of  directors  of  corporations. 

S  306.  Directors  must  be  elected  and  by-laws  adopted  at  first  meeting. 
(Repealed.) 

8  307.    Elections,   how  conducted. 

S  808.    Organization  of  board  of  directors,  etc. 

I  300.  Dividends  to  be  made  from  surplus  profits.  Increase  and  reduc^ 
tlon  of  capital  stock. 

(  310.    Removal   of   directors. 

§  311.    Justice  of  the  peace  may  order  meeting  when. 

S  212.    Majority  of  capital  stock  must  be  represented  at  electlona 

i  312.  Corporations;  election  in,  majority  of  stock  must  be  repre- 
sented; election  set  aside,  when  and  by  whom. 

S  813.    Stock,   how  represented. 

I  314.    Election  may  be  postponed. 

I  315.    New  election  may  be  ordered  by  the  court. 

§  316.    False  certificate,  report,  or  notice  to  make  officers  liable. 

I  317.    Meeting  by  consent  to  be  valid. 

(  318.    Proceedings  at   meeting  to  bo   binding. 

I  319.    Meetings,   where  held. 

I  320.    Special  meetings,  bow  called. 

I  321.    Certain  books  to  be  open  for  inspection. 

B  S21a.  Corporation  may  change  its  principal  place  of  business. 

9  321b.  Stockholders'    meetings,   who  may   vote  at,   proxiea 

§  301.  Adoption  of  by-laws,  when,  how,  and  by  whom. 
Every  corporation  formed  under  this  title  must,  wltbin 
one  month  after  filing  articles  of  incorporation,  adopt  a 
code  of  by-laws  for  its  government  not  inconsistent  witu 
the  constitution  and  laws  of  this  state.  The  assent  ot 
stockholders  representing  a  majority  of  all  the  subscribed 
capital  stock,  or  of  a  majority  of  the  members,  if  there 
be  no  capital  stock,  is  necessary  to  adopt  by-laws,  if  they 
are  adopted  at  a  meeting  called  for  that  purpose;  and  in 
the  event  of  such  meeting  being  called,  two  weeks'  notice 
of  the  same  by  advertisement  in  some  newspaper  pub- 
lished in  the  county  in  which  the  principal  place  of  busi- 
ness of  the  corporation  is  located,  or  if  none  is  published 
therein,  then  in  a  paper  published  in  an  adjoining  county, 
must  be  given  by  order  of  the  acting  president.  The  writ- 
ten assent  of  the  holders  of  two-thirds  of  the  stock,  or  of 
two-thirds  of  the  members,  if  then  he  no  capital  stock, 


8  321b  FORMATION  OF  CORPORATIONS.  tB 

Edtuated  and  that  to  which  It  is  intended  to  remoye  it. 
Whenever  any  such  change  is  made,  a  copy  of  the  resolu- 
tion  or  action  of  the  board  of  directors  authorizing  the 
same  together  with  a  copy  of  an  affidavit  of  the  publica- 
tion above  required,  all  duly  certified  by  the  president  and 
secretary  of  the  corporation  with  the  corporate  seal  affixed 
shall  be  filed  in  each  office  where  the  original  articles  of 
incorporation  are,  or  any  copy  thereof  is  required  to  be 
filed.  This  section  shall  not  be  construed  to  require  such 
consent,  notice  or  publication  in  the  case  of  any  such  re- 
moval from  one  location  to  another  in  the  same  city,  town 
or  village     En.  Stats.  1876-6,  73.    Am'd.  1903,  254. 

§  321b.  Stockholders'  meetings,  who  may  vote  at; 
proxies.  At  all  meetings  of  stockholders  of  corporations 
organized  under  the  laws  of  this  state,  or  in  the  case  of 
corporations  having  no  capital  stock,  then  at  all  meetings 
of  the  members  of  such  corporation,  only  the  stockholders 
or  members  actually  present  shall  be  entitled  to  vote  on 
any  proposition,  including  the  election  of  directors  and 
other  officers  of  the  corporation,  unless  proxies  from  ab- 
sent or  nonattending  stockholders  or  members  shall  be 
held  by  aome  person  or  persons  present  at  such  meeting 
and  shall  be  executed  in  accordance  with  the  provisions 
of  this  section.  Every  such  proxy  must  be  executed  in 
writing  by  the  member  or  stockholder  himself,  or  by  his 
duly  authorized  attorney.  No  proxy  heretofore  given  or 
made  shall  be  valid  after  the  expiration  of  eleven  months 
from  the  passage  of  this  act,  unless  the  member  or  stock- 
holder executing  it  shall  have  specified  therein  the  length 
of  time  for  which  such  proxy  is  to  continue  in  force, 
which  must  be  for  some  limited  period,  and  in  no  case 
to  exceed  seven  years  from  the  date  of  the  execution  of 
such  proxy.  No  proxy  hereafter  to  be  given  or  made 
shall  be  valid  after  the  expiration  of  eleven  months  from 
the  date  of  its  execution,  unless  the  member  or  stock- 
holder executing  it  shall  have  specified  therein  the  length 
of  time  for  which  such  proxy  is  to  continue  in  force, 
which  must  be  for  some  limited  period,  and  in  no  case  to 
exceed  seven  years  from  the  date  of  the  execution  of  such 
proxy.  Every  proxy  shall  be  revocable  at  the  pleasure  of 
the  person  executing  it;  but  a  corporation  having  no  capi- 
tal stock  may  prescribe  in  its  by-laws  the  persons  who 
may  act  as  proxies  for  members,  and  the  length  of  time 
for  which  such  proxies  may  be  executed.  En,  Stats.  1905. 
22. 
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CHAPTER  II. 

CORPORATB  STOCK. 

Article  I.     Stock  and  Stockholders,    §§   322-327. 
II.    Asseasment  of  Stock.  S§  331-349. 

ARTICLE  I. 

STOCK   AND    STOCKHOLDERS. 

I  322.  Liabilities  of  stockhoMers. 

^  323.  Certificates,  how  and  when  Issued. 

S  324.  Shares  personal  property.    Transfer  of  stock.    Irrigation   stock, 

I  325.  Transfer  of  shares  hel-d  by  married  women,  etc.    Dividends  pay- 
able to  married  women. 

§  32€.  Affidavit  or  bond  may  be  required  before  transfer. 

S  327.  Contract   to  relic  v'e  directors  void. 

9  328.  Shares  of  stock,   etc.;  duplicates,   how  issued. 

§  322.  Liability  of  stockholders.  Each  stockholder  of  a 
corporation  is  individually  and  personally  liable  for  such 
proportion  of  all  its  debts  and  liabilities  contracted  or  in- 
curred during  the  time  he  was  a  stockholder  as  the 
amount  of  stock  or  shares  owned  by  him  bears  to  the 
whole  01  the  subscribed  capital  stock  or  shares  of  the  cor- 
poration. Any  creditor  of  the  corporation  may  institute 
Joint  or  several  actions  against  any  of  its  stockholders, 
for  the  proportion  of  his  claim  payable  by  each,  and  in 
such  action  the  court  must  ascertain  the  proportion  of  the 
claim  or  debt  for  which  each  defendant  is  liable,  and  a 
several  Judgment  must  be  rendered  against  each,  in  con- 
formity therewith.  If  any  stockholder  pays  his  propor- 
tion of  any  debt  due  from  the  corporation,  incurred  while 
he  was  such  stockholder,  he  is  relieved  from  any  further 
personal  liability  for  such  debt,  and  if  an  action  has  been 
brought  against  him  upon  such  debt,  it  must  be  dismissed, 
as  to  him,  upon  his  paying  the  costs,  or  such  proportion 
thereof  as  may  be  properly  chargeable  against  him.  The 
liability  of  each  stockholder  is  determined  by  the  amount 
of  stock  or  shares  owned  by  him  at  the  time  the  debt  or 
liability  was  incurred;  and  such  liability  is  not  released 
by  any  subsequent  transfer  of  stock.  The  term  stock- 
holder, as  used  in  this  section,  applies  not  only  to  such 
persons  as  appear  by  the  books  of  the  corporation  to  be 
such,  but  also  to  every  equitable  owner  of  stock,  al- 
though the  same  appears  on  the  books  in  the  name  of  an- 
other; and  also  to  every  person  who  has  advanced  the  in- 
stallments or  purchase  money  of  stock  in  the  name  of  a 
minor,  so  long  as  the  latter  remains  a  minor;  and  also  to 
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every  guardian,  or  other  trustee,  who  voluntarily  invests 
any  trust  funds  In  the  stock.  Trust  funds  in  the  hands 
of  a  guardian,  or  trustee,  are  not  liable  under  the  provi- 
sions of  this  section,  by  reason  of  any  such  investment; 
nor  must  the  person  for  whose  benefit  the  investment  is 
made  be  responsible  in  respect  to  the  stock  until  he  be- 
comes competent  and  able  to  control  the  same;  but  the 
responsibility  of  the  guardian  or  trustee  making  the  in- 
vestment continues  until  that  period.  Stock  ueld  as  col- 
lateral security,  or  by  a  trustee,  or  in  any  other  represen- 
tative capacity,  does  not  make  the  holder  thereof  a  stock- 
holder within  the  meaning  of  this  section,  except  in  the 
cases  above  mentioned,  so  as  to  charge  him  wuh  any  pro- 
portion of  the  debts  or  liabilities  of  the  corporation;  but 
the  pledgor  or  person,  or  estate  represented,  is  to  be 
deemed  the  stockholder,  as  respects  such  liability.  In  a 
corporation  having  no  capital  stock,  each  member  is  In- 
dividually and  personally  liable  for  an  equal  share  of  its 
debts  and  liabilities,  and  similar  actions  may  be  brought 
against  him,  either  alone  or  jointly  with  other  members, 
to  enforce  such  liability  as  by  this  section  may  be  brought 
against  one  or  more  stockholders,  and  similar  judgments 
may  be  rendered.  The  liability  of  each  stockholder  of  a 
corporation  formed  under  the  laws  of  any  other  state  or 
territory  of  the  United  States,  or  of  any  foreign  country, 
and  doing  business  within  this  state,  is  the  same  as  the 
liability  of  a  stockholder  of  a  corporation  created  under 
the  constitution  and  laws  of  this  state.  En.  March  21, 
1872.    Am'd.  1873-4,  203;   1875-6,  73;   1905,  396. 

The  change  consists  in  the  substitution  of  the  language  of  the  flrst  sen- 
tence of  Section  3  of  Article  XII  of  the  Constitution  In  place  of  thA 
first  sentence  of  the  present  section.  As  the  section  now  stands,  it  is 
believed  to  be  unconstitutional.  (See  Larrabee  v.  Baldwin,  85  Cal. 
155.)  The  words  "an  equal  share"  are  substituted  for  "hla  propor- 
tion."—Code  Commissioner's  Note. 

Cal.  Rep.  Cit  59,  109;  59,  110;  69,  286;  62,  461;  64,  121; 
64,  288;  64,  289;  65,  210;  87,  29;  87,  31;  87,  32; 
95,  580;  95,  589;  97,  95;  99,  92;  107,  381;  107,  446; 
108,  4;  108,  5;  109,  588;  111,  63;  111,  66;  113,  25; 
115,  380;  115,  594;  116,  384;  118,  276;  122,  672;  122,  GTi; 
122,  674;  124,  150;  126,  8;  125,  412;  127,  82;  127,  675; 
130,  274;  133,  507;  136,  513;  140,  104;  140.  105;  141, 
227;   142,  384;   147,  575. 

Act  to  protect  stockholders  from  fraudulent  representa- 
tions of  officers:  See  post,  Appendix,  title  Corporations. 

Liability  of  stockholders  for  debts  of  the  corporation  is 
declared  in  Const.  Cal.  1879,  art  XII,  sec.  3. 
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§  323.  Certificates,  how  and  when  Issued.  All  corpora- 
tions for  profit  must  issue  certificates  for  stock  when  fully 
paid  up,  signed  hy  the  president  and  secretary,  and  may 
provide,  in  their  by-laws  for  issuing  certificates  prior  to 
full  pa3rment,  under  such  restrictions  and  for  such  purposes 
as  their  by-laws  may  provide,  but  any  certificate  Issued 
prior  to  full  payment  must  show  on  its  face  what  amount 
has  been  paid  thereon.  En.  March  21,  1872.  Am'd.  1905, 
397. 

The  chansre  consists  fn  the  addition  of  the  words  "but  any  oertiflcate 
issued  prior  to  full  payment  must  show  on  its  face  what  amount  has 
been  paid  thereon,"  the  object  being  to  require  a  certificate  issue  1 
prior  to  full  payment  ti")  show  the  amount  paid  thereon.— Code  Com- 
missioner's Note. 

Cal.  Rep.  Clt.    82,  603;  96,  329;  101,  79;  135,  583. 

S  324.  Shares  personal  property.  Transfer  of  stock. 
Irrigation  stock.  Whenever  the  capital  stock  of  any  cor- 
poration is  divided  Into  shares,  and  certificates  therefor 
are  Issued,  such  shares  of  stock,  except  as  hereinafter  pro- 
vided, are  personal  property,  and  may  be  transferred  by 
indorsement  by  the  signature  of  the  proprietor,  his  agent, 
attorney,  or  legal  representative,  and  the  delivery  of  the 
certificate;  but  such  transfer  is  not  valid,  except  as  to  the 
parties  thereto,  until  the  same  Is  so  entered  upon  the  books 
of  the  corporation  as  to  show  the  names  of  the  parties  by 
whom  and  to  whom  transferred,  the  number  of  the  certifi- 
cate, the  number  or  designation  of  the  shares,  and  the 
date  of  transfer;  provided,  however,  that  any  corporation 
organized  for,  or  engaged  In  the'  business  of  selling,  dis- 
tributing, supplying,  or  delivering  water  for  irrigation  pur- 
poses or  for  domestic  use,  may  in  Its  by-laws  provide  that 
water  shall  only  be  so  sold,  distributed,  supplied,  or  de- 
livered to  owners  of  Its  capital  stock,  and  that  such  stock 
shall  be  appurtenant  to  certain  lands  when  the  same  are 
described  In  the  certificate  Issued  therefor;  and  when  such 
certificate  shall  be  so  issued,  and  a  certified  copy  of  such 
by-law  recorded  In  the  oflSce  of  the  county  recorder  in  the 
county  where  such  lands  are  situated,  the  shares  of  stock 
so  located  on  any  land  shall  only  be  transferred  with  said 
lands,  and  shall  pass  as  an  appurtenance  thereto.  En. 
March  21,  1872.  Am'd.  1895,  118. 
Cal.  Rep.  Clt.    53,  431;   58,  428;   63,  364;   72,  9;   79,  331; 

82,  603;  84,  137;  108.  493;  109,  632;  113.  276;  113,   277; 

113,  278;  126,  534;  134,  410;  136,  513;  141,  16;  146,  240; 

146,  242. 

{  325.  Transfer  of  shares  held  by  married  women,  etc. 
Dividends  payable  to  married  women.  'Shares  of  stock  In 
corporations  standing  on  the  books  of  the  corporation  In 
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the  name  of  a  married  woman  may  be  transferred  by  her, 
her  agent  or  attorney,  without  the  signature  of  her  hus- 
band, and  in  the  same  manner  as  if  such  married  woman 
were  a  feme  sole.  All  dividends  payable  upon  any  of 
such  shares  of  stock  may  be  paid  to  her,  her  agent  or  at- 
torney, in  the  same  manner  as  if  she  were  unmarried; 
and  any  proxy  or  power  given  by  her,  touching  any  of  such 
shares,  is  valid  and  binding,  and  neither  it  nor  any  receipt 
for  dividends  need  be  signed  by  her  husband.  En.  March 
21,   1872.     Am'd.   1905,   397. 

The  amen-dment  is  designed  to  make  It  clear  that  shares  of  stock  stand- 
ing in  the  name  of  a  married  woman  are  presumed  to  be  her  separate 
property,  and  that  they  may  be  dealt  with  by  her  as  such,  in  the 
absence  of  proof  and  notice  to  the  contrary.— Code  Commissioner's 
Note. 

§  326.  Affidavit  or  bond  may  be  required  before  trans- 
fer. When  the  shares  of  stock  in  a  corporation  are  owned 
by  parties  residing  out  of  the  state,  the  president,  secre- 
tary, or  directors  of  the  corporation,  before  entering  any 
transfer  of  the  shares  on  Its  books,  or  issuing  a  certincate 
therefor  to  the  transferee,  may  require  from  the  attorney 
or  agent  of  the  nonresident  owner,  or  from  the  person 
claiming  under  the  transfer,  an  affidavit  or  other  evidence 
that  the  nonresident  bwner  was  alive  at  the  date  of  the 
transfer,  and  if  such  affidavit  or  other  satisfactory  evi- 
dence be  not  furnished,  may  require  from  the  attorney, 
agent,  or  claimant,  a  bond  of  Indemnity,  with  two  sureties, 
satisfactory  to  the  officers  of  the  corporation;  or,  if  not  so 
satisfactory,  then  one  approved  by  a  judge  of  the  superior 
court  of  the  county  in  which  the  principal  office  of  the  cor- 
poration is  situated,  conditioned  to  protect  the  corporation 
against  any  liability  to  the  legal  representatives  of  the 
owner  of  the  shares,  in  case  or  his  or  her  death  before  the 
transfer;  and  if  such  affidavit  or  other  evidence  or  bond 
be  not  furnished  when  required,  as  herein  provided,  neither 
the  corporation,  nor  any  officer  thereof,  shall  be  liable  for 
refusing  to  enter  the  transfer  on  the  books  of  the  corpora- 
tion.   En.  March  21,  1872.    Am'd.  1873-4,  205;  1883,  4. 

Cal.  Rep.  Cit.    58,  428. 

§  327.  Contract  to  relieve  directors  void.  Any  contract 
or  contracts,  verbal  or  written,  hereafter  made,  whereby  it 
is  sought  directly  or  indirectly  to  relieve  any  director  or 
trustee  of  any  corporation  or  joint  stock  association  from 
any  liability  imposed  by  section  three  of  article  twelve  of 
the  constitution  of  California,  are  hereby  declared  to  be 
and  shall  be  null  and  void.    En.  Stats.  1880,  9. 

Cal.  Rep.  Cit.    84,  422. 
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§  32a  Shares  of  stock,  etc.;  duplicates,  how  Issued. 
Whenever  a  certificate  of  stock  or  of  shares  in  a  corporation 
organized  under  the  laws  of  this  state  has  been  lost,  de- 
stroyed or  wrongfully  withheld,  the  owner  thereof  may  bring 
an  action  against  such  corporation  in  the  superior  court  ol 
the  county  In  which  is  located  its  principal  place  of  busi- 
ness, for  the  purpose  of  obtaining  a  new  or  duplicate  cer- 
tificate. If  by  the  books  of  the  corporation  the  stock  stands 
in  the  name  of  a  person  other  than  the  plaintiff,  or  if  by 
such  books  It  appears  that  some  other  person  claims  or  has 
some  right,  title,  or  interest  in,  or  lien  upon,  such  stock, 
all  such  persons  must  be  made  parties  defendant  with  the 
corporation.  Summons  must  be  issued  and  served  as  in 
other  civil  actions,  and  in  addition  thereto,  the  court  must 
direct  its  clerk  to  Issue  and  cause  to  be  published,  at  least 
once  a  week  for  four  successive  weeks,  in  some  news- 
paper published  in  the  county,  a  notice  setting  forth  the 
pendency  of  the  action,  the  names  of  the  parties  thereto, 
the  court  in  which  it  is  pending,  the  name  of  the  cor- 
poration Issuing  the  stock,  the  number  of  the  certificate 
and  the  number  of  the  shares,  the  name  of  the  person 
mentioned  as  stockholder  In  the  certificate,  and  notifying 
all  persons  claiming  said  shares,  or  any  of  them,  or  any 
interest  or  lien  therein  or  thereupon,  to  be  and  appear 
before  the  court  at  a  time  and  place  to  be  designated 
in  the  notice  not  less  than  thirty  days  from  the  first 
publication  thereof,  then  and  there  to  show  cause  why  a 
new  certificate  should  not  be  directed  to  be  issued  to  the 
plaintiff,  and  to  set  forth  their  rights  in  or  claim  to  such 
shares.  If  any  one  appears  and  answers  or  Intervenes  in 
the  action,  it  must  proceed  to  trial  as  in  other  civil  cases, 
and  the  court  must  enter  judgment  as  from  the  facts  es- 
tablished may  be  proper;  but  if  no  one  appears  within  the 
time  designated  in  such  notice,  nor  within  the  time  al- 
lowed by  law  after  the  services  of  such  summons,  the 
court  must  hear  such  evidence  as  may  be  offered  in  sup- 
port of  the  allegations  of  the  complaint,  and  make  and 
file  its  decision  thereon,  and  thereupon  may  enter  its  Judg- 
ment canceling  the  lost,  destroyed  or  wrongfully  withheld 
certificate  and  directing  the  corporation,  upon  payment 
to  it  of  all  costs  incurred  by  it  in  the  premises  and  without 
costs  against  the  corporation,  to  issue  to  the  plaintiff  a 
new  or  duplicate  certificate.  After  the  issuing  of  a  new 
certificate  by  the  corporation  pursuant  to  any  Judgment  in 
such  action,  no  action  can  ever  be  maintained  by  any  per- 
son against  the  corporation  in  reference  to  said  lost  or 
destroyed  certificate  or  the  shares  represented  thereby,  and 
thereafter  any  such  action  is  forever  barred  as  against 
the  corporation.    En.  Stats.  1905,  500. 
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AETICLB  n. 

ASSESSMENTS  OF  STOCK. 

8  331.  Directors  may  levy  asseBsmenU. 

S  332.  Uxnltatlon.    How   levied. 

§  833.  Levy  of  assessment.    Old  assessment  remaining  unpaid. 

§  834.  What  order  shall  contain. 

I  836.  Notice   of   asssessment.    Form. 

I  386.  Publication  and  serv-lce  of  notice. 

i  337.  Delinquent  notice.    Form. 

fi  338.  Contents  of  notice 

§  339.  How   published. 

i  340.  Jurisdiction  acquired,  how. 

I  341.  Sale  CO  be  by  public  auction. 

I  342.  Highest  bidier  to  be  the  purchaser. 

I  343.  In  default  of  bidders,  corporation  may  purchase. 

§  844.  Disposition  of  stock  purchased  by  corporation. 

S  345.  Extension  of  time  of  delinquent  sale. 

I  346.  Assessments  shall  not  be  invalidated. 

I  347.  Action  for  recovery  of  stock,  and  limitation  thereof. 

I  348.  Affidavits  of  publication.    Affidavits  of  sale.    To  be  filed! 

5  349.  Waiver  of  sale.    Action  to  recover  assessment. 

§  331.  Directors  may  levy  asseMment.  The  directors 
of  any  corporation  formed  or  existing  under  the  laws  ot 
this  state,  after  one-fourth  of  its  capital  stock  has  been 
subscribed,  may,  for  the  purpose  of  paying  expenses,  con- 
ducting business,  or  paying- debts,  levy  and  collect  assess- 
ments upon  the  subscribed  capital  stock  thereof,  in  the 
manner  and  form,  and  to  the  extent  provided  herein.  En. 
March  21,  1872.  Am'd.  1873-4,  206. 
Cal.  Rep.  Git    66,  194;  65,  200;  66,  209;  66,  210;  80,  377; 

82,  603;  92,  50;   101,  80;  108,  492;  109,  588;  116,  263; 

126,  586;  127,  82;  129,  296;  133,  66;  135,  632;  141,  227; 

145,  700;   145.  701;   145,  702;   146,  706. 

§  332.  Limitation.  How  levied.  No  one  .assessment 
must  exceed  ten  per  cent  of  the  amount  of  the  capital 
stock  named  in  the  articles  of  incorporation,  except  in  the 
cases  in  this  section  otherwise  provided  for,  as  follows: 

1.  If  the  whole  capital  of  a  corporation  has  not  been  paid 
up,  and  the  corporation  is  unable  to  meet  its  liabilities  or 
to  satisfy  the  claims  of  its  creditors,  the  assessment  may 
be  for  the  full  amount  unpaid  upon  the  capital  stock;  or 
if  a  less  amount  is  sufQcient,  then  it  may  be  for  such  a 
percentage  as  will  raise  that  amount; 

2.  The  directors  of  railroad  corporations  may  assess  the 
capital  stock  in  installments  of  not  more  than  ten  per  cent 
per  month,  unless  in  the  articles  of  incorporation  it  is 
otherwise  provided; 

3.  The  directors  of  fire  or  marine  insurance  corporations 
may  assess  such  a  percentage  of  the  capital  stock  as  they 
deem  proper.    En.  March  21,  1872. 
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CaL  Rep.  Cit  66,  194;  65,  199;  66,  200;  66,  202;  65,  201; 
66,  209;  66,  210;  93,  549;  93,  550;  99,  14;  107,  450; 
145,  701;  145,  710.  Subd.  1—145,  702;  145,  707;  145, 
709. 

S  333.  Levy  oT  assessment.  Old  assessment  remaining 
unpaid.  No  assessment  must  be  levied  while  any  portion 
of  a  previous  one  remains  unpaid,  unless: 

1.  Tbe  power  of  the  corporation  has  been  exercised  in 
accordance  with  the  provisions  of  this  article  for  the 
puriKwe  of  collecting  such  previous  assessment; 

2.  The  collection  of  the  previous  assessment  has  been 
enjoined;  or 

3.  The  assessment  falls  within  the  provisions  of  either 
the  first,  second,  or  third  subdivision  of  section  382.  En. 
March   21,   1872. 

CaL  Rep.  Cit    65,  196;  66,  201. 

9  334.  What  order  shall  contain.  Every  order  levying 
an  assessment  must  specify  the  amount  thereof,  when,  to 
whom,  and  where  payable;  fix  a  day  subsequent  to  the  full 
term  of  publication  of  the  assessment  notice,  on  which 
the  unpaid  assessments  shall  be  delinquent  not  less  than 
thirty  nor  more  than  sixty  days  from  the  time  of  making 
the  order  levying  the  assessment;  and  a  day  for  the  sale 
of  delinquent  stock,  not  less  than  fifteen  nor  more  than 
sixty  days  from  the  day  the  stock  is  declared  delinquent. 
En.  March  21.  1872. 

§  335.  Notice  of  assessment.  Form.  Upon  the  making 
of  the  order,  the  secretary  shall  cause  to  be  published  a 
notice  thereof,  in  the  following  form: 

(Name  of  corporation  in  full.  Location  of  principal  place 
of  business).  Notice  is  hereby  given,  that  at  a  meeting 
of  the  directors,  held  on  the  (date),  an  assessment  of 
(amount)  per  share  was  levied  upon  the  capital  stock  of 
the  corporation,  payable  (when,  to  whom,  and  where). 
Any  stock  upon  which  this  assessment  shall  remain  unpaid 
on  the  (day  fixed)  will  be  delinquent  and  advertised  for 
sale  at  public  auction,  and,  unless  payment  is  made  before, 
will  be  sold  on  the  (day  appointed),  to  pay  the  delinquent 
assessment,  together  with  costs  of  advertising  and  ex- 
penses of  sale. 

(Signature  of  secretary,  with  location  of  ofllce).  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    101,  81. 

9  336.  Publication  and  service  of  notice.  The  notice 
mast  be  personally  served  upon  each  stockholder,  or,  in 
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lieu  of  personal  service,  must  be  sent  through  the  mall, 
addressed  to  each  stockholder  at  his  place  of  residence,  if 
known,  and  if  not  known,  at  the  place  where  the  principal 
office  of  the  corporation  is  situated,  and  be  published  once 
a  week,  for  four  successive  weeks,  in  some  newspaper  of 
general  circulation  and  devoted  to  the  publication  of 
general  news,  published  at  the  place  designated  in  the 
articles  of  incorporation  as  the  principal  place  of  business, 
and  also  in  some  newspaper  published  in  the  county  in 
which  the  works  of  the  corporation  are  situated,  if  a  paper 
be  published  therein.  If  the  works  of  the  corporation  are 
not  within  a  state  or  territory  of  the  United  States,  pub- 
lication in' a  paper  of  the  place  where  they  are  situated  is 
not  necessary.  If  there  be  no  newspaper  published  at  the 
place  designated  as  the  principal  place  of  business  of  the 
corporation,  then  the  publication  must  be  made  in  some 
other  newspaper  of  the  county,  if  there  be  one,  and  if  there 
be  none,  then  in  a  newspaper  published  in  an  adjoining 
county.    En.  March  21,  1872.    Am'd.  1873-4,  206. 

9  337.  Delinquent  notice.  Form.  If  any  portion  of  the 
assessment  mentioned  in  the  notice  remains  unpaid  on  the 
day  specified  therein  for  declaring  the  stock  delinquent, 
the  secretary  must,  unless  otherwise  ordered  by  the  board 
of  directors,  cause  to  be  published  in  the  same  papers  in 
which  the  notice  hereinbefore  provided  for  shall  have 
been  published,  a  notice  substantially  in  the  following 
form: 

(Name  in  full.  Location  of  principal  place  of  business). 
NOTICE.— There  is  delinquent  upon  the  following  de- 
scribed stock,  on  account  of  assessment  levied  on  the 
(date),  (and  assessments  levied  previous  thereto,  if  any), 
the  several  amounts  set  opposite  the  names  of  the  respec- 
tive shareholders  as  follows:  (Names,  number  of  certifi- 
cate, number  of  shares,  amount).  And  in  accordance  with 
law  (and  an  order  of  the  board  of  directors,  made  on  the 
[date],  if  any  such  order  shall  have  been  made),  so  many 
shares  of  each  parcel  of  such  stock  as  may  be  necessary 
will  be  sold,  at  the  (particular  place),  on  the  (date),  at 
(the  hour)  of  such  day.  to  pay  delinquent  assessments 
thereon,  together  with  costs  of  advertising  and  expenses 
of  the  sale. 

(Name  of  secretary,  with  location  of  office.)    En.  March 
21,  1872. 
Cal.  Rep.  Cit    101,  76;  108,  493;  108,  568;  109.  8. 

fi  338.  Contents  of  notice.  The  notice  must  specify 
every  certificate  of  stock,  the  number  of  shares  it  repre- 
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sents,  and  the  amount  due  thereon,  except  wnere  certifi- 
cates may  not  have  been  issued  to  parties  entitled  thereto, 
in  which  case  the  number  of  shares  and  amounts  due 
thereon,  together  with  the  fact  that  the  certificates  for 
such  shares  have  not  been  issued,  must  be  stated.  En. 
March  21,  1872. 
Cal.  Rep.  Cit.    101,  76;  108,  568. 

§  339.  How  published.  The  notice,  when  published  in 
a  daily  paper,  must  be  published  for  ten  days,  excluding 
Sundays  and  holidays,  previous  to  the  day  of  sale.  When 
published  in  a  weekly  paper,  it  must  be  published  in  each 
issue  for  two  weeks  previous  to  the  day  of  sale.  The  first 
publication  of  all  delinquent  sales  must  be  at  least  fifteen 
days  prior  to  the  day  of  sale.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  101,  76;  108,  493;  108,  568;  108,  569;  129. 
296. 

§  340.  Jurisdiction  acquired,  how.  By  the  publication 
of  the  notice,  the  corporation  acquires  jurisdiction  to  sell 
an<i  convey  a  perfect  title  to  all  of  the  stock  described  in 
the  notice  of  sale  upon  which  any  portion  of  the  assess- 
ment or  costs  of  advertising  remains  unpaid  at  the  hour 
appointed  for  the  sale,  but  must  sell  no  more  of  such  stock 
than  is  necessary  to  pay  the  assessments  due  and  costs  of 
sale.    En,  March  21,  1872. 

§  341.  Sale  to  be  by  public  auction.  On  the  day,  at  the 
place,  and  at  the  time  appointed  in  the  notice  of  sale,  the 
secretary  must,  unless  otherwise  ordered  by  the  directors, 
sell  or  cause  to  be  sold  at  public  auction,  to  the  highest 
bidder  for  cash,  so  many  shares  of  each  parcel  of  the 
described  stock  as  may  be  necessary  to  pay  the  assessment 
and  charges  thereon,  according  to  the  terms  of  sale;  if 
payment  is  made  before  the  tin^.e  fixed  for  sale,  the  party 
paying  is  only  required  to  pay  the  actual  cost  or  advertis- 
ing, in  addition  to  the  assessment.    En.  March  21,  1872. 

S  342.  Highest  bidder  to  be  the  purchaser.  The  person 
ottering  at  such  sale  to  pay  the  assessment  and  costs  for 
the  smallest  number  of  shares  or  fraction  of  a  share  is 
the  highest  bidder,  and  the  stock  purchased  must  be  trans- 
ferred to  him  on. the  stock  books  of  the  corporation,  on 
payment  of  the  assessment  and  costs.    En.  March  21,  1872. 

§  343.  In  default  of  bidders,  corporation  may  purchase. 
If,  at  the  sale  of  stock,  no  bidder  offers  the  amount  of  the 
assessments  and  costs  and  charges  due,  the  same  may  be 
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bid  ill  and  purchased  by  the  corporation,  through  the 
secretary,  president,  or  any  director  thereof,  at  the  amount 
of  the  assessments,  costs,  and  charges  due;  and  the  amount 
of  the  assessments,  costs,  and  charges  must  be  credited  as 
paid  in  full  on  the  boolcs  of  the  corporation,  and  entry  of 
the  transfer  of  the  stock  to  the  corporation  must  be  made 
on  the  books  thereof.  While  the  stock  remains  the  prop- 
erty of  the  corporation  it  is  not  assessable,  nor  must  any 
•dividends  be  declared  thereon;  but  all  assessments  and 
dividends  must  be  apportioned  upon  the  stock  held  by  the 
stockholders  of  the  corporation.  En.  March  21,  1872. 
Cal.  Rep.  Cit     57,  398. 

fi  344.     Disposition  of    stocic    purchased    by  corporation. 

All  purchases  of  its  own  stock  made  by  any  corporation 
vest  the  logal  title  to  the  same  in  the  corporation;  and  the 
stock  so  purchased  is  held  subject  to  the  control  of  the 
stockholders,  who  may  make  such  disposition  of  the  same 
as  they  deem  fit,  in  accordance  with  the  by-laws  of  the 
corporation  or  vote  of  a  majority  of  all  the  remaining 
shares.  Whenever  any  portion  of  the  capital  stock  of  a 
corporation  is  held  by  the  corporation  by  purchase,  a 
majority  of  the  remaining  shares  Is  a  majority  of  the 
stock  for  all  purposes  of  election  or  voting  on  any  question 
at  a  stockholders'  meeting.  En.  March  21,  1872. 
Cal.  Rep.  Cit.    57,  398;  72,  33;  109,  588. 

§  345.  Extension  of  time  of  delinquent  saie.  The  dates 
fixed  in  any  notice  of  assessment  or  notice  of  delinquent 
sale,  published  according  to  the  provisions  hereof,  may  be 
extended  from  time  to  time  for  not  more  than  thirty  days, 
by  order  of  the  directors,  entered  on  the  records  of  the 
corporation;  but  no  order  extending  the  time  for  the  per- 
formance of  any  act  specified  in  any  notice  Is  effectual 
unless  notice  of  such  extension  or  postponement  is  ap- 
pended to  and  published  with  the  notice  to  which  the  order 
relates.    En.  March  21,  1872. 

§  346.  AsseMments  shall  not  be  invalidated.  No  assess- 
ment is  invalidated  by  a  failure  to  make  publication  of  the 
notices  hereinbefore  provided  for,  nor  by  the  nonperform- 
ance of  any  act  required  in  order  to  enforce  the  payment 
of  the  same;  but  in  case  of  any  substantial  error  or 
omission  in  the  course  of  proceedings  for  collection,  all 
previous  proceedings,  except  the  levying  of  the  assessment, 
are  void,  and  publication  must  be  begun  anew.  En.  March 
21,  1872. 

Cal.  Rep.  Cit    76,  28;  108,  495;  109,  8. 
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§  347.  Action  for  recovery  of  stock,  and  limitation 
thereof.  No  action  must  be  sustained  to  recover  stock 
sold  for  delinquent  assessments,  upon  the  ground  of 
irregularity  in  the  assessment,  irregularity  or  defect  of  the 
notice  of  sale,  or  defect  or  irregularity  in  the  sale, 
unless  the  party  seeking  to  maintain  such  action  first 
pays  or  tenders  to  the  corporation,  or  the  party  hold- 
ing the  stock  sold,  the  sum  for  which  the  same  was 
sold,  together  with  all  subsequent  assessments  which  may 
have  been  paid  thereon  and  Interest  on  such  sums  from 
the  time  they  were  paid;  and  no  such  action  must  be  sus- 
tained unless  the  same  is  commenced  by  the  filing  of  a 
complaint  and  the  issuing  of  a  summons  thereon  within 
six  months  after  such  sale  was  made.    En.  March  21,  1872. 

Cai.  Rep.  Cit.    76,  28;    133,  66. 

§  348.  Affidavits  of  publication.  Affidavits  of  sale.  To 
be  filed.  The  publication  of  notice  required  by  this  article 
may  be  proved  by  the  aflBdavit  of  the  printer,  foreman,  or 
principal  clerk  of  the  newspaper  in  which  the  same  was 
published;  and  the  afiidavit  of  the  secretary  or  auctioneer 
is  prima  facie  evidence  of  the  time  and  place  of  sale;  of 
the  quantity  and  particular  description  of  the  stock  sold, 
and  to  whom,  and  for  what  price,  and  of  the  fact  of  the 
purchase  money  being  paid.  The  affidavits  must  be  filed 
in  the  office  of  the  corporation,  and  copies  of  the  same, 
certified  by  the  secretary  thereof,  are  prima  facie  evidence 
of  the  facts  therein  stated.  Certificates,  signed  by  the 
secretary,  and  under  the  seal  of  the  corporation,  are  prima 
facie  evidence  of  the  contents  thereof.  En.  March  21,  1872. 
Am'd.  1873-4,  207. 

§  349.  Waiver  of  sale.  Action  to  recover  assessment. 
On  the  day  specified  for  declaring  the  stock  delinquent, 
or  at  any  time  subsequent  thereto  and  before  the  sale  of 
the  delinquent  stock,  the  board  of  directors  may  elect  to 
waive  further  proceedings  under  this  chapter  for  the  col- 
lection of  delinquent  assessments,  or  any  part  or  portion 
thereof,  and  may  elect  to  proceed  by  action  to  recover  the 
amount  of  the  assessment  and  the  costs  and  expenses 
already  Incurred,  or  any  part  or  portion  thereof.  En. 
March  21,  1872. 

Cal.  Rep.  Clt  101,  76;  101,  77;  108,  493;  108,  495;  109, 
5;  110,  635;    129,  296;    145,  700;    145,  701. 
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CHAPTER  III. 

CORPORATE    POWERS. 

Article  I.  General  Powers,   §§  354-364. 

II.  Records,    §9    377,    378. 

III.  Examination   o?  Corporation,    (§   382-384. 

IV.  Judgmient  Against  and  Sale  of  Corporate  Property.  59  388-393. 


ARTICLE    I. 

GENERAL  POWERS. 

S  354.  Powers  of  corporations. 

§  355.  Limitation    of    powers. 

§  356.  Banklngr  expressly  prohibited. 

I  357.  Misnomer  does  not  invalidate  instrument. 

S  358.  Corix)ration   to  orsenlze  within  one  year. 

I  353.  IncriaslnR  and  (Urriinlshing  capital  stock,  how. 

I  360.  Corporations  may  acquire  real  property,  and  how  much. 

I  361.  Consolidation  of  m.nlng  corporations  owning  adjoining  claims. 

I  361a.  Transfer  of  franchise  not  valid  without  consent  of  stockholders. 

I  362.  .Amendment  of  articles  or  certificate  of  incorporation. 

S  363.  Corporation    may    own    their    lots    and    buildings.    (Repealed.) 

§  363.  Correction  of  erroneous  filing  of  articles  of  incorporation. 

S  364.  Corporations  may   transfer  foreign   concessions. 

§  354.  Powers  of  corporations.  Every  corporation,  as 
such,  has  power: 

1.  Of  succession  by  its  corporate  name,  for  the  period 
limited;  and  when  no  period  is  limited,  perpetually; 

2.  To  sue  and  be  sued  in  any  court; 

3.  To  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure; 

4.  To  purchase,  hold,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  may  require,  not 
exceeding  the  amount  limited  in  this  part; 

5.  To  appoint  such  subordinate  officers  or  agents  as  the 
business  of  the  corporation  may  require,  and  to  allow 
them  suitable  compensation; 

6.  To  make  by-laws,  not  inconsistent  with  any  existing 
law,  for  the  management  of  the  property,  the  regulation 
of  its  affairs,  and  for  the  transfer  of  its  stock; 

7.  To  admit  stockholders  or  members,  and  to  sell  their 
stock  or  shares  for  the  payment  of  assessments  or  install* 
ments; 

8.  To  enter  into  any  obligations  or  contracts  essential  to 
the  transaction  of  Its  ordinary  affairs,  or  for  the  purposes 
of  the  corporation.    En.  March  21,  1872. 
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CaL  Rep.  Cit.  52«  59;  66,  63;  62,  104;  63,  363;  93,  309; 
109,  163;  118,  138;  126.  417.  Subd.  4—117,  177;  118, 
138;    126,  416;    144,  594.    Subd.  6—116,  414. 

Tbe  code,  in  defining  a  corporation,  says  it  has  "certain 
powers  and  duties  of  a  natural  person":  Sec.  283.  Section 
354  proceeds  to  enumerate  these  powers,  and  section  355 
limits  its  powers  to  those  enumerated  and  to  those  neces- 
sarily incidental 

Succession  for  period  limited:  See,  Code  limit  of  fifty 
years,  sec.  290.  Limit  for  homestead  corporations  ten 
years:   Sec.  557. 

Where  action  against  corporation  may  be  brought:  See 
Ck>nBt.  Cal.,  1879,  art.  XII,  sec.  16;  see  Code  Civ.  Proc, 
sec.  896. 

Acquiring  property  by  eminent  domain:  See  Code  Civ. 
Proc.,  sees.  1237  et  seq. 

Power  to  make  by-laws:  See  ante,  sec.  301. 

Selling  delinquent  shares:  See  ante,  sees.  331  et  seq. 

}  365.  Limitation  of  powers.  In  addition  to  the  powers 
enumerated  in  the  preceding  section,  and  to  those  ex- 
pressly given  in  that  title  of  this  part  under  which  it  is 
incorporated,  no  corporation  shall  possess  or  exercise  any 
corporate  powers,  except  such  as  are  necessary  to  the  ex- 
ercise of  the  powers  so  enumerated  and  given.  En.  March 
21,  1872. 

Cal.  kep.  Cit.    62,  104. 

Incidental  powers. — ^This  section  is  a  negative  grant  of 
incidental  powers,  with  respect  to  which,  see  sec.  354. 

S  356.  Banicing  expressly  prohibited.  No  corporation 
shall  create  or  issue  bills,  notes,  or  other  evidences  of 
debt,  upon  loans  or  otherwise,  for  circulation  as  money. 
En.  March  21,  1872. 

Issuing  or  circulating  paper  money,  except  as  authorized 
by  the  United  States,  punished  by  Penal  Code,  sec.  648. 

Constitutional  provisions  to  the  same  purpose:  Const. 
Cal.,  1879,  art.  XII,  sec.  5.  That  this  limitation  upon  cor- 
porate powers  does  not  prevent  the  execution  of  negotiable 
instruments,  see  sec.  354,  subd.  8. 

§  357.  Misnomer  does  not  invalidate  Instrument.  The 
misnomer  of  a  corporation  in  any  written  instrument  does 
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not  invalidate  the  instrument,  if  it  can  be  reasonably  as- 
certained from  it  what  corporation  is  intended.  En. 
March  21,  1872. 

Cal.  Rep.  Git    93,  314;    138,  194. 

fi  358.  Corporation  to  organize  within  one  year.  If  a 
corporation  does  not  organize  and  commence  the  transac- 
tion of  its  business,  or  the  construcUon  of  its  works 
within  one  year  from  the  date  of  its  incorporation,  or  if, 
after  its  organization  and  commencement  of  its  busineBS, 
it  shall  lose  or  dispose  of  all  of  its  property,  and  sliall 
fail  for  a  period  of  two  years  to  elect  offtcers  and  trans- 
act, in  reguar  order,  the  business  of  said  corporation,  its 
corporate  powers  shall  cease,  and  the  said  corporation 
may  be  dissolved  at  the  instance  of  any  creditor  of  the 
said  corporation,  at  the  suit  of  the  state,  on  the  informa- 
tion of  the  attorney  general,  but  the  resumption  of  its 
business  in  good  faith  by  such  corporation  prior  to  the 
commencement  thereof  shall  be  a  bar  to  such  suit  The 
due  Incorporation  of  any  company  claiming  in  good  faith 
to  be  a  corporation  under  this  part,  and  doing  business  as 
such,  or  its  right  to  exercise  corporate  powers,  shall  not 
be  inquired  into  collaterally  in  any  private  suit  to  which 
such  de  facto  corporation  may  be  a  party;  but  such  in- 
quiry may  be  had  at  the  suit  of  the  state  on  information 
of  the  attorney  general;  provided,  however,  as  to  any  com- 
pany claiming  in  good  faith  to  be,  and  which  has  been 
doing  business  for  ten  consecutive  years  as  a  corporation, 
no  such  inquiry  shall  be  made  either  by  the  state  or  by 
any  person  whatsoever.  Bn.  March  21,  1872.  Am'd.  1900- 
01,  632. 

Cal.  Rep.  Clt  64,  72;  77,  372;  80,  186;  82,  186;  97.  277; 
102,  64;  102,  66;  102,  67;  106,  310;  109,  601;  117,  177; 
126.  545;  131.  154;  137,  445. 

Same  respecting  street  railroads:  See  post,  sec.  502. 
Provision  respecting  railroad  companies,  two  years:  See 
post,  sec.  468. 

S  359.  Increasing  and  dimlnlsliing  capital  stock,  how. 
No  corporation  shall  issue  stocks  or  bonds  except  for 
money  paid,  labor  done  or  property  actually  received,  and 
all  fictitious  increase  of  stock  or  indebtedness  is  void. 
Every  corporation  may  increase  or  diminish  its  capital 
stock,  and  every  corporation  or  two  or  more  corporations, 
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may  create  or  increase  its  or  their  bonded  Indebtedness, 
subject  to  the  following  provisions: 

First— The  capital  stock  of  a  corporation  may  be  in- 
creased or  diminished  at  a  meeting  of  the  stockholders  by 
6  vote  represent  at  least  two-thirds  of  the  subscribed 
or  issued  capital  stock,  or  in  the  manner  otherwise  in  this 
section  provided;  when  by  meeting  as  aforesaid,  then  such 
meeting  must  be  called  by  the  board  of  directors  or  trustees 
and  notice  must  be  given  by  publication  in  a  newspaper 
published  in  the  county  or  city  and  county  where  the  prin- 
cipal place  of  business  of  such  corporation  is  located,  or 
if  there  be  none  published  in  said  county  or  city  and  county, 
then  in  a  newspaper  published  in  an  adjoining  county, 
or  city  and  county,  such  paper  to  be  designated  by  the 
board  of  directors  or  trustees  in  the  order  calling  for  the 
meeting. 

Second— -The  notice  must  specify  the  object  of  the  meet- 
ing and  the  amount  to  which  it  is  proposed  to  increase  or 
diminish  the  capital  stock,  the  time  and  place  of  holding 
the  meeting,  which  latter  must  be  at  the  principal  place 
of  business  of  the  corporation  and  at  the  building  where 
the  board  of  directors  or  trustees  usually  meet  The  notice 
herein  provided  must  be  published  once  a  week  for  at  least 
sixty  days.  The  capital  stock  cannot  be  diminished  to 
an  amount  less  than  the  indebtedness  of  a  corporation. 

Third— The  bonded  indebtedness  of  a  corporation  may 
be  created  or  increased  by  a  vote  of  the  stockholders 
representing  at  least  two-thirds  of  the  subscribed  or  issued 
capital  stock  at  a  meeting  called  by  the  board  of  directors 
or  tmstees,  and  after  notice  of  the  time  and  place  of  the 
meeting  published  in  the  same  manner  and  for  the  time 
prescribed,  which  notice  shall  state  the  amount  of  the 
bonded  indebtedness  which  it  is  proposed  to  create,  or  the 
amoant  to  which  it  is  proposed  to  increase  such  indebted- 
ness, and  shall  in  all  other  respects  contain  the  same 
matters  as  are  above  provided  and  set  forth  in  the  notice 
of  meeting  to  increase  or  diminish  the  capital  stock;  or 
such  original  creation  of  bonded  indebtedness  may  be  made 
as  otherwise  In  this  section  provided. 

Fourth — In  addition  to  the  notice  by  publication,  when 
proceedings  are  to  be  had  hereunder  at  a  meeting  of  stock- 
holders, the  secretary  of  the  corporation  shall  also  address 
a  notice  to  each  of  the  stockholders  whose  names  appear 


9  869  CORPORATE  POWBR8.  US 

m 

on  the  company's  books  as  sufflclently  addressed  or  iden- 
tified, at  his  place  of  residence,  if  known,  and  if  not  known, 
then  at  the  place  in  which  the  principal  place  of  business 
of  the  corporation  Is  situate,  which  notice  shall  be  so 
mailed  to  such  stockholders  at  least  thirty  days  before  the 
day  appointed  for  such  meeting. 

• 

Fifth — ^In  lieu  of  such  call  for  meeting  of  stockholders 
and  of  such  notice  and  publication  of  the  same  and  of  a 
stockholders'  meeting  held  in  pursuance  thereof  and  of 
said  vote  thereat  representing  at  least  two  thirds  of  the 
subscribed  capital  stock,  any  corporation  may  diminish  its 
capital  stock  and  also  originally  create  its  bonded  indebted- 
ness by  a  resolution  adopted  by  the  unanimous  vote  of  its 
board  of  directors  or  trustees  at  a  regular  meeting  or  at  a 
special  meeting  called  for  that  purpose  and  approved  by 
the  written  assent  or  assents  of  the  stockholders  holding 
two  thirds  of  the  subscribed  or  issued  capital  stock,  which 
assent  or  assents  must  be  filed  with  the  secretary  of  the 
corporation;  but  the  secretary  of  the  corporation  must  ad- 
dress by  mail,  postage  fully  prepaid,  a  copy  of  such  resolu- 
tion to  each  of  the  stockholders  whose  names  appear  upon 
the  company's  books  as  sufficiently  addressed  or  identified, 
at  his  place  of  residence,  if  known,  and  if  not  known,  then 
at  the  place  in  which  the  principal  place  of  business  of  the 
corporation  is  situate,  which  notice  shall  be  so  mailed  to 
such  stockholders  at  least  thirty  days  before  the  certificate 
hereinafter  provided  is  made  and  signed  or  file  [d]  as  here- 
inafter provid'id,  and  within  that  time  any  stockholder  may 
file  with  such  secretary  his  dissent  in  writing;  but  it  is 
further  provided  that  if  at  any  time  within  said  thirty  days 
such  written  assent  or  assents  of  the  stockholders  holding 
all  of  the  subscribed  or  issued  capital  stock  be  so  filed 
with  said  secretary,  then  and  at  once  and  without  further 
delay  the  certificate  hereinafter  provided  for  may  be  so 
made,  signed  and  filed  as  hereinafter  provided  and  with 
the  same  effect,  but  such  capital  stock  cannot  be  dimin- 
ished to  an  amount  less  than  the  indebtedness  of  the 
corporation,  and  no  increase  of  capital  stock  or  bonded 
indebtedness  can  be  made,  except  at  a  meeting  of  stock- 
holders as  in  this  section  provided. 

Sixth — Any  two  or  more  corporations  may  by  a  separate 
compliance  by  each  corporation  with  the  provisions  of  this 
section  applicable  in  the  premises  in  respect  to  creating  or 
increasing  bonded  indebtedness,  create  or  increase  a  con- 
solidated bonded  Indebtedness  of  such  corporations,  to  be 
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binding  Jointly  and  severally  on  such  corporations,  and 
wliich  may  be  secured  by  a  consolidated  mortgage  or  deed 
of  trust  executed  by  all  such  corporations,  mortgaging  or 
conveying  in  trust  all  or  any  of  the  properties  of  all  sucn 
corporations,  acquired  or  to  be  acquired. 

Seventh-rUpon  such  increase  or  diminution  of  the  capital 
stock  or  creation  or  increase  of  the  bonded  indebtedness 
being  made  in  accordance  with  the  provisions  of  this  sec- 
tion there  shall  be  made,  if  proceedings  are  had  under 
subdivisions  first,  second,  third  and  fourth  above,  a  certifi- 
cate under  the  corporate  seal  and  signed  by  the  president 
and  secretary  of  the  corporation  or  of  each  corporation 
acting  in  the  premises  and  a  majority  of  the  directors  or 
trustee  of  such  corporation,  or  each  corporation  so  acting, 
showing  a  compliance  by  such  corporation,  or  e^ch  cor- 
poration so  acting,  with  the  requirements  of  said  last 
named  subdivisions  and  the  amount  to  which  the  capital 
stock  has  been  increased  or  diminished  or  the  amount  of 
the  bonded  indebtedness  created,  or  to  which  the  bonded 
indebtedness  may  have  been  increased,  and  the  amount  of 
stock  represented  at  the  meeting  and  the  total  vote  in  the 
afiSrmative  by  which  the  same  was  accomplished  and  tne 
total  vote  in  the  negative;  or.  If  such  proceedings  be  had 
and  take  under  subdivision  fifth  of  this  section  as  to 
diminution  of  capital  stock  or  original  creation  of  bonded 
Indebtedness  a  like  certificate  shall  be  made  and  sealed 
and  signed,  as  aforesaid,  showing  a  compliance  by  such 
corporation,  and  by  each  corporation  acting  In  the  premises, 
with  the  requirements  of  said  subdivision  fifth,  and  the 
amount  to  which  the  capital  stock  has  been  diminished  or 
the  amount  of  bonded  indebtedness  so  originally  created, 
and  the  total  amount  of  the  stock  represented  by  the  said 
written  assent  or  assents  so  filed  with  the  secretary  and 
the  total  amount  of  stock  represented  by  the  said  written 
dissent  or  dissents  so  filed.  In  case  of  a  consolidated 
bonded  indebtedness  each  corporation  which  is  a  party 
thereto  shall  cause  to  be  made  and  sealed  and  signed  and 
verified  and  filed,  as  in  this  section  provided,  a  separate 
certificate. 

Eighth — In  all  cases  the  certificate  shall  state  the  total 
number  of  subscribed  or  issued  shares  of  the  capital  stock 
of  the  corporation,  or  of  each  corporation  respectively 
acting  in  the  premises,  and  shall  be  verified  by  the  oath 
of  the  said  president  and  secretary,  or  of  the  said  respec- 
tive presidents  and  secretaries.^  Such  consolidated  bonded 

Civil    Code— 8 


S  360  CORPORATE  POWERS.  U4 

Indebtedness  may  be  created  or  increased  to  an  amount 
equal  to  the  par  or  face  value  of  the  aggregate  amount  ot 
the  subscribed  or  issued  capital  stocks  of  said  two  or  more 
corporations,  but  shall  not  exceed  such  aggregate  amount. 
In  each  and  every  case  the  certificate  must  be  filed  in  the 
office  of  the  clerk  in  the  county  or  city  and  county  wl^ere 
the  original  articles  of  incorporation  of  the  corporation  or 
corporations  acting  hereunder  are  filed  and  a  certified  copy 
thereof,  certified  by  such  clerk,  shall  be  filed  in  the  office 
of  the  secretary  of  state:  and  thereupon  the  capital  stock 
shall  be  so  increased  or  diminished,  or  the  bonded  indebted- 
ness or  consolidated  bonded  indebtedness  shall  be  created 
or  increased  accordingly,  and  such  certificate  or  certificates 
so  filed  shall  be,  when  said  certified  copy  or  copies  are  so 
filed,  conclusive  proof  of  such  increase  or  diminution  of 
capital  stock  or  such  creation  or  increase  of  bonded  or 
consolidated  bonded  indebtedness  and  the  validity  of  each 
thereof.  When  the  by-laws  of  a  corporation  prescribe  the 
paper  in  which  notices  of  meetings  of  directors  or  trustees 
or  stockholders  are  to  be  published  the  notices  of  publica- 
tion herein  provided  for  shall  be  published  in  such  paper, 
unless  publication  thereof  shall  have  ceased.  En.  March 
21,  1872.  Am'd.  1873-4,  207;  1883,  31;  1885,  141;  188d,  364; 
1893,  191;   1903,  347. 

Cal.  Rep.  Cit  56,  651;  56,  653;  65,  617;  96,  161;  103,  630; 
109,  594;  109,  597;  109.  600;  112,  213;  116,  424;  125, 
454;    135,   583;    147,  582. 

t  360.  Corporations  may  acquire  real  property,  and  how 
much.  No  corporation  shall  acquire  or  hold  any  more  real 
property  than  may  be  reasonably  necessary  for  the  transac- 
tion of  its  business,  or  the^constructlon  of  Its  works,  except 
as  otherwise  speclaly  provided.  A  corporation  may  acquire 
real  property,  as  provided  in  title  seven,  part  three,  of  the 
Code  of  Civil  Procedure,  when  needed  for  any  of  the  uses 
and  purposes  mentioned  in  said  title.  By  a  unanimous 
vote  of  all  the  directors  at  any  regular  meeting,  any  cor- 
poration existing,  or  hereafter  to  be  formed  under  the  laws 
of  this  state,  may  acquire  and  hold  the  land  and  building 
on  and  in  which  its  business  is  carried  on,<ind  may  im- 
prove the  same  to  any  extent  required  for  the  convenient 
transaction  of  its  business.  En.  March  21,  1872.  Am'd. 
1873-4,  208;  1905.  774. 

Section  363,  approved  March  6,  1899.  Is  a^ded  to  section  860,  to  the  end 
that  there  shall  not,  as  now,  be  two  sections  numbenid  36S.-*Cod« 
Commissioner's  Note.  • 
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Cal.  Rep.  Git    144,  594. 

Power  of  insurance  corporations  to  acquire  land:  See 
post,  sec.  415. 

Power  of  railroad  corporation  to  acquire  land:  See 
post,  sec.  465. 

S  361.    Consolidation  of  mining  corporations  owning  ad- 
Joining  ciaims.    En.   Stats.   1875-6,  75.    Rep.   1905,   775. 
Cal.  Rep.  Cit    147,  666. 

Repealed,  and  the  matter  therein  added  to  section  687a.~Code  Commls- 
Bicner's   Note. 

§  361a.  Transfer  of  franchise  not  valid  without  consent 
of  stoclchoiders.  No  sale,  lease,  assignment,  transfer  or 
conveyance  of  the  business,  franchise  and  property,  as  a 
whole,  of  any  corporation  now  existing,  or  hereafter  to  be 
formed  in  this  state,  shall  be  valid  without  the  consent  of 
stockholders  thereof,  holding  of  record  at  least  two  thirds 
of  the  issued  capital  stock  of  such  corporation;  such  con- 
sent to  be  either  expressed  in  writing,  executed  and  ac- 
iuiowledged  by  such  stockholders,  and  attached  to  such 
sale,  lease,  assignment,  transfer  or  conveyance,  or  by  vote 
at  a  stockholders'  meeting  of  such  corporation  called  for 
that  purpose,  but  -with  such  assent,  so  expressed,  such 
sale,  lease,  assignment,  transfer  or  conveyance  shall  be 
valid;  provided,  however,  that  nothing  herein  contained 
shall  be  construed  to  limit  the  power  of  the  directors  of 
such  corporation  to  make  sales,  leases,  assignments, 
transfers  or  conveyances  of  corporate  property  other  than 
those  hereinabove  set  forth.    En.  Stats.  1903,  396. 

§  362.  Amendment  of  articles  or  certificate  of  incorpora- 
tion. Any  corporation  may  amend  its  articles  of  incorpora- 
tion by  a  majority  vote  of  its  board  of  directors  or  trus- 
tees, and  by  a  vote  or  written  assent  of  the  stockholders 
representing  at  least  two-thirds  of  the  subscribed  capital 
stock  of  such  corporation,  or  the  written  assent  of  the  ma-- 
jority  of  the  members,  if  there  is  no  capital  stock;  and  a 
copy  of  the  said  articles  of  incorporation,  as  thus  amended 
duly  certified  to  be  correct  by  the  president  and  secretary 
of  the  board  of  directors  or  trustees  of  such  corporation, 
shall  be  filed  in  the  office  where  the  original  articles  of 
incorporation  are  filed,  and  a  certified  copy  thereof,  duly 
certified  by  such  county  clerk,  in  the  office  of  the  secretary 
of  state.  A  copy  of  such  articles  of  incorporation,  so 
amended,  duly  certified  by  the  secretary  of  state,  must  be 
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filed  in  the  office  of  the  county  clerk  of  every   county   in 
which  such  corporation  has  or  holds  property,  except  only 
the  county  in  which  the  original  amended  articles  of  in- 
corporation have  heen  filed.    Any  corporation  which  shall 
amend  its  articles  of  incorporation  and  shall  fail  to  file 
copies  of  its  amended  articles,  as  required  by  the  preced- 
ing sentence,  shall  be  subject  to  the  penalties  and  liabili- 
ties provided  in  section  two  hundred  and  ninety-nine  for 
a  failure  of  corporations  to  file  copies  of  their  articles  of 
incorporation  in  the  offices  of  the  county  clerks  of  the 
counties   in   which   they   shall   purchase,   hold,   or   locate 
property,  and  from  the  time  of  so  filing  such  copy  of  the 
amended     articles     of     incorporation,     such     corporation 
shall  have  the  same  powers,  and  the  stockholders  thereol 
shall  thereafter  be  subject  to   the  same  liabilities  as   ii 
such  amendment  had  been  embraced  in  the  original  articles 
of  incorporation.    Such  original  and  amended  articles  of 
incorporation  shall  together  contain  all  the  matters  and 
things  required  by  the  laws  under  which  the  original  ar^ 
tides  of  incorporation  were  executed  and  filed.    Nothing 
contained  in  this  section  must  be   construed    to    cure   or 
amend  any  defect  existing  in  the  original  articles  of  in- 
corporation heretofore  filed,  in  that  such  articles  did  not 
set  forth  the  matters  required  to  make  the  same  valid  at 
the  time  of  filing.    If  the  assent  of    two    thirds    of    said 
stockholders,  or  of  the  majority  of  members  where  there  is 
no  capital  stock,  to  such  amendment  has  not  been  obtained, 
a  notice  of  the  intention  to  make  such  amendment  must 
first  be  advertised  for  thirty  days  in  some  newspaper  pub- 
lished   In    the  town,  city,  county,  or  city  and  county  in 
which  the  principal  place  of  business  of  the  corporation  Is 
located,    before   the   filing   of   the   proposed    amendment. 
Nothing  in  this  section  shall  be  construeii  to  authorize  any 
corporation    to    increase    or    diminish   its  capital   stock, 
change  its  name,  extend  its  corporate  existence,  or  increase 
or  diminish  the  number  of  its  directors,  without  complying 
with  the  special  provisions  of  this  code  applicable  thereto. 
En.  Stata.  1885,  91.     Am'd.  1893,  131;   1903,  411;   1905,  775. 
Cal.  Rep.  Cit.    99,  396;  124.  115. 

§  363.    Corporations  may  own  their  lots  and  buildings. 
En.  1889,  67.    Rep.  1905.  776. 

There  were  formerly  two  iBectlons  of  Ihia  number,  one  adopted  March 
19,  1889,  and  the  other  adopted  March  B,  1889.  The  former  remains  In 
force;  the  latter  was  repealed,  1905,  776.  See  Code  Commissioner's 
note  under   {   860.  ante. 


m  CORPORATB    POWBRS.  §§  aSS.  S61 

§  363.  Correction  of  erroneous  filing  of  articles  of  In- 
corporation. Wheii  articles  of  Incorporation  have  been 
prepared,  subscribed,  and  executed  in  accordance  witn  the 
provisions  of  sections  two  hundred  and  ninety  and  two 
hundred  and  ninety-two  of  the  Civil  Code,  and  such  ori- 
ginal articles  filed  by  error  or  inadvertence  with  the 
clerk  of  a  county  other  than  that  named  in  the  articles 
of  incorporation  as  the  county  in  which  the  principal  place 
of  business  is  to  be  transacted,  and  the  secretary  of  state 
shall  have  issued  a  certificate  of  incorporation  based  on  a 
certified  copy  of  such  original  articles  of  incorporation, 
any  stockholder  or  director  of  such  corporation  may  peti- 
tion the  superior  court  of  the  county  in  which  said  original 
articles  of  incorporation  were  filed  for  an  order  to  with- 
draw such  original  articles  of  incorporation,  and  file  in 
place  thereof  a  certified  copy  of  the  copy  thereof  on  file  In 
the  office  of  the  secretary  of  state.  Such  petition  must  be 
verified,  &nd  must  state  clearly  the  facts,  showing  that  such 
articles  of  incorporation  were  filed  by  inaavertence  and 
mistake;  and  notice  of  the  hearing  of  said  petition  must 
be  given  for  at  least  ten  days  before  the  day  of  hearing,  by 
publication  in  a  newspaper  published  in  the  county  where 
such  petition  is  filed.  Upon  the  day  set  for  hearing  the 
petition  the  superior  court  may  grant  an  oraer  allowing 
such  original  articles  of  incorporation  to  be  withdrawn, 
and  a  certified  copy  of  the  copy  in  the  office  of  the  secre- 
tary of  state  in  the  place  thereof  filed;  and  the  original  ar- 
ticles of  incorporation  must  be  filed  within  ten  days  there- 
after in  the  county  in  which  the  principal  place  of  business 
IS  to  be  transacted,  as  stated  in  such  articles  of  incorpora- 
tion, and  a  certified  copy  of  the  order  allowing  such  action 
must  be  filed  with  the  certified  copy  in  the  office  of  the 
secretary  of  state,  after  which  said  corporation  shall  be 
entitled  to  all  rights  and  privileges  of  a  private  corpora- 
tion, and  the  title  to  any  property  it  may  have  previously 
acquired  shall  not  be  affected  by  reason  of  the  failure  to 
file  the  original  articles  of  incorporation  in  the  first  in- 
stance.   En.  Stats.  1889,  332.^ 

§  364.  Corporations  may  transfer  foreign  concessions. 
Any  corporation  of  this  state  owning  grants,  concessions, 
francnises,  and  properties,  or  any  thereof,  in  any  foreign 
country,  may  sell  and  convey  the  same  to  the  government 
of  such  foreign  country,  or  to  any  person  or  persons,  or 
any  corporation  or  corporations,  or  association,  or  associa- 
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tions,  created  by  or  existing  under  the  laws  of  this  or  any 
other  state  of  the  United  States^  or  any  foreign  govem- 
ment;  provided,  however,  that  the  powers  hereby  granted 
shall  only  be  exercised  by  a  majority  of  the  entire  board 
of  directors  of  such  corporation  of  this  state  with  the  con- 
currence in  writing  of  the  holders  of  two>thirds  in  amount 
of  the  capital  stock  thereof.    En.  Stats.  1899,  95. 


C.  C^  1906»  new. 

§  S66.  Whenever  it  shall  appear  that  the  mixmtef,  ree- 
ords,  seal,  assessment-book,  stock  journal,  stock  ledger, 
eertificate  book,  certificate  of  stock  or  bonds  or  other  papers 
or  records  of  any  corporation,  municipal,  quasi  or  otherwise, 
in  this  state,  shall  have  been  or  shall  hereafter  be  lost 
or  destroyed  by  conflagration  or  other  public  calamity, 
such  corporation,  by  a  vote  of  its  board  of  directors,  or  any 
stockholder  or  bondholder  of  such  corporation,  may  petition 
the  superior  court  of  the  county,  or  city  and  county,  in 
which  the  principal  place  of  business  of  such  corporation 
is  located,  to  restore  such  lost,  destroyed,  or  injured  min- 
ntes,  records,  seal,  assessment  book,  stock  journal,  stock 
ledger,  certificate  book,  certificate  of  stock  or  bonds  or 
other  papers  or  records.  Such  petition  shall  state  the  loss, 
destruction  or  injury  to  any  such  records  or  documents  or 
certificates  of  stock  or  bonds,  or  other  papers  or  records, 
or  any  part  or  portion  thereof,  giving  the  cause  of  such 
loss,  injury  or  destruction.  On  the  filing  of  such  petition, 
duly  verified,  said  superior  court  shall  make  an  order,  fix- 
ing a  time  and  place  for  the  hearing  of  the  same^  and 
directing  the  clerk  of  the  court  to  give  notice  of  such  a 
hearing  by  publication  of  a  notice  stating  the  time  and 
place  of  the  hearing  of  said  petition  and  the  purpose 
thereof,  which  time  shall  not  be  less  than  twenty-nve  nor 
more  than  thirty  days  from  the  completion  of  such  publi- 
cation. Notice  of  such  hearing  shall  be  given  by  puolica- 
tion  in  some  newspaper  of  general  circulation,  printed 
and  published  in  such  county,  or  city  and  county,  where 
the  principal  place  of  business  of  said  corporation  is  lo- 
cated, and  if  there  be  no  such  newspaper  published  in 
said  county,  or  city  and  county,  then  in  some  adjoining 
county,  to  be  designated  by  the  court  or  judge  thereoi, 
which  publication  shidl  be  daily  (except  Sundays)  for  a 
period  of  at  least  three  successive  weeks.  In  case  there 
i  is  no  daily  newspaper  published  in  either  of  said  counties 

!  then  such  notice  shall  be  published  once    a  week  for  three 

>  successive  weeks  in  a  weekly  newspaper^  published  in   such 

county.  A  copy  of  said  notice  shall  idso  be  personally 
served  upon  all  persons  affected  thereby  residing  in  the 
State  of  California,  whose  place  of  residence  or  place  of 
business  is  known  to  the  corporation  or  any  of  its  oflicers, 
if  such  person  can  be  found  within  the  state,  which  ser- 
vice may  be  made  at  any  time  during  said  period  of  pub- 
lication. If  the  place  of  business  or  place  of  residence  of 
any  persons  affected  by  said  petition  or  proceeding  is  un- 


known  to  the  corporation  or  any  of  ita  officers,  within 
forty-eight  hours  after  the  filing  of  said  petition,  a  copy 
of  said  notice  shall  be  mailed  to  each  of  the  persons  affected 
by  said  petition  or  proceeding  whose  place  of  residence 
or  place  of  business  is  unknown  to  said  corporation  or  any 
of  its  officers,  addressed  to  them,  postage  prepaid,  at  the 
county  seat  of  the  county,  or  county  and  city,  where  the 
.place  of  business  of  said  corporation  is  located.  In  addi- 
tion to  the  notice  by  publication,  the  petitioner  shall  ad- 
dress a  copy  of  said  notice  to  each  of  the  stockholders 
of  said  corporation,  and  also  to  each  of  the  persons  af- 
fected by  said  petition,  whose  names  and  places  of  resi- 
dence or  business  are  known  to  the  corporation  or  any  of  its 
officers,  at  his  place  of  business  or  residence,  postage  pre- 
paid, which  notice  shall  be  mailed  to  such  stockholders  or 
persons  within  forty-eight  hours  after  the  filing  of  said 
petition.  The .  court  before  proceeding  to  hear  the  case, 
shall  require  proof  to  be  made  that  notice  has  been  pub- 
lished and  given  as  hereinbefore  required  and  service  of 
such  notice  personally  if  the  same  has  been  so  served  and 
if  the  same  has  not  been  so  served,  an  affidavit  of  the  pe- 
titioner stating  the  reasons  why  such  personal  service  has 
not  been  made,  shall  also  be  then  filed.  Upon  the  com- 
pletion of  said  publication,  said  court  shall  have  jurisdic- 
tion to  inquire  into  and  determine  the  loss,  injury  or  de- 
struction of  such  minutes,  records,  seal,  assessment-book, 
stock  journal,  stock  ledger,  certificate  book,  certificates  of 
stock  or  bonds,  or  other  papers  and  documents,  and  to 
fix  and  determine  by  its  judgment  or  decree,  the  owner- 
ship of  said  certificates  of  stock  or  bonds  and  the  persona 
entitled  thereto,  and  to  direct  such  corporation  to  restore 
its  records,  seal,  assessment-book,  stock  journal,  stock  ledger, 
certificate  book,  certificates  of  stock  or  bonds  or  any  other 
paper  or  record  so  lost,  injured  or  destroyed,  and  to  issue 
new  bonds  or  certificates  of  stock  or  other  paper  or  docu- 
ment to  any  person  or  persons  to  whom  the  same  may 
belong  or  who  may  be  entitled  thereto,  as  determined  by 
the  judgment  of  the  court.  Any  stock,  bond  or  other 
paper,  the  ownership  of  which  can  not  be  determined,  shall 
be  found  by  the  court,  by  its  judgment,  to  belong  to  un- 
known owners,  and  in  all  proceedings  of  such  corporation, 
including  proceedings  for  assessment  of  stock,  and  the 
collection  of  such  assessment,  and  the  payment  of  divi- 
dends, and  notice  of  sale  and  sale  for  delinquent  assess- 
ments, said  stock  or  dividends  shall  be  so  designated  as 
belonging  to  unknown  owners,  without  giving  the  name  of 
the  owner  thereof,  or  the  number  of  the  certificate  or  series 
or  issue.     [In  effect  June  18,  1906.] 
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ARTICIM  II. 

RECORDS. 

i  377.    Record*— of  what,  and  how  kept. 

9  378.    Other  records  to  be  kept  by  corporations  for  profit,  and  others. 

9  377.  Records— of  what,  and  bow  kept.  All  oorpora- 
tions  for  profit  are  required  to  keep  a  record  of  all  their 
business  transactions;  a  journal  of  all  meetings  of  their 
directors,  members  or  stockholders,  with  the  time  and 
place  of  holding  the  same,  whether  regular  or  special,  and 
if  special,  Its  object,  how  authorized,  and  the  notice  thereof 
given.  The  record  must  embrace  every  act  done  or  ordered 
to  be  done;  who  were  present,  and  who  absent;  and,  if 
requested  by  any  director,  member,  or  stockholder,  the 
time  shall  be  noted  when  he  entered  the  meeting  or  ob- 
tained leave  of  absence  therefrom.  On  a  similar  request 
the  ayes  and  noes  must  be  taken  on  any  proposition,  and 
a  record  thereof  made.  On  similar  request,  the  protest  of 
any  director,  member  or  stockholder,  to  any  action  or 
proposed  action,  must  be  entered  in  full— all  such  records 
to  be  open  to  the  inspection  of  any  director,  member,  stock- 
holder, or  creditor  of  the  corporation.    En.  BAarch  21,  1872. 

Cal.  Rep.  Cit.  63,  484;  76.  26;  78,  633;  94,  549;  \07,  636; 
135,  625;  146,  223. 

Refusal  to  permit  inspection:  See  Pen.  Code,  sec.  565. 

S  378.  Other  records  to  be  kept  by  corporations  for 
profit,  and  ethers.  In  addition  to  the  records  required  to 
be  kept  by  the  preceding  section,  corporations  for  profit 
must  keep  a  book,  to  be  known  as  the  "Stock  and  Transfer 
Book,"  in  which  must  be  kept  a  record  of  all  stock;  the 
names  of  the  stockholders  or  members,  alphabetically 
arranged;  Installments  paid  or  unpaid;  assessments  levied 
and  paid  or  unpaid;  a  statement  of  every  alienation,  sale, 
or  transfer  of  stock  made,  the  date  thereof,  and  by  and  to 
whom;  and  all  such  other  records  as  the  by-laws  prescribe 
Corporations  for  religious^  and  benevolent  purposes  must 
provide  in  their  by-laws  for  such  records  to  be  kept  as 
may  be  necessary.  Such  stock  and  transfer  book  must  be 
kept  open  to  the  inspection  of  any  stockholder,  member,  or 
creditor.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    101,  148;  107,  453;  107,  636;  146.  223. 

See  acts  concerning  stiitements  by  banks  and  bankers. 
Appendix,  title  Banks  and  Banking. 
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ARTICLE  III. 

EXAMINATION   OP   CORPORATIONS.    ETC. 

§  382.    Elxaminatlon   into  affairs  of   corporation,    how   made   by   officers 

of  state. 
§  383.    Examination  made  by  the  legislature. 
§  884.    Chapter  and  article  may  be  repealed. 

§  382.  Examination  into  affairs  of  corporation,  how 
made  by  officers  of  state.  The  attorney  general  or  district 
attorney,  whenever  and  as  often  as  required  by  the  gov- 
ernor, must  examine  into  the  affairs  and  conditions  of  any 
corporation  in  this  state,  and  report  such  examination,  in 
writing,  together  with  a  detailed  statement  of  facts,  to  the 
governor,  who  must  lay  the  same  before  the  legislature; 
and  for  that  purpose  the  attorney-general  or  district 
attorney  may  administer  all  necessary  oaths  to  the  di- 
rectors and  officers  of  any  corporation,  and  may  examine 
them  on  oath  in  relation  to  the  affairs  and  condition 
thereof,  and  may  examine  the  books,  papers  and  documents 
belonging  to  such  corporation,  or  appertaining  to  its  affairs 
and  condition.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     72,  23;  110,  460. 

Permitting  inspection  of  books:  See  Pen.  Code,  sec.  565. 

§  383.  Examination  made  by  the  legislature.  The  legis- 
lature, or  either  branch  thereof,  may  examine  into  the 
affairs  and  condition  of  any  corporation  in  this  state  at  all 
times;  and,  for  that  purpose,  any  committee  appointed  by 
the  legislature,  or  either  branch  thereof,  may  administer 
all  necessary  oaths  to  the  directors,  officers,  and  stock- 
holders of  such  corporation,  and  may  examine  them  on 
oath  in  relation  to  the  afTalrs  and  condition  thereof:  and 
may  examine  the  safes,  I'ooks,  papers,  and  documents  be- 
longing to  such  corporation,  or  pertaining  to  its  affairs  and 
condition,  and  compel  the  production  of  all  keys,  books, 
papers,  and  documents  by  summary  process,  to  be  issued  on 
application  to  any  court  of  record  or  any  judge  thereof, 
under  such  rules  and  regulations  as  the  court  may  pre- 
scribe.   Bn.  March  21,  1872. 

Permitting  inspection  of  books:  See  Pen.  Code,  sec.  565. 

§  384.  Chapter  and  article  may  be  repealed.  The  legis- 
lature may  at  any  time  amend  or  repeal  this  pan,  or  any 
title,  chapter,  article,  or  section  thereof,  and  dissolve  all 


121  CORPORATE   POWBRS.  B  >M 

corporations  created  thereunder;  but  such  amendment  or 
repeal  does  not,  nor  does  the  dissolution  of  any  such 
corporation,  take  away  or  impair  any  remedy  given  against 
any  such  corporation,  its  stockholders,  or  officers,  for  any 
liability  which  has  been  previously  incurred.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.    145,  480. 

Noie — In  the  constitution  of  California,  in  force  when 
this  code  was  adopted,  was  the  following  section:  "Cor- 
porations may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act  except  for  municipal  purposes. 
All  general  laws  and  special  acts  passed  pursuant  to  this 
section  may  be  altered  from  time  to  time  or  repealed": 
Art.  IV,  sec.  31.  The  constitution  of  1879,  art  XII,  sec. 
1,  preserves  this  section  in  the  following  language:  "Cor- 
porations may  be  formed  under  general  ]aws,  but  shall  not 
be  created  by  special  act.  All  laws  now  in  force  in  this 
state  concerning  corporations,  and  all  laws  that  may  be 
hereafter  passed  pursuant  to  this  section  may  be  altered 
from  time  to  time  or  repealed."  The  code  commissioners 
quote  the  section  from  the  former  constitution  and  say: 
"Section  384  was  inserted  in  this  code  out  of  an  abund* 
ance  of  caution,  and  not  because  it  was  deemed  necessary, 
for  there  can  he  but  little  doubt  that  the  constitutional 
provision  quoted  at  the  head  of  this  note  enters  into  and 
becomes  a  part  of  the  contract,  thereby  reserving  to  the 
legislature  the  right  to  repeal,  impair,  or  alter  any  law 
relative  to  the  *formatioii  of  corporations,  even  though 
the  result  reached  would  be  the  dissolution  of  every  cor- 
poration organized  within  the  state." 
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ARTICLE  IV. 

JUDGMENT  AGAINST  AND  SALE  OV  CORPORATE  PROPERTY. 

§  888.  Franchise  may  be  treated  as  property,  and  sold  under  execution. 

8  389.  Purchaser  to  transact  business  of  corporation. 

8  390.  Purchaser,  may  recover  penalties,   etc 

8  391.  Corporation  to  retain  powers  after  sale. 

8  392.  Redemption. 

8  893.  Sale  where  made. 

§  388.  Franchise  may  be  treated  as  property,  and  sold 
under  execution.  For  the  satisfaction  of  any  judgment 
against  any  person,  company,  or  corporation  having  any 
franchise  other  than  the  franchise  of  being  a  corporation, 
such  franchise,  and  all  the  rights  and  privileges  thereof, 
may  be  levied  upon  and  sold  under  execution,  in  the  same 
manner,  and  with  the  same  effect,  as  any  other  property. 
En.  March  21,  1872.    Am'd.  1873-4.  208;  1897.  16;  1905,  409. 

This  section  as  It  formerly  stood  anplied  onlv  to  corporations  aothoriaed 
to  receive  tolls,  and  was  probably  unconstitutional  as  creating  a  spe- 
cial 19W  whe'-e  n  jreneral  l«w  may  be  made  applicable.  fSee  ICrause 
V.  Durbrow.  19  Cal.  Dec.  98.)  The  smendment  makes  the  section  ap- 
plicable to  all  corporations.— Code  Commissioner's  Note. 

Cal.  Rep.  Clt.     69.  458;  80,  341:  86.  283:  98.  313. 
Seizure  on  execution:   See  Code  Civ.  Proc,  sec.  688. 

S  389.    Purchaser  to   transact    business  of   corporation. 

The  purchaser  at  the  sale  must  receive  a  certificate  of 
purchase  of  the  franchise,  and  be  immedlatelv  let  into 
the  possession  of  all  property  necessary  for  the  exercise  of 
the  powers  and  the  receipt  of  the  proceeds  thereof,  and 
must  thereafter  conduct  the  business  of  such  corporation, 
with  all  its  powers  and  privileges,  and  subject  to  all  Its 
liabilities  until  the  redemption  of  the  same,  as  hereinafter 
provided     En.  March  21,  1872. 

9  390.  Purchaser  may  recover  penalties,  etc.  The  pur- 
chaser or  his  assignee  is  entitled  to  recover  any  penalties 
imposed  by  law  and  recoverable  by  the  corporation  for  an 
Injury  to  the  franchise  or  property  thereof,  or  for  any  dam- 
ages or  other  cause,  occurring  during  the  time  he  holds 
the  same,  and  may  use  the  name  of  the  corporation  for 
the  purpose  of  any  action  necessary  to  recover  the  same. 
A  recovery  for  damages  or  any  penalties  thus  had  is  a  bar 
to  any  subsequent  action  by  or  on  behalf  of  the  corpora- 
tion for  the  same.    "Bn.  March  21.  1872. 

S  891.  Corporation  to  retain  powers  after  sale.  The 
person,  company,  or  corporation  whose  franchise  is  sold. 
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as  in  this  article  provided,  in  all  other  respects  retains 
the  same  powers,  is  bound  to  the  dischai^e  of  the  same 
duties,  and  is  liable  to  the  same  penalties  and  forfeitures, 
as  before  such  sale.    En.  March  21,  1872.    Am'd.  1905,  409. 

The  amendment  makes  the  section  applicable  to  persona  and  companies 
as  well  as  to  corporations.— Code  Commissioner's  Note. 

S  392.  Redemption.  Redemption  from  any  such  sale 
may  be  had  as  provided  in  the  CJode  of  Civil  Procedure  in 
the  case  of  redemptions  from  sales  of  real  estate  on  exe- 
cution.   En.  March  21,  1872.    Am'd.  1905,  409. 

The  amendment  makes  applicable  to  an  execution  sale  of  franchises  the 
law  of  redemption  applicable  to  other  sales  of  real  property. — Code 
Commissioner's  Note. 

Cal.  Rep.  Cit.    132,  535. 

S  893.  Sale  where  made.  The  sale  of  any  franchise  un- 
der execution  must  be  made  in  the  county  In  which  the 
corporation  has  its  principal  place  of  business,  or  in  which 
the  property,  or  some  portion  thereof,  is  situated.  En. 
March  21,  1872.     Am'd.  1873-4,  209;  1905,  409. 

Omits  the  words  "upon  which  the  taxes  are  paid,"  that  having  appar- 
ently no  relevancy  to  the  section. — Code  Commissioner's  Note. 


CHAPTER  IV. 

EXTENSION   AND  DISSOLUTION  OF  CORPORATIONS. 

{  399.  Proceed Ingrs  to  disincorporate. 

I  400.  On  dissolution,   directors  to  be  trustees  for  creditors. 

I  401.  Extension  of  term. 

i  402.  How  corporations   may   continue  their  existence.    (Repealed.) 

S  399.  Proceedings  to  disincorporate.  En.  March  21, 
1872.    Rep.  1905,  563. 

This  section,  which  purports  merely  to  deslgrnate  the  place  in  the  Code 
of  Civil  Procedure  where  the  dissolution  of  corporations  is  provided 
for.  does  not  state  any  rule  of  law  and  constitutes  but  an  Imperfect 
index  to  the  provisions  referred  to.—Code  Commissioner's  Note. 

Cal.  Rep.  Cit.    84,  365;  84,  366;  84,  S67;  108,  436. 

Involuntary  dissolution:  See  Code  Civ.  Proc,  sees.  227, 
802. 

Voluntary  dissolution:  See  Code  Civ.  Proc,  sec.  1227- 
1283. 

Act  providing  for  dissolution  of  savings  hanks,  trust 
companies  and  banks  of  deposit:  See  post,  Appendix,  title 
Banks  and  Banking. 
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§  400.  On  dissolution,  directors  to  bo  trusteos  for  cred- 
itors. Unless  other  persons  are  appointed  by  the  court, 
the  directors  or  managers  of  the  affairs  of  a  corporation 
at  the  time  of  its  dissolution  are  trustees  of  the  creditors 
and  stockholders  or  members  of  the  corporation  dissolyed, 
and  have  full  power  to  settle  the  affairs  of  the  corpora- 
tion.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  84,  358;  84,  365;  84,  366-  84,  367;  84, 
369;  84,  370;  84,  374;  84,  380;  100,  il9;  101,  147; 
101,  148;    101,  149. 

§  401.  Extension  of  term.  Every  corporation  formed 
for  a  period  less  than  fifty  years,  may,  at  any  time  prior 
to  the  expiration  of  the  term  of  its  corporate  existence,  ex- 
tend such  term  to  a  period  not  exceeding  fifty  years  from 
Its  formation.  Such  extension  may  be  made  at  any  meet- 
ing of  the  stockholders  or  members  called  by  the  directors 
expressly  for  considering  the  subject  if  voted  by  stockhold- 
ers representing  two  thirds  of  the  capital  stock;  or  by 
two-thirds  of  the  members;  or  may  be  made  upon  the 
written  assent  of  two  thirds  of  the  mem'bers  or  of  stock- 
holders representing  two  thirds  of  the  capital  stock.  A 
certificate  of  the  proceedings  of  the  meeting  upon  such 
vote,  or  upon  such  assent,  must  be  signed  by  the  chair- 
man and  secretary  of  the  meeting  and  a  majority  of  the 
directors,  and  be  filed  in  the  office  of  the  county  clerk 
where  the  original  articles  of  incorporation  were  filed,  and 
a  certified  copy  thereof  in  the  office  of  the  secretary  of 
state,  and  thereupon  the  term  of  the  corporation  is  ex- 
tended for  the  specified  period.  En.  March  21,  1872. 
Am'd.  1873-4,  209;   1905,  564. 

I'he  design  of  the  amendment  Is  to  require  the  written  aosent  of  atock- 
holvlera  rcpresentlnR  two-thirds  of  the  capital  stock  instead  of  pernait- 
ing  two-thirds  in  number  of  the  stoclcholders  to  act  by  their  written 
consent.  The  change  consists  in  the  substitution  of  the  words  '*two- 
thirds  of  the  members  or  of  stockholders  representing  two-thirds  of 
the  capital  stock"  in  place  of  that  number  of  stockholders  or  mem- 
bers.—Code  Commissioner's  Note. 

Cal.  Rep.  Cit.     109,  582;  122,  339. 

§  402.  How  corporations  may  continue  their  existence. 
(Repealed.)     En.  March  21,  1872.    Rep.  1873-4,  209. 

Cal.  Rep.  Cit.     122,  336;  122,  339. 


tMa  POWER  OF  IXOESULTXJRK.  ((  408,  401 


CHAPTER  V. 
New  chapter  added  March  20,  1905.    Stats.  1905,  410. 

GENERAL   PROVISIONS   AFFECTING    CORPORATIONS. 

S  403.    Title  one  to  apply  to  all  corporatlona,  with  certain  exceptions. 
§  4M.    Power  ot  the  legislature  to  amend  or  repeal  this  part,   or  any 

title,   chapter,   article,   or  section   thereof,   and  to  dissolve  all 

corporations  created  thereiinvler. 

§  403.  Title  one  to  apply  to  all  corporations,  with  certain 
exceptions.  The  proYisions  of  this  title  are  applicable  to 
every  corporation,  unless  such  corporation  is  excepted  from 
its  operation,  or  unless  a  special  provision  is  made  in  rela- 
tion thereto  inconsistent  with  some  provision  in  this  title, 
in  which  case  the  special  provision  prevails.  En.  March 
21,  1872.    Rep.  1905,  410.    En.  Stats.  1905,  410.   . 

The  bill  adds  a  new  chapter  entitled  "General  Provisions  Affecting 
Corporations."  Said  chapter  is  made  up  of  the  old  section  403,  whiofa 
now  stands  in  a  chapter  entitled  "Extension  and  Dissolution  of  Cor- 
porations." and  of  the  matter  now  In  section  384,  which  now  stands  in 
a  chapter  entitled  "Examination  of  Corporations."  The  object  of  the 
rearrangement  Is  the  placing  of  the  sections  under  a  more  appropri- 
ate chapter  heading.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit.    109,  582;   122,  339. 

S  404.  Power  of  legislature  to  amend  or  repeal  this  part, 
or  any  title,  chapter,  article,  or  section  thereof,  and  to  dis- 
solve ail  corporations  created  thereunder.  The  legislature 
may  at  any  time  amend  or  repeal  this  part,  or  any  title, 
chapter,  article,  or  section  thereof,  and  dissolve  all  corpo- 
rations created  thereunder;  but  such  amendment  or  repeal 
does  not,  nor  does  the  dissolution  of  any  such  corporation, 
take  away  or  impair  any  remedy  given  against  any  such 
corporation,  its  stocltholders  or  officers,  for  any  liability 
which  has  been  previously  incurred.    En.  Stats.  1905,  410. 

See  note  to  S  403,  ante. 

Cal.  Rep.  Cit    145.  480. 
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CHAPTER  VI. 
Chapter  added  March  21,  1905.    Stats.  1905,  630. 

FORBIGN  OORPORATION& 

S  406.  Designation  of  person  on  whom  process  maj  be  servwl.  Service 
on  the  secretary  of  state,  when  valid. 

9  406.  Foreign  corporations,  statute  of  limitations  in  Cavor  of.  Proof 
of  con>orate  existence.    Change  of  designation. 

9  407.    Foreign  railway  corporations,  rights  of  In  tLls  stats. 

9  408.  Foreign  corporations  to  file  certified  copies  of  artictos  (tf  Incor- 
poration. 

9  409.  Foreign  corporations,  fees  to  be  paid  by,  on  filing  certified  copies 
of   articles   of    incorporation. 

9  410.  Foreign  corporations,  penalty  for  failure  to  file  certified  ooplM 
of  articles  of  incorporation. 

(  405.  Designation  of  person  on  whom  process  may  be 
served.  Service  on  the  secretary  of  state,  when  valid. 
Erery  corporation  other  than  those  created  by  or  under 
the  laws  of  this  state  must,  within  forty  days  from  the 
time  it  commences  to  do  business  therein,  file  in  the  office 
of  the  secretary  of  state  a  designation  of  some  perton  re- 
siding within  the  state  upon  whom  process  issued  by  au- 
thority of  or  under  any  law  of  this  state  may  be  served. 
A  copy  of  such  designation,  duly  certified  by  the  secretary 
of  state,  is  sufficient  evidence  of  such  appointment.  Such 
process  may  be  served  on  the  person  so  designated,  or,  in 
the  event  that  no  such  person  is  designated,  then  on  the 
secretary  of  state,  and  the  service  is  a  valid  service -on 
such  corporation.    En.  Stats.  1905,  630. 

These  sections  codify  the  statute  of  1889,  page  111,  and  section  1,  stat- 
ute of  1880,  page  21.— Code  Commissioner's  Note. 

The  act  intended  to  be  referred  to  here  by  the  Conunlssioner  is  prob- 
ably that  of  1871-2,  p.  826.  as  amended  1899,   p.  111.— Ed. 

S  406.  Foreign  corporations,  statute  of  limitations  In 
favor  of.  Proof  of  corporate  existence.  Change  of  desig- 
nation. Every  corporation  which  complies  with  the  pro- 
visions of  this  chapter  is  thereafter  entitled  to  the  benefit 
of  the  laws  of  this  state  limiting  the  time  for  the  com- 
mencement of  civil  actions,  but  no  corporation  not  cre- 
ated by  or  under  the  laws  of  this  state  is  entitled  to  the 
benefit  thereof,  nor  can  any  such  corporation  maintain 
or  defend  any  action  or  proceeding  in  any  court  of  this 
state  until  the  corporation  has  complied  with  the  provi- 
sions of  the  preceding  section.  In  any  action  or  proceed- 
ing Instituted  against  any  body  styled  as  a  corporation, 
but  not  created  by  r.or  under  the  laws  of  this  state,  evi- 
•lence  that  such  body  has  acted  as  a  corporation,  or  em- 
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ployed  methods  usually  employed  by  corporations,  must 
be  received  by  the  court  for  the  purpose  of  proving  the 
existence  of  such  corporation,  the  suflaciency  of  such  evi- 
dence to  be  determined  by  the  court  with  like  effect  as  in 
other  cases.  EJvery  corporation  which  has  complied  with 
the  laws  then  in  force,  requiring  it  to  make  and  file  a  des- 
ignation of  the  person  upon  whom  process  against  it  may 
be  served,  need  not  make  or  file  any  further  designation. 
Any  designation  heretofore  or  hereafter  made  may  be  re- 
voked by  the  filing  by  the  corporation  with  the  secretary 
of  state  of  a  writing  stating  such  revocation.  Within 
forty  days  after  the  death  or  removal  from  the  state  of 
any  person  designated  by  the  corporation,  or  after  the 
revocation  of  the  designation,  the  corporation  must  make 
a  new  designation,  or  be  subject  to  the  provisions  and 
penalties  of  this  chapter.    En.  Stats.  1905,  630. 

See  note  to  §  405,  ante. 

S  407.  Foreign  railway  corporations,  rights  of  In  this 
state.  Every  railway  or  other  corporation  organized  for  the 
purpose  of  carrying  freight  or  passengers  under  or  by  vir- 
tue of  the  laws  of  the  United  States,  or  of  any  state  or  ler- 
litory  thereof,  may  build  railroads,  exercise  the  right  of 
eminent  domain,  and  transact  any  other  business  which 
it  might  do  if  it  were  created  and  organized  under  or  by 
virtue  of  the  laws  of  this  state,  and  has  the  same  rights, 
privileges,  and  immunities,  and  Is  subject  to  the  same  laws, 
penalties,  obligations,  and  burdens  as  if  created  or  organ- 
ized under  and  by  virtue  of  the  laws  of  this  state.  Nothing 
contained  in  this  section  shall  be  construed  to  exempt  any 
corporation  from  any  duty  or  liability  imposed  upon  It  by 
any  of  the  provisions  of  this  chapter.  En.  Stats.  1905, 
631. 

See  note  to  §  405,  ante. 

S  408.  Foreign  corporations  to  file  certified  copies  of  ar- 
ticles of  incorporation.  Every  corporation  organized  under 
the  laws  of  another  state,  territory,  or  of  a  foreign  country. 
which  is  DOW  doing  business  in  this  state,  or  is  maintain- 
mg  an  office  herein,  or  which  shall  hereafter  do  business  in 
this  state  or  maintain  an  ofQce  herein,  or  which  shall  enter 
this  state  for  the  purpose  of  doing  business  herein,  must 
file  in  the  office  of  the  secretary  of  state  of  the  State  of 
California  a  certified  copy  of  ite  articles  of  incorporation, 
or  of  Its  charter,  or  of  the  statute  or  statutes,  or  legisla- 
tive, or  executive,  or  governmental  act  or  acta  creating  it, 
in  cases  where  it  has  been  created  by  charter,  or  statute, 
or  legislative,  or  executive,  or  governmental  act,  and  a  cer- 
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tlfied  copy  thereof,  duly  certlflecl  by  the  secretary  of  state 
of  this  state,  in  the  office  of  the  county  clerk  of  the  county 
where  its  principal  place  of  business  is  located,  and  also 
where  such  corporation  owns  property.  En.  Stats.  1905, 
631. 

These  sections  codify   the  statute  of  1901.   page  108.~Cod«  CommlBsion- 
er's  Note. 

§  409.  Foreign  corporations^  fees  to  be  paid  by,  on  filing 
certified  copies  of  articles  of  Incorporation.  For  filing  and 
issuing  a  certified  copy  as  required  in  section  four  hundred 
and  eight  of  this  code,  corporations  formed  under  the  laws 
of  another  state,  or  of  a  territory,  or  of  a  foreign  country, 
must  pay  the  same  fees  as  are  paid  by  corporations  formed 
under  the  laws  of  this  state.    En.  Stats.  1905,  Q31. 

See  note  to  S  408,  ante. 

S  410.  Foreign  corporations,  penalty  for  failure  to  file 
certified  copies  of  articles  of  Incorporation.  Every  corpora- 
tion organized  under  the  laws  of  another  state,  territory, 
or  of  a  foreign  country,  which  shall  neglect  or  fall,  within 
ninety  days  from  the  taking  effect  of  this  section,  to  com- 
ply with  the  conditions  of  sections  four  hundred  and  eight 
and  four  hundred  and  nine  of  this  code,  shall  be  subject  to 
a  fine  of  not  less  than  five* hundred  dollars,  to  be  recovered 
in  any  court  of  competent  jurisdiction;  and  it  is  hereby 
made  the  duty  of  the  secretary  of  state,  as  he  may  be  ad- 
vised that  corporations  are  doing  business  in  contravention 
of  sections  four  hundred  and  eight  and  four  hundred  and 
nine  of  this  code,  to  report  the  fact  to  the  governor,  who 
shall  instruct  the  district  attorney  of  the  county  wherein 
such  corporation  has  its  principal  place  of  business,  or  the 
attorney  genertfl  of  the  state,  or  both,  as  soon  as  practic- 
able, to  institute  proceedings  to  recover  the  fine  provided 
for  in  this  section,  and  the  amount  so  recovered  must  be 
paid  into  the  state  treasury  to  the  credit  of  the  general 
fund  of  the  state;  in  addition  to  which  penalty,  no  foreign 
corporation  which  shall  fail  to  comply  with  sections  four 
hundred  and  eight  and  four  hundred  and  nine  of  this  code 
can  maintain  any  suit  or  action  in  any  of  t^le  courts  of  thi^ 
state  until  it  has  complied  with  said  sections;  provided, 
that  any  such  corporation  which,  prior  to  the  8th  day  of 
March.  1901,  shall  have  complied  with  the  provisions  of  the 
act  entitled  "An  act  to  amend  'An  act  in  relation  to  for- 
eign corporations,'  approved  April  1,  1872,"  approved  March 
17,  1899,  is  exempted  from  the  provisions  of  this  section 
and  the  two  sections  next  preceding.    En.  Stats,  1905,  631 

See  note  to  §  408.  ante. 
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TITLE  II. 

INSURANCE   CORPORATIONS. 

Chapter  I.     General  Provisions,  §§  414-420. 

II.     Fire.  Marine  and  Title  Insurance  Corporations, 

S§  424-432. 
III.    Mutual  Life,   Health,   and   Accident  Insurance 
Corporations,  §§  437-452. 

CHAPTER  I. 

OENERAL    PROVISIONS. 

5  414.  Subscriptions  to  capital  stock  opened,  and  how  collected. 

§  415.  Purchase  and  conveyance  of  real  estate. 

S  41fi.  Policies,   how  Issued  and  by  whom  signed. 

S  417.  Dividends,   of  what  ami   when  declared. 

9  4ia.  Directors  liable  for  loss  on   insurance  in  certain  cases. 

{  419.  Capital   to  be  at  least  two  hundred  thousand  dollars. 

$  420.  Exception,   capital  of  one  hundred  thousand  dollars. 

9  421.  Investment   of   capital. 

S  421.  How  capital   an-d  accumulations  may  be  Invested  by. 

§  414.  Subscriptions  to  capital  stock  opened,  and  how 
collected.  After  the  secretary  of  state  issues  the  certifi- 
cate of  incorporation,  as  provided  In  article  I,  chapter- 1, 
title  I,  of  this  part,  the  directors  named  in  the  articles  of 
incorporation  must  proceed  in  the  manner  specified,  or  In 
their  hy-laws,  or  if  none,  then  In  such  manner  as  they  may 
hy  order  adopt,  to  open  books  of  subscription  to  the  cap- 
ital stock  then  unsubscribed,  and  to  secure  subscriptions 
to  the  full  amount  of  the  fixed  capital;  to  levy  assessments 
and  installments  thereon,  and  to  collect  the  same,  as  in 
chapter  II  of  title  I  provided.    En.  March  21,  1872. 

Insurance  in  general:   See  post,  sees.  2527-2766. 

$  415.  .Purchase  and  conveyance  of  real  estate.  No  in« 
surance  corporation  may  purchase,  hold  or  convey  real 
estate,  except  as  hereinafter  set  forth,  to  wit: 

1.  The  building  in  which  it  has  its  principal  ofllce  antl 
the  land  upon  which  it  stands. 

2.  Also,  such  as  may  be  requisite  for  its  accommodation 
in  the  convenient  transaction  of  its  business. 

3.  Also,  such  as  may  be  conveyed  to  it.  or  to  any  person 
for  it,  by  way  of  mortgage,  or  in  trust  or  otherwise,  to 
secure  or  provide  for  the  payment  of  loans  previously  con- 
tracted or  for  money  due. 
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4.  Also  such  as  may  be  purchased  at  sales  upon  deeds  of 
trust,  or  judgments  obtained  or  made  for  such  loans  or 
debts. 

5.  Also  such  as  may  be  conveyed  to  it  in  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  dealings. 

All  such  real  estate,  mentioned  in  subdivisions  three, 
four  and  five,  so  acquired,  which  is  not  requisite  for  the 
accommodation  of  such  corporation  in  the  transaction  of 
its  business,  must  be  sold  and  disposed  of  within  five  years 
after  such  corporation  acquired  title  to  the  same.  En 
March  21;  1872.     Am'd.  1905.  21. 

§  416.  Policies,  liow  issued  and  by  wliom  signed.  All 
policies  made  by  insurance  corporations  must  be  sub- 
scribed by  the  president  or  vice-president,  or  In  case  of 
the  death,  absence,  or  disability  of  those  officers,  by  any 
two  of  the  directors,  and  countersigned  l»y  the  secretary 
of  the  corporation.  All  such  policies  are  as  binding  and 
obligatory  upon  the  corporation  as  if  executed  over  the 
corporate  seal.    En.  March  21,  1872. 

§  417.  Dividends,  of  what  and  wlien  declared.  The  di- 
rectors of  every  insurance  corporation,  at  such  times  aa 
their  by-laws  provide,  must  make,  declare,  an<l  pay  to  the 
stockholders  dividends  of  so  much  of  the  net  profits  of 
the  corporate  business  and  interest  on  capital  invested 
as  to  them  appears  advisable;  but  the  moneys  received 
and  notes  taken  for  premium  on  risks  which  are  undeter- 
mined and  outstanding  at  the  time  of  making  the  dividend 
must  not  be  treated  as  profits,  nor  divided,  except  as  pro- 
vided in  chapter  II  of  this  title.    En,  March  21,  1872. 

Declaring  divitlends:  See  ante,  sec.  309. 

§  418.  Directors  liable  for  loss  on  insurance  in  certain 
cases.  If  any  insurance  corporation  is  under  liabilities  for 
losses  to  an  amount  equal  to  its  capital  stock,  and  the 
president  or  directors,  after  knowing  the  same,  make  any 
new  or  further  insurance,  the  estates  of  all  who  make 
such  Insurance,  or  assent  thereto,  are  severally  and 
jointly  liable  for  the  amount  of  any  loss  which  takes  place 
under  such  insurance.    En.  March  21,  1872. 

§  419.  Capital  to  be  at  least  two  hundred  thousand  dol. 
lars.  Every  company,  corporation,  or  association  hereafter 
formed  or  organized  under  the  laws  of  this  state  for  the 
transaction  of  business  in  fire,  marine,  inland  navigation, 
or  life  insurance,  must  have  a  subscribed  capital  stock 
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equal  to  at  least  two  hundred  thousand  dollars,  twenty-five 
per  cent  of  which  must  be  paid  in  previous  to  the  Issuance 
of  any  policy,  and  the  residue  within  twelve  months  from 
the  day  of  filing  the  certificate  of  incorporation.  No  per- 
son, corporation,  or  association  organized  or  formed  under 
the  laws  of  any  other  state  or  country,  as  a  stock  company, 
must  transact  any  such  insurance  business  in  this  state, 
unless  such  a  person,  corporation,  or  association  has  a  paid- 
up  capital  stock  equal  to  at  least  two  hundred  thousand 
dollars  In  available  cash  assets,  over  and  above  all  liabili- 
ties for  losses  reported,  expenses,  taxes,  and  reinsurance 
of  all  outstanding  risks,  as  provided  in  section  six  hundred 
and  two  of  the  Political  Code  of  this  state.  Nor  must  any 
person,  corporation,  or  association,  organized  or  formed 
under  the  laws  of  any  other  state  or  country  as  a  mutual 
insurance  company,  transact  any  such  insurance  business 
In  this  state,  unless  such  person,  corporation,  or  associa- 
tion possesses  available  cash  assets  equal  to  at  least  two 
hundred  thousand  dollars,  over  and  above  all  liabilities  for 
losses  reported,  expenses,  taxes,  and  reinsurance  of  all 
outstanding  risks,  as  provided  in  said  section  six  hundred 
and  two  of  the  Political  Code  of  this  state.  En.  March  21, 
1872.  Am'd.  1873-4,  269;  1877-8,  80. 
Cal.  Rep.  Cit.    64,  52. 

■ 

§  420.  Exception,  capital  of  one  hundred  thousand  dol- 
lars. Every  company,  corporation,  or  association,  here- 
after formed  or  organized  under  the  laws  of  this  state  for 
the  transaction  of  business  in  any  kind  of  insurance  not 
enumerated  in  section  four  hundred  and  nineteen  of  the 
Civil  Code  must  have  a  subscribed  capital  stock  equal 
to  at  least  one  hundred  thousand  dollars,  which  must  be 
paid  in  at  the  times  and  In  the  manner  prescribed  for  the 
payment  of  the  capital  stock  of  a  corporation  organized 
under  section  four  hundred  and  nineteen  of  said  Civil  Code. 
No  company,  corporation,  or  association,  formed  or  or- 
ganized under  the  laws  of  any  other  state  or  country  as 
a  stock  company,  must  transact  any  such  insurance  busi- 
ness In- this  state  without  a  paid-up  capital  stock  of  not 
less  than  one  hundred  thousand  dollars  in  available  cash 
assets,  over  and  above  all  liabilities  for  losses  reported, 
expenses,  taxes,  and  reinsurance  of  all  outstanding  risks. 
as  provided  in  section  six  hundred  and  two  of  the  Political 
Code  of  this  state.  Nor  must  any  company,  corporation, 
or  association,  formed  or  organized  under  the  laws  of  any 
other  state  or  country  as  a  mutual  insurance  company, 
transact  any  such  insurance  business  in  this  state  unless 
such  company,  corporation,  or  association,  possesses  avail- 
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able  cash  assets  equal  to  at  least  one  hundred  thousand 
dollars  over  and  above  all  liabilities  for  losses  reported* 
expenses,  taxes,  and  reinsurance  of  all  outstanding  risks, 
as  provided  in  said  section  six  hundred  ana  two  of  the 
Political  Code  of  this  state.    En.  Stats.  1877-8,  80. 

§  421.  investment  of  capital.  Corporations  organized 
subsequent  to  April  first,  eighteen  hundred  and  seventy- 
eight,  under  the  laws  of  this  state  for  the  transaction  ot 
business  in  any  kind  of  insurance,  may  invest  their  capital 
and  accumulations  in  the  following-named  securities: 

1.  In  the  purchase  of,  or  loans  upon  interest-bearing 
bonds  of  the  United  States  government. 

2.  In  the  purchase  of,  or  loans  upon  interest-bearing 
bonds  of  any  of  the  states  of  the  United  States,  not  in 
default  for  interest  on  such  bonds. 

3.  In  the  purchase  of,  or  loans  upon  Interest-bearing 
bonds  of  any  of  the  counties  and  incorporated  cities  and 
towns  of  any  state  or  territory  of  the  United  States  not  In 
default  for  interest  on  such  bonds. 

4.  In  loans  upon  unincumbered  real  property,  which  shall 
be  worth,  at  the  time  of  the  Investment,  at  least,  forty  per 
cent  more  than  the  sum  loaned,  or  upon  merchandise  or 
cereals  in  warehouse,  but  in  no  instance  shall  such  loan  be 
made  in  excess  of  seventy-five  per  cent  of  the  security 
taken. 

5.  Corporations  engaged  in  the  business  of  Insuring  titles 
to  real  estate  may,  after  the  investment  of  one  hundred 
thousand  dollars  in  the  manner  provided  for  In  subdivisions 
one,  two,  three  and  four  of  this  section,  invest  an  amount 
not  exceeding  fifty  per  cent  of  their  subscribed  capital 
stock,  in  the  preparation  or  purchase  of  the  materials  or 
plant  necessary  to  enable  them  to  engage  in  such  business; 
and  such  material  or  plant  shall  be  deemed  an  asset  valued 
at  the  actual  cost  thereof,  in  all  statements  and  proceed- 
ings required  by  law  for  the  ascertainment  and  determina- 
tion of  the  condition  of  such  corporations. 

6.  Corporations  organized  for  and  engaged  Jn  the  business 
of  fire,  life,  health,  accident  and  marine  Insurance,  may, 
after  the  investment  of  two  hundred  thousand  dollars,  and 
corporations  formed  or  organized  for  the  transaction  of 
business  in  any  kind  of  insurance  not  enumerated  in  section 
four  hundred  and  nineteen  of  the  Civil  Code  may.  after  the 
investment  of  one  hundred  thousand  dollars,  in  the  man- 
ner provided  in  subdivisions  one.  two,  three  and  four  of  this 
section,  invest  the  balance  of  their  capital  and  any  accu- 
mulations in  interest-bearing  first  mortgage  bonds  of  any 
corporations  (except  mining  companies),  not  In  default  of 
Interest,  organized  and  carrying  on  business,  under  the  laws 
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Of  any  state  of  the  United  States.  ProYided,  that  a  two- 
thirds  vote  of  all  the  directors  of  such  corporations  shall 
approve  such  Investment.  It  shall  be  the  duty  of  the  offi- 
cers of  such  corporation  to  report  quarterly,  on  the  first 
days  of  January,  April,  July  and  October  of  each  year  to 
the  insurance  commissioner  a  list  of  such  investments  so 
made  by  them,  and  the  insurance  commissioner  may,  it 
such  investments,  or  any  of  them,  seem  injudicious  to  him, 
require  the  sale  of  the  same.  But  no  investment  in  the 
securities  named  in  subdivisions  one,  two,  three  and  six 
of  this  section  must  be  made  in  an  amount  exceeding  the 
market  value  of  such  securities,  at  the  date  of  such  in- 
vestment. 

7.  Life  insurance  companies,  or  corporations,  no  matter 
when  organized,  may  loan  upon  their  own  policies,  provided 
that  the  amount  so  loaned  upon  each  policy  shall  not  ex- 
ceed the  reserve  against  said  policy  at  the  time  said  loan  is 
made;  provided  further,  that  no  policy  loans  whatever  shall 
ever  be  used  as  security  which  may  be  deposited  with  the 
insurance  commissioner  under  section  six  hundred  and 
thirty-four  of  the  Political  Code;  and  provided  further, 
that  whenever  any  such  loan  in  any  amount  is  made  on  a 
policy  registered  with  the  insurance  commissioner  under 
said  section  six  hundred  and  thirty-four  of  the  Political 
Code,  such  registration   shall  be  forthwith   canceled. 

Nothing  in  this  section  contained  shall  be  construed  as  in 
any  wise  affecting  the  provisions  of  section  four  hundred 
and  forty-four  of  this  code.    En.  Stats.  1906,  84. 

Cal.  Rep.  CIt    123,  203. 

This  section  was  adopted  March  3,   1905. 

There  -was  also  another  9  421  adopted  March  21,  1906,  as  follows: 

S  421.  How  capital  and  accumulatipns  may  be  invested 
by.  Corporations  organized  under  the  laws  of  this  state 
for  the  transaction  of  business  in  any  kind  of  insurance, 
may  invest  their  capital  and  accumulations  in  the  following 
named  securities. 

1.  In  the  purchase  of,  or  loans  upon  interest- bearing 
bonds  of  the  United  States  government 

2.  In  the  purchase  of,  or  loans  upon  interest- bearing 
bonds  of  any  of  the  states  of  the  United  States,  not  in  de- 
fault for  interest  on  such  bonds. 

3.  In  the  purchase  of,  or  loans  upon  Interest-bearing 
bonds  of  any  of  the  counties  and  incorporated  cities  and 
towns  of  any  state  or  territory  of  the  United  States  not  in 
default  for  interest  on  such  bonds. 

4.  In  loans  upon  unencumbered  real  property,  which  shall 
be  worth,  at  the  time  of  the  investment,  at  least,  forty  per 

Ctvil    Code-O 
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cent  more  than  the  sum  loaned,  or  upon  merchandise  or 
cereals  In  warehouse,  but  In  no  instance  shall  such  loan  be 
made  in  excess  of  seventy-fiye  per  cent  of  the  security 
taken. 

5.  Ck)rporation8  engaged  In  the  business  of  Insuring  titles 
to  real  estate  may,  after  the  investment  of  one  hundred 
thousand  dollars  in  the  manner  provided  for  in  subdivisions 
one,  two,  three  and  four  of  this  section,  invest  an  amount 
not  exceeding  ^fty  per  cent  of  their  subscribed  capital 
stock,  in  the  preparation  or  purchase  of  the  materlais  or 
plant  necessary  to  enable  them  to  engage  in  such  business; 
and  such  material  or  plant  shall  be  deemed  an  asset  valued 
at  the  actual  cost  thereof,  in  all  statements  and  proceed* 
Ings  required  by  law  for  the  ascertainment  and  determina- 
tion of  the  condition  of  such  corporations. 

6.  Corporations  organized  for  and  engaged  In  the  bust* 
ness  of  fire,  life,  health,  accident  and  marine  insurance, 
may,  after  the  investment  of  two  hundred  thousand  dollars, 
and  corporations  formed  or  organized  for  the  transaction  of 
business  in  any  kind  of  insurance  not  enumerated  in  sec* 
tion  four  hundred  and  nineteen  of  the  Civil  Code  may,  after 
the  investment  of  one  hundred  thousand  dollars,  in  the 
manner  provided  in  subdivision  one,  two,  three  and  four  of 
this  section,  invest  the  balance  of  their  capital  and  any  ac- 
cumulations in  the  purchase  of  or  loans  upon  the  stock  of 
any  corporation  (except  mining  companies)  organized  and 
carrying  on  business  under  the  laws  of  the  State  of  Cali- 
fornia which  have  at  the  time  of  investment  a  market 
value  of  not  less  than  their  paid-in  value,  and  which  are 
rated  as  first-class  securities,  or  in  interest-bearing  first 
mortgage  bonds  of  same  not  in  default  of  interest;  pro- 
vided, that  a  two-thirds  vote  of  all  the  directors  of  such 
corporations  shall  approve  such  investment.  It  shall  be  the 
duty  of  the  officers  of  such  corporation  to  report  quarterly 
during  the  months  of  January,  April,  July  and  October  of 
each  year  to  the  insurance  commissioner  a  list  of  such  in- 
vestments so  made  by  them,  and  the  insurance  commis- 
sioner may,  if  such  investments,  or  any  of  them,  seem  in- 
Judicious  to  him,  require  the  sale  of  the  same.  But  no  in- 
vestment in  the  securities  named  in  subdivisions  one,  two, 
three  and  six  of  this  section  must  be  made  in  an  amount 
exceeding  the  market  value  of  such  securities,  at  the  date 
of  such  investment. 

7.  Life  insurance  corporations  may  loan  upon  their  own 
policies  provided  that  the  amount  so  loaned  upon  each  pol- 
icy shall  not  exceed  the  reserve  against  said  policy  at  the 
time  said  loan  Is  made;  provided  further,  that  no  policy 
loans  whatever  shall  ever  be  used  as  security  which  may 
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be  deposited  with  the  Insurance  commissioner  under  sec- 
tion leJz  hundred  and  thirty-four  of  the  Political  Code;  and 
provided  further,  that  whenever  any  such  loan  In  any 
amount  is  made  on  a  policy  registered  with  the  Insurance 
commissioner  under  said  section  six  hundred  and  thirty- 
four  of  the  Political  Code,  such  registration  shall  be  forth- 
with canceled. 

8.  Nothing  in  this  section  contained  shall  be  construed 
as  in  anywise  affecting  the  provisions  of  section  four  hun- 
dred and  forty-four  of  this  code.    Bn.  1905,  628. 

CHAPTTBR  II. 

FIRE,    MARINE.    AND  TITLE  INSURANCE   CORPORATIONS. 

S  424.    Payment    of    subscrfptlonc.    Capital     to    be    all    paid    in    twelve 

months. 
§  425.    Certificate  of  capital  stock  paid  up  to  be  lUed,  and  irhen. 
I  426.    Property  which  may  be  insured. 
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S  424.  Payment  of  subscriptions.*  Capital  to  be  all  paid 
in  twelve  months.  The  entire  capital  stock  pf  every  fire 
or  marine  insurance  corporation  must  be  paid  up  In  cash 
within  twelve  months  from  the  filing  of  the  articles  of  in- 
corporation, and  no  policy  of  insurance  must  be  Issued  or 
rtek  taken  until  twenty-five  per  cent  of  the  whole  capital 
stock  is  paid  up.    En.  March  21,  1872. 

Fire  insurance:  See  post,  sees.  2752  et  seq. 

Marine  insurance:  See  post,  sees.  2656  et  seq. 

County  fire  insurance  companies,  act  providing  for:  See 
post.  Appendix,  title  Insurance. 


/- 


S  425.  Certificate  of  capital  stock  paid  up  to  be  filed,  and 
when.  The  president  and  a  majority  of  the  directors  must 
within  thirty  dajrs  after  the  payment  of  the  twenty-five  per 
cent  of  the  capital  stock,  and  also  within  thirty  days  after 
the  payment  of  the  last  installment  or  assessment  of  the 
capital  stock  limited  and  fixed,  prepare,  subscribe,  and 
swear  to  a  certificate  setting  forth  the  amount  of  the  fixed 
■capital  and  the  amount  thereof  paid  up  at  the  times  re- 
spectively in  this  section  named,  and  file  the  same  In  the 
ofllce  of  the  county  clerk  of  the  county  where  the  principal 
place  of  business  of  the  corporation  Is  located,  and  a  dupli- 
cate thereof,  similarly  executed,  with  the  insurance  eom- 
mlsBloner.    Bn.  March  21,  1S72. 
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§  426.  Property  which  may  be  Insured.  EiVery  corpora- 
tion formed  for  fire  or  marine  insurance,  or  both,  may 
make  insurance  on  all  insurable  interests  within  the  scope 
of  its  articles  of  incorporation,  and  may  cause  itself  to  be 
reinsured.    En.  March  21,  1872. 

Insurable  interest  defined:  See  post,  sec.  2546. 

§  427.  Funds  may  be  Invested,  how.  En.  March  21, 
1872.  Am'd.  1873-4,  210,  1877-8,  81;  1887,  22;  1899,  66.  Rep. 
1905,  34;  1905,  628. 

Cal.   Rep.   Cit    123,  203. 

See  section  421,  ante. 

§  428.  Limit  of  one  risk.  Fire  and  marine  insurance 
corporations  must  never  take  on  any  one  risk,  whether  it 
is  a  marine  insurance  or  an  insurance  against  fire,  a  sum 
exceeding  one-tenth  part  of  their  capital  actually  paid  in, 
and  intact  at  the  time  of  taking  such  risk,  without  at  once 
reinsuring  the  excess  above  one-tenth.  En.  March  21,  1872. 
Amended  1873-4,  210.    Amended  1905,  570. 

S  429.  Amounts  to  be  reserved  before  making  dividends. 
No  corporation  formed  subsequent  to  April  first,  eighteen 
hundred  and  seventy-eight,  under  the  laws  of  this  state 
and  transacting  fire,  iliarine.  Inland  navigation  insurance 
business,  or  4nsurance  provided  for  by  section  four  hun- 
dred and  twenty  (420)  of  this  code,  except  insurance  of  the 
title  to  real  property,  must  make  any  dividends  except 
from  profits  remaining  on  hand  after  retaining  unim- 
paired: 

1.  The  entire  subscribed  capital  stock. 

2.  All  the  premiums  received  or  receivable  on  outstand- 
ing marine  or  inland  risks,  except  marine  time  risks. 

3.  A  fund  equal  to  one  half  of  the  amount  of  all  pre- 
miums on  all  other  risks  not  terminated  at  the  time  of 
making  such  dividend. 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  In  coarse 
of  settlement,  and  all  liabilities  for  expenses  and  taxes. 
En.  March  21,  1872.    Am*d.  1877-8,  81;  1887,  23. 

Declaring  dividends  generally:  See  ante,  sec.  809.  see 
also  ante,  sec.  417,  as  to  declaring  dividends  by  insurance 
companies  generally. 

§  430.  Reservation  by  companies  with  less  than  $200,000 
capital.  No  fire  or  marine  insurance  corporation,  with  a 
subscribed  capital  of  less  than  two  hundred  thousand  dol- 
lars, must  declare  any  dividends,  except  from  profits  re- 
maining on  hand  after  reserving: 


la  FIRE,    ETC.,    INSURANCE    CORPORATIONS.     {9  «1.  432 

1.  A  sum  necessary  to  form,  with  the  suhscrlhed  capital 
stock,  the  aggregate  sum  of  two  hundred  thousand  dollars; 

2.  All  the  premiums  received  or  receivable  on  outstand- 
ing marine  or  inland  risks,  except  marine  time  risks; 

3.  A  fund  equal  to  one  half  the  amount  of  all  premiums 
on  fire  risks  and  marine  time  risks  not  terminated  at  the 
time  of  making  such  dividend; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course 
of  settlement,  and  all  liabilities  for  expenses  and  taxes. 
En.  March  21,  1872. 

Cal,  Rep.  Cit.    110,  460. 

Act  conferring  power  to  establish  fire  patrol:  See  post. 
Appendix,  title  Fire  Partol. 

§  431.  Amounts  to  be  reserved  by  life  insurance  com- 
panics.    En.  Stats.,  1877-8,  81.    Rep.  1905,  571. 

Section  4J1,  which  dealt  with  the  amounts  to  be  received  by  life  Inaur- 
anre  companleR,  stoi  d  in  a  chapter  entitled  "Fire,  Marine,  and  Title 
Insurance  Corporations.''  It  is  transferred  to  a  more  appropriate 
chapter,   and  numbered  452.— Code  Commissioner's  Note. 

§  432.  Corporations  for  insuring  titles  to  real  estate. 
Corporations  transacting  business  in  insuring  titles  to  real 
estate  shall  annually  set  apart  a  sum  equal  to  twenty-five 
per  cent  of  their  premiums  collected  during  the  year, 
which  sum  shall  be  allowed  to  accumulate  until  a  fund 
shall  have  been  created  amounting  to  ten  per  cent  of  the 
subscribed  capital  stock.  Such  fund  shall  be  maintained 
as  a  further  security  to  policy  holders,  and  shall  be  known 
as  the  surplus  fund;  and  If  at  any  time  such  fund  shall 
be  impaired  by  reason  of  a  loss,  the  amount  by  which  it 
may  be  impaired  shall  be  restored  in  the  manner  herein- 
above provided  for  its  accumulation.  The  reporting  of  a 
loss  shall  be  deemed  an  impairment  of  such  fund  for  the 
purposes  of  this  section.  Such  corporation  must  not  make 
any  dividends  except  from  profits  remaining  on  hand  after 
retaining  unimpaired: 

1.  The  entire  subscribed  capital  stock. 

2.  The  amount  owing  to  the  surplus  fund,  under  the 
provisions  of  this  section. 

3.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course 
of  settlement,  which  shall  be  in  excess  of  the  surplus  fund, 
and  all  liabilities  for  expenses  and  taxes.    Bn.  1887,  28. 
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CHAPTER  III. 

MUTUAL   LIFE,    HEALTH,    AND   ACXJIDENT    INSURANCE    CORPO- 
RATIONS. 

§  437.  Capital  stock.    Guarantee  fund. 

§  438.  Of  what  guarantee  fund  shall  consist. 

§  439.  What  constitutes,  and  -deficiency  in  fixed  capital. 

§  440.  Declaration  of  fixed  capital  to  be  filed. 

I  441.  Guarantee  notes  and   interest,   how  disposed  of. 

§  442.  Insured  to  be  entitled  to  vote,   when. 

§  443.  Number  of  directors  may  be  altered,   how. 

§  444.  Investment  of  capital  stock. 

§  443.  Limitations  to  the  holding  of  stock  and  in  other  particulars  may 

be  provided  for  in   by-laws. 

S  446.  Premiums,   how  payable. 

I  447.  Insurance    corporations    to    furnish    data    to    insurance    commis* 

sioner.    Employment  of  actuary. 

§  448.  No  stamp  required  on  accident  insurance  contract. 

§  449.  Valuation    of   policies,    retaliatory   provisions. 

I  450.  Policy   to  contain  what  provisions. 

I  451.  Fraternal  societies  exempt  from  insurance  laws. 

I  452.  Dividends,   how  made. 

§  437.  Capital  stock.  Guarantee  fund.  Eyery  oor- 
poration  formed  for  the  purpose  of  mutual  insurance  on 
the  lives  or  health  of  persons,  or  against  accidents  to  per- 
sons for  life  or  any  fixed  period  of  time,  or  to  purchase 
and  sell  annuities,  must  have  a  capital  stock  of  not  leas 
than  two  hundred  thousand  dollars.  It  must  not  make  any 
insurance  upon  any  risk  or  transact  any  other  business  as 
a  corporation  until  its  capital  stock  is  fully  paid  up  in  cash, 
nor  until  it  has  also  obtained  a  fund,  to  be  known  as  a 
"guarantee  fund,"  of  not  less  than  two  hundred  and  fifty 
thousand  dollars,  as  is  hereinafter  provided.  If  more  than 
the  requisite  amount  is  subscribed,  the  stock  must  be  dis- 
tributed pro  rata  among  the  subscribers.  Any  subscrip- 
tion may  be  rejected  by  the  board  of  directors  or  the  com- 
mittee thereof,  either  as  to  the  whole  or  any  part  thereof, 
and  must  Be,  so  far  as  rejected,  without  effect,  nothing  in 
this  section  shall  be  deemed  to  contravene  any  of  the  pro^ 
visions  of  section  four  hundred  and  fifty-one.  En.  March 
21,  1872.    Am'd.  1905,  183. 

Cal.  Rep.  Cit.    121,  320;  121,  321;  121,  324. 

Act  relating  to  iife,  health,  accident  and  annuity  or  en- 
dowment Insurance:  See  post.  Appendix,  title  Insurance. 

Incorporation  of  mutual  Insurance  companies:  See  post. 
Appendix,  title  Insurance. 

§  438.    Of  what  guarantee  fund  shall  consist.    The  guar- 
antee fund  mentioned  in  the  preceding  section  must  con- 
of  the  promissory  notes  of  solvent  parties,  approved 
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by  the  board  of  directors  and  by  each  other,  payable  to  the 
corporation  or  its  order,  and  at  such  times  in  such  modes, 
and  in  such  sums,  with  or  without  interest,  and  conform- 
able in  all  other  respects  to  such  requirements  as  the 
board  of  directors  prescribed;  but  the  amount  of  the  notes 
given  by  any  one  person  must  not  exceed  in  the  whole  the 
sum  of  five  thousand  dollars,  exclusive  of  interest.  Such 
notes  must  be  payable  absolutely  and  at  the  option  of  the 
corporation;  they  must  be  negotiable,  and  may  be  indorsed 
and  transferred,  or  converted  into  cash,  or  otherwise  dealt 
with  by  the  corporation,  at  its  discretion,  without  refer- 
ence to  any  contingency  of  losses  or  expenses.  Such  notes, 
or  the  proceeds  thereof,  must  remain  with  the  corporation 
as  a  fund  for  the  better  security  of  persons  dealing  with  it, 
and  constitute  the  assets  of  the  corporation,  liable  for  all 
its  debts,  obligations  and  indebtedness  next  after  its  assets 
from  premiums  and  other  sources,  exclusive  of  capital 
stock,  until  the  net  earnings,  over  and  above  Its  expenses, 
losses,  and  liabilities,  sh^ll  have  accumulated  in  cash,  or 
securities  in  which  the  net  earnings  have  been  invested, 
to  a  sum  which,  with  the  capital  stock,  is  equal  to  the  ag- 
gregate of  the  original  amounts  of  the  guarantee  fund  and 
of  the  capital  stock.    En.  March  21,  1872. 

§  439.  What  constitutes,  and  deficiency  In  fixed  capital. 
The  sum  accumulated  as  provided  in  the  preceding  sec- 
tion, together  with  the  capital  stock,  shall  become  and 
remain  the  fixed  capital  of  the  corporation,  not  subject  to 
division  among  the  stockholders  or  parties  dealing  with 
it,  or  to  be  expended  in  any  manner  otherwise  than  may 
be  required  in  payment  of  the  corporation's  debts  and 
actual  expenses,  until  the  business  of  the  corporation  is 
closed,  its  debts  paid,  and  its  outstanding  policies  ana 
obligations  of  every  kind  canceled  or  provided  for;  and  If 
from  any  cause  a  deficiency  at  any  time  occurs  in  such 
fixed  capital,  no  further  division  of  profits  must  take  place 
until  such  deficiency  has  been  made  up.  En.  March  21, 
1872. 

S  440.  Declaration  of  fixed  capital  to  be  flied.  When- 
ever the  fixed  capital  of  the  corporation  is  obtained  as 
hereinbefore  provided,  the  president  of  the  corporation  and 
its  actuary,  or  its  secretary,  if  there  is  no  actuary,  must 
make  a  declaration  in  writing,  sworn  to  before  some  no- 
tary public,  of  the  amount  of  such  fixed  capital  and  of  the 
particular  kinds  of  property  composing  the  same,  with  the 
nature  and  amount  of  each  kind,  which  must  be  filed  with 
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the  ori^rlnal  articles  of  incorporation,  and  a  copy,  certi- 
fied by  the  county  clerk,  must  be  published  for  at  least 
four  successive  weeks,  in  a  newspaper  published  in  the 
county  where  the  principal  business  of  the  corporation  is 
situated.  Upon  the  filing  of  such  declaration  the  guaran- 
tee fund  is  discharged  of  its  obligations,  and  all  notes  of 
the  fund  remaining  in  the  control  of  the  corporation,  and 
not  affected  by  any  lien  thereon,  or  claim  of  that  nature, 
must  be  surrendered  by  it  to  the  makers  thereof,  respec- 
tively, or  other  parties  entitled  to  receive  the  same.  En. 
March  21,  1872. 

§  441.    Guarantee  notes   and    interest,  how   disposed  of. 

Until  the  guarantee  fund  is  discharged  from  Its  obliga- 
tions, as  provided  in  the  preceding  section,  no  note  must 
be  withdrawn  from  the  fund,  unless  another  note  of  equal 
solvency  is  substituted  therefor,  with  the  approval  of  the 
board  of  directors.  The  corporation  must  allow  a  com- 
mission, not  exceeding  five  per  cent  per  annum,  on  all 
such  guarantee  notes  while  outstanding,  and  also  Interest 
on  all  moneys  paid  on  such  notes  by  the  parties  liable 
thereon,  at  the  rate  of  twelve  per  cent  per  annum,  payable 
half  yearly  until  repaid  by  the  corporation,  unless  the  cur- 
rent rate  of  interest  is  different  from  this  amount,  in  which 
case  the  rate  payable  may,  from  time  to  time,  at  Inter- 
vals of  not  less  than  one  year,  be  increased  or  reduced  by 
the  board  of  directors,  so  as  to  conform  to  the  current 
rate.     En.  March  21,  1872.    Am'd.  1873-4,  210. 

§  442.  Insured  to  be  entitled  to  vote,  when.  After  the 
filing  of  the  declaration  of  the  fixed  capital,  as  In  this  arti- 
cle provided,  the  holders  of  policies  of  life  insurance  for 
the  term  of  life,  on  which  the  premiums  are  not  in  default, 
may  vote  at  the  election  of  directors,  and  have  one  vote 
for  each  one  thousand  dollars  insured  by  their  policies, 
respectively.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     74,  492. 

9  443.  Number  of  directors  may  be  altered,  how.  The 
number  of  directors  specified  in  the  articles  of  incorpora- 
tion may  be  altered  from  time  to  time  during  the  existence 
of  the  corporation  by  resolution,  at  the  annual  meeting  of 
a  majority  of  those  entitled  to  vote  at  the  election  of  di- 
rectors, but  the  number  must  never  be  reduced  below  five. 
En.  March  21.  1872. 

9  444.  Investment  of  capital  stock.  Life,  health  and 
accident  insurance  corporations  may  Invest  their  capital 
stock  as  follows: 
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1.  In  loans  upon  unencumbered  and  improved  real  prop- 
erty within  the  state  of  California,  which  shall  be  worth 
at  the  time  at  the  investment  at  least  forty  per  cent  more 
than  the  sum  loaned. 

2.  In  the  purchase  of  or  loans  upon  interest-bearing 
bonds,  and  other  securities  of  the  United  States  and  of  the 
state  of  California. 

3.  In  the  purchase  of  or  loans  upon  interest4>earing 
bonds  of  any  of  the  other  states  of  the  union,  or  of  any 
county,  or  incorporated  city,  or  city  and  county  in  the 
state  of  California. 

4.  In  the  purchase  of  or  loans  upon  any  stocks  of  corpo- 
rations formed  under  the  laws  of  this  state,  except  of  min- 
ing corporations,  which  shall  have,  at  the  time  of  the  in- 
vestment, a  value,  in  the  city  and  county  of  San  Francisco, 
of  not  less  than  sixty  per  cent  of  their  par  value,  and  shall 
be  rated  as  first-class  securities;  but  no  loans  shall  be 
made  on  any  securities  specified  in  subdivisions  three  and 
four  of  this  section,  in  any  amount  beyond  sixty  per  cent 
of  the  market  value  of  the  securities,  nor  shall  any  loan 
be  made  on  the  stock  of  the  corporation,  or  notes  or  other 
obligations  of  its  corporators.  Bn.  March  21,  1872.  Am'd. 
1873-4,  211. 

§  445.  Limitations  to  the  holding  of  stock  and  in  other 
particulars  may  be  provided  for  In  by-laws.  The  corpora- 
tion, may,  by  its  by-laws,  limit  the  number  of  shares  which 
may  be  held  by  any  one  person,  and  make  such  other 
provisions  for  the  protection  of  the  stockholders  and  the 
better  security  of  those  dealing  with  it  as  to  a  majority 
of  the  stockholders  may  seem  proper,  not  inconsistent 
with  the  provisions  of  this  title  or  part.  En.  March  21, 
1872. 

S  446.  Premiums,  how  payable.  All  premiums  must 
be  payable  wholjiy  in  cash,  or  one-half  or  a  greater  propor- 
tion in  cash,  and  the  remainder  in  promissory  notes  bear- 
ing interest,  as  may  be  provided  for  by  the  by-laws. 
Agreements  and  policies  of  insurance  made  by  the  corpo- 
ration may  be  upon  the  basis  of  full  or  partial  partici- 
pation in  the  profits,  or  without  any  participation  therein, 
as  may  be  provided  by  the  by-laws  and  agreed  between  the 
parties.    En.  March  21,  1872. 

§  447.  Insurance  corporations  to  furnish  data  to  Insur- 
ance commissioner.  Employment  of  actuary.  Every  life 
Insurance  corporation  organized  under  the  laws  of  this 
state  must,  on  or  before  the  first  day  of  February  of  each 
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year»  furnish  tlie  insurance  conunissloner  the  necessary 
data  for  determining  the  valuation  of  all  its  policies  oat* 
standing  on  the  thirty-first  day  of  December  then  next  pre- 
ceding. And  every  life  insurance  company  organized  un- 
der the  laws  of  any  other  state  or  country,  and  doing  busi- 
ness in  this  state,  must,  upon  the  written  requisition  of  the 
commissioner,  furni.^h  him,  at  such  time  as  he  may  desig- 
nate, the  requisite  data  for  determining  the  valuation  of 
all  of  its  policies  then  outstanding;  such  valuations  must 
be  based  upon  the  rate  of  mortality  established  by  the 
American  experience  life  table  and  interest  at  four  and 
one-half  per  cent  per  annum;  provided,  that  from  and  after 
the  thirty-first  day  of  December,  A.  D.  one  thousand  eight 
hundred  and  ninety-one,  such  valuations  must  be  based 
upon  the  rate  of  mortality  established  by  the  combined  ex- 
perience or  actuaries'  table  of  mortality,  with  interest  at 
the  rate  of  four  per  cent  per  annum.  When  the  laws  of 
any  other  state  or  territory  require  of  a  life  insurance  com- 
pany organized  under  the  laws  of  this  state  a  valuation  of 
its  outstanding  policies  by  any  standard  of  valuation  dif- 
ferent from  that  named  in  this  section,  the  insurance  com- 
missioner is  hereby  authorized  to  make  such  valuation  for 
use  in  such  other  state  or  territory,  and  to  issue  his  cer- 
tificate in  accordance  therewith.  For  the  purpose  of  mak- 
ing the  valuations,  the  insurance  commissioner  is  author- 
ized to  employ  a  competent  actuary,  whose  compensation 
for  such  valuations  shall  be  three  cents  for  each  thousand 
dollars  of  insurance,  to  be  paid  by  the  respective  com- 
panies Whose  policies  are  thus  valued.  En,  March  21, 1872. 
Am'd.  18734,  211;    1889,  35. 

§  448.    No  stamp  required  on  accident  insurance  contract. 

En.  March  12.  1872.     Rep.  1905,  571. 

This  section  exempts  accident  Insurance  companies  from  stamp  duties, 
but  as  there  are  no  such  duties  under  the  law  as  It  now  stands  the 
section  is  unnecessary.— Code  Commissioner's  Note. 

S  449.    Valuation     of    policies,     retaliatory     provisions. 

When  the  certificate  of  the  insurance  commissioner  of  this 
state,  of  the  valuation  of  the  policies  of  a  life  insurance 
company,  as  provided  in  section  four  hundred  and  forty- 
seven  of  the  Civil  Code  of  this  state,  issued  to  any  com- 
pany organized  under  the  laws  of  this  state,  saali  not  ae 
accepted  by  the  insurance  authorities  of  any  other  state. 
Id  lieu  of  a  valuation  of  the  same,  by  the  insurance  officer 
o{  such  other  state,  then  every  company  organized  under 
the  laws  of  such  other  state  doing  business  in  tLis  state, 
shall  be  required  to  have  a  separate  valuation  ol  its  poll- 
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cies  made  under  the  authority  of  the  insurance  oommls- 
sioner  of  this  state,  as  provided  in  section  four  hundred 
and  forty-seven  of  the  Civil  Code.    En.  Stats,  1873-4,  270. 

S  450.  Policy  to  contain  what  provisions.  Every  con- 
tract or  policy  of  insurance  hereafter  made  by  any  person 
or  corporation  organized  under  the  laws  of  this  state,  or 
under  those  of  any  other  state  or  country,  with  and  upon 
the  life  of  a  resident  of  this  state,  and  delivered  within 
this  state,  shall  contain,  unless  specifically  contracted  be- 
tween the  insurer  and  the  insured  for  tontine  insurance, 
or  for  other  term  or  paid-up  insurance,  a  stipulation  that 
when,  after  three  full  annual  premiums  shall  have  been 
paid  on  such  policy,  it  shall  cease  or  become  void  solely 
by  the  nonpayment  of  any  premium  when  due,  its  entire 
net  reserve,  by  the  American  experience  mortality,  and 
interest  at  four  and  one-half  per  cent  yearly,  less  any  in- . 
debtedness  to  the  company  on  such  policy,  shall  be  applied 
by  such  company  as  a  single  premium,  at  such  company's 
published  rates  in  force  at  the  date  of  original  policy,  but 
at  the  age  of  the  insured  at  time  of  lapse,  either  to  the 
purchase  of  nonpartlcipatlng  term  Insurance  for  the  full 
amount  insured  by  such  policy,  or  upon  the  written  appli- 
cation by  the  owner  of  such  policy,  and  the  surrender 
thereof  to  such  company  within  three  months  from  such 
nonpayment  of  premium,  to  the  purchase  of  a  nonpartlci- 
patlng paid-up  policy,  payable  at  the  time  the  original  pol* 
icy  would  be  payable  if  continued  in  force;  both  kinds  of 
Insurance  to  be  su4)Ject  to  the  same  conditions,  except  as 
to  payment  of  premiums,  as  those  of  the  crlglnal  policy.  It 
may  be  provided,  however,  in  such  stipulation,  that  no 
part  of  such  term  insurance  shall  be  due  or  payaible,  un- 
less satisfactory  proofs  of  death  be  furnished  to  the  insur- 
ing company  within  one  year  after  death,  and  that  if  death 
shall  occur  within  three  years  after  such  nonpayment  of 
premium,  and  during  such  term  of  Insurance,  there  shall 
be  deducted  from  the  amount  payable  the  sum  of  all  the 
premiums  that  would  have  become  due  on  the  original 
policy  if  it  had  continued  in  force.  If  the  reserve  on  en- 
dowment policies  be  more  than  enough  to  purchase  tem- 
porary Insurance,  as  aforesaid,  to  the  end  of  the  endow- 
ment term,  the  excess  shall  be  applied  to  the  purchase  of 
pure  endowment  insurance,  payable  at  the  end  of  lae  term. 
If  the  insured  be  then  liviog.  If  any  life  Insurance  corpo- 
ration or  company  shall  deliver  to  any  person  In  this  state 
a  policy  of  insurance  upon  the  life  of  any  person  residing 
in  this  state,  not  in  conformity  with  the  provisions  of  this 
section,  the  right  of  such  corporation  or  company  to  trans- 
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act  business  in  this  state  ihsXl  thereupon  and  thereby  cease 
and  terminate,  and  the  insurance  commissioner  dhall  im- 
mediately re  voice  the  certificate  of  such  corporation  or 
company  authorizing  it  to  do  business  in  this  state,  and 
publish  such  revocation,  dally,  for  the  period  of  two  weeks, 
in  two  daily  newspapers,  one  published  in  the  city  of  San 
Francisco  and  the  other  in  the  city  of  Sacramento.  BSn. 
Stats.  1873-4,  271  Am'd.  1877-8.  82;  1880,  91. 
Cal.  Rep.  Cit.  123,  679;  123,  680;  129,  458;129,  459;  129, 
460;  139,  335. 

9  451.  Fraternal  societies  exempt  from  insurance  laws. 
All  associations  or  secret  orders,  and  other  benevolent 
or  fraternal  co-operative  societies,  Incorporated  or  organ- 
ized for  the  purpose  of  mutual  protection  and  relief  of  its 
members,  and  for  the  payment  of  stipulated  sums  of  money 
to  its  members,  or  to  the  family  of  deceased  members, 
and  not  for  profit,  are  declared  not  to  be  insurance  com- 
panies in  the  sense  and  meaning  of  the  Insurance  laws  of 
this  state,  and  are  exempt  from  the  provisions  of  all 
existing  insurance  laws  of  this  state.  En.  Stats.  1878-4, 
271.  Am'd.  1877-8,  82.  Rep.  1880,  92.  En.  Stats.  1886. 
221. 

Cal.  Rep.  Cit.    121,  821;  133,  691. 

S  452.  Dividends,  how  made.  No  corporation  formed 
under  the  laws  of  this  state,  and  transacting  life  insurance 
business,  must  make  any  dividends,  except  from  profits 
remaining  on  hand  after  retaining  unimpaired:    * 

1.  The  entire  capital  stock; 

2.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course 
of  settlement,  and  all  liabilities  for  expenses  and  taxes; 

3.  A  sum  sufficient  to  reinsure  all  outstanding  policies, 
as  ascertained  and  determined  upon  the  basis  of  Uke  Ameri- 
can experience  table  of  mortality,  and  Interest  at  the  rate 
of  four  and  one-half  per  cent  i>er  annum.  En.  Stats.  1877-8, 
83.     Rep.  1880,  92.    En.  1905,  571. 

See  note  to  S  431,  ante. 

CHAPTER  TV. 
New  chapter  added  March  20,  1905.    SUta.  1906,  411. 

MUTUAL   BKNBFIT   AND    LIFE    ABSOCIATIONS. 

S  452a.  Formation  of  the  association. 

S  453.    Ij<'%Tlng  of  assessments.    By-laws   which  may  be  mad«. 

9  452a.  Formation  of  the  association.  Associations  of 
not  exceeding  one  thousand  persons  may  be  formed  for  the 
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purpose  of  paying  to  the  nominee  of  any  member  a  sum. 
npon  the  death  of  the  member,  not  exceeding  three  dollars 
for  each  member  of  the  association.  Such  association  may 
be  formed  by  filing  articles  of  Incorporation  in  the  ofiice 
of  the  clerk  of  the  county  in  which  the  principal  place  of 
business  is  situated  and  a  certified  copy  of  such  articles  of 
incorporation,  duly  certified  by  the  county  clerk,  in  the 
office  of  the  secretary  of  state.  9uch  articles  must  state 
the  name  of  the  corporation,  its  general  purposes,  its  prin- 
cipal place  of  business,  its  term  of  existence,  not  exceeding 
fifty  years,  the  names  and  residences  of  the  directors  se- 
lected or  appointed  to  serve  for  the  first  year,  and  must  be 
signed  and  verified  as  required  by  sections  two  hundred  and 
ninety-two  and  five  hundred  and  ninety-four.  En.  Stats. 
1905.  411. 

The  statute  of  1873-4,  page  743,  as  amenderd  by  the  statutes  of  1880, 
pB.ge  2S.  and  1901.  page  6.  relating  to  mutual  benefit  associations,  is 
codified  in  the  above  section,  and  a  new  chapter,  entitled  "Mutual 
Benefit  and  Life  Associations,"  is  added,  to  consist  of  sections  4&2a 
and  453.— Code   Commissioner's  Note. 

9  453.  Levying  pf  assessments.  By-laws  which  may  be 
made.  Each  association  provided  for  in  this  chapter  may, 
on  the  death  of  a  member,  levy  an  assessment  on  the  sur- 
viving menibers  of  not  exceedin-g  three  dollars  for  each 
member,  an^d  collect  and  pay  the  same  to  the  nominee  of 
Buch  decedent,  and  may  also  provide  for  the  payment  of 
such  annual  payments  by  members  as  may  be  deemed  just, 
but  no  member  must  be  subject  to  any  annual  assessment 
in  excess  of  that  established  when  he  joined  the  associa- 
tion. The  association  may  make  such  by-laws  not  incon- 
sistent with  the  laws  of  the  state  as  may  be  necessary  for 
its  government  and  the  transaction  of  its  business;  may, 
by  its  name,  sue  and  be  sued;  loan  such  funds  as  it  may 
have  on  hand;  and  own  sufllcient  real  estate  for  its  busi- 
ness purposes  and  such  as  it  may  be  necessary  to  purchase 
on  foreclosure  of  its  mortgages.    En.  Stats.  1905,  411. 

See  note  to  S  452a,  ante. 


CHAPTER  V. 
New  chapter  added  March  21,  1905.    Stats.  1905,  571. 

CORPORATIONS  TO  DISCOVER  FIRE  AND  SAVE  PROPERTY  AND 
HUMAN   LIFE   FROM  DESTRUCTION   THEREBY. 

8  463a.  Powers  of  the  coxporation. 

I  4B3b.  Right   of  way  of  corporation   and   Its   officers   when   runnlns   to 

Area. 
I  4S3c  Yearly  meeting  of  corporation,   notice  to  be  slven  thereof,   ami 

proceedings  which  may  be  authorized  thereat. 
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{  463a.  Powers  of  the  corporation.  Any  oorporation  of 
underwriters  heretofore  organized  and  now  existing,  or 
which  may  be  hereafter  organized  under  the  laws  of  this 
state,  for  the  purpose  of  discovering  and  preventing  fires 
and  of  saving  property  and  human  life  from  conflagration, 
and  doing  business  within  any  municipal  corporation  of 
this  state,  has  power,  at  its  own  proper  cost  and  expense, 
to  maintain  a  corps  of  men,  with  proper  officers,  equipped 
with  the  necessary  machinery  and  apparatus  therefor, 
whose  duty  it  is,  so  far  as  practicable,  to  discover  and  pre- 
vent fires  and  save  property  and  human  life  from  conflagra- 
tion; and  for  the  effective  discharge  of  such  duties,  author- 
ity is  hereby  granted  such  corps  to  enter  any  building  on 
fire,  or  in  which  property  is  on  fire,  or  which  such  corps  or 
any  ofiicer  thereof  deems  to  be  immediately  exposed  to  any 
existing  fire,  or  in  danger  of  taking  fire  from  a  burning 
building,  and  to  remove  or  otherwise  save  and  protect  from 
conflagration  or  damage  by  water  any  property,  during  and 
immediately  after  such  fire.  Nothing  in  this  chapter  must 
be  so  construed  as  in  any  degree  to  lessen,  impair,  or  inter- 
fere with  the  powers,  privileges,  duties,  or  authority  of 
the  regular  fire  department  of  such  municipality;  nor  can 
any  act  of  such  corps  justify  any  owner  of  any  building 
or  property  in  abandoning  such  building  or  property.  En. 
Stats.  1905,  571. 

The  statute  of  1873-6,  page  P89,  concerning:  the  powers  of  underwriters, 
as  amended  by  the  statute  of  1S97,  page '223,  la  codified  in  the  sections 
above  named,  a  new  chapter  being  added,  entitled  "Corporations  to 
Discover  Fire,  and  to  Save  Property  and  Human  Ufe  From  Destnic- 
tlon  Thereby,"  to  consist  of  sections  463a,  463b,  and  463c.— Code  Com- 
missioner's Note. 

§  453b.  Right  of  way  of  corporation  and  ita  offfcers  when 
running  to  fires.  Such  corporation,  with  Its  officers  and 
corps,  when  running  to  a  Are  with  its  horses,  yehlcles,  and 
salvage  apparatus,  has  the  same  right  of  way  as  is  or  may 
be  bestowed  by  any  ordinance  of  the  municipality  or  law 
of  this  state  upon  the  regular  fire  department  of  the 
municipality  wherein  such  corporation  is  acting;  but  the 
rights  of  such  fire  department  must  always  be  paramount 
to  the  rights  of  such  corporation.  All  ordinances  now  ex- 
isting or  which  may  hereafter  be  passed  by  the  municipal 
authorities  of  any  city  and  county,  or  of  any  incorporated 
city  or  town  wherein  such  a  corporation  may  carry  on  busi- 
ness, and  all  laws  of  this  state  applicable  to  such  city  and 
county,  or  city  or  town,  for  the  conviction  or  punishment 
of  any  person  or  persons  willfully  or  carelessly  obstructing 
tiie  progress  of  the  apparatus  of  the  fire  department  ot 
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8tLch  city  and  county,  or  city  or  town,  while  going  to  a 
Are,  or  of  any  person  or  persons  willfully  or  carelessly  In- 
Jaring  any  animal  or  property  of  said  fire  department,  are 
equally  applicable  to  any  person  or  persons  willfully  or 
carelessly  obstructing  the  progress  of  the  apparatus  of 
such  corporation  while  going  to  a  fire,  and  to  any  person 
or  persons  who  willfully  or  carelessly  Injures  any  animal 
or  property  of  such  corporation;  and  said  laws  and  or- 
dinances, and  their  penalties,  may  be  enforced  in  the  same 
courts  and  in  the  same  manner,  and  with  equal  force  and 
eftect,  as  in  the  case  of  the  fire  department  En.  Stats. 
1905,  572. 

See  note  to  §  453a,  ante. 

« 

S  453c.  Yearly  meeting  of  corporation,  notice  to  be  given 
thereof,  and  proceedings  which  may  bo  authorized  thereat. 
In  the  month  of  July,  in  every  year,  there  must  be  held  a 
meeting  of  all  corporations  created  for  the  purposes  speci- 
fied in  this  chapter;  of  which  ten  days'  previous  notice 
must  be  inserted  in  at  least  one  dally  newspaper  published 
in  the  municipality,  where  said  corporation  is  organized 
or  established,  at  which  meeting  each  insurance  company, 
corporation,  association,  underwriter,  agent,  person,  or  per- 
sons doing  a  fire  insurance  business  in  said  municipality, 
whether  members  of  said  corporation  or  not,  shall  have  a 
right  to  be  represented,  and  shall  be  entitled  to  one  vote. 
A  majority  of  the  whole  number  so  represented  has  power 
to  decide  upon  the  question  of  sustaining  the  fire  patrol 
organized  by  corporations  heretofore  created,  or  that  may 
be  hereafter  created,  and  fixing  the  maximum  amount  of 
expenses  which  may  be  incurred  therefor  during  the  fiscal 
year  next  to  ensue,  which  amount  must  in  no  case  exceed 
two  per  centum  of  the  aggregate  premiums  returned  as  re- 
ceived, as  provided  in  this  section,  and  the  whole  of  such 
amount,  or  so  much  thereof  as  may  be  necessary,  may  be 
assessed  upon  all  insurance  companies,  corporations,  asso- 
ciations, underwriters,  agents,  person,  or  persons  who  as- 
sume risks  and  accept  premiums  for  fire  insurance  in  said 
municipality,  as  hereinbefore  mentioned,  in  proportion  to 
the  several  amounts  of  premiums  returned,  as  received  by 
each,  as  hereinafter  provided,  and  such  assessment  is  col- 
lectible by  and  in  the  name  of  said  corporation,  in  any 
court  of  law  in  the  State  of  California  having  Jurisdiction, 
in  such  manner  and  at  such  time  or  times  as  said  corpora- 
tion may  determine.  In  order  to  provide  for  the  payment 
of  persons  employed  by  said  corporation,  and  to  maintain 
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suitable  rooms,  and  apparatus  for  saving  life  and  property 
contemplated,  said  corporation  is  empowered  to  require  a 
statement  to  be  furnished,  semi-annually,  by  all  insurance 
companies,  corporations,  associations,  underwriters,  agents, 
or  persons,  of  the  aggregate  amount  of  premiums  received 
for  insuring  property  in  the  municipality  where  said  cor- 
poration is  organized  or  established,  for  and  during  the  six 
months  next  preceding  the  first  day  of  July  and  the  first 
day  of  January  of  each  year,  which  statement  must  be 
sworn  to  by  the  president  or  secretary  of  the  corporation 
or  association,  or  by  the  agent  or  person  so  acting  or  at- 
fecting  such  insurance  in  said  municipality,  and  must  be 
handed  to  the  secretary  of  said  corporation  heretofore 
created  or  hereafter  to  be  created  under  the  provisions  of 
this  chapter  within  ten  days  after  the  first  day  of  July  and 
the  first  day  of  January  of  each  year.  Said  secretary 
must,  within  the  ten  days  aforesaid,  by  written  or  printed 
demand  signed  by  him,  require  from  every  insurance  com- 
pany, corporation,  association,  underwriter,  agent,  or  per- 
son engaged  In  the  business  of  fire  insurance  in  the  munic- 
ipality where  said  corporation  is  organized  or  established, 
the  statement  hereinbefore  provided  for.  Such  demand 
may  be  delivered  personally  at  the  office  of  such  insurance 
company,  corporation,  association,  underwriter,  agent,  or 
person  within  said  municipality,  and  every  officer  if  such 
insurance  company,  corporation,  association,  and  every 
such  underwriter,  agent,  or  person,  who,  for  fifteen  days 
after  said  demand,  neglects  to  render  the  statement  herein 
provided  for,  forfeits  fifty  dollars  for  the  use  of  said  cor- 
poration, and  also  forfeits  for  its  use  twenty-five  dollars  in 
addition  for  every  day  he  so  neglects  after  the  expiration 
of  the  said  fifteen  days,  and  such  additional  penalty  may 
be  computed  and  collected  up  to  the  time  of  the  trial  of  any 
action  brought  for  the  recovery  thereof.  The  penalty 
herein  provided  for  may  be  sued  for  and  collected,  with 
costs,  in  any  court  of  law  within  the  state  of  California 
having  jurisdiction,  by  and  in  the  name  of  said  corpora- 
tion.   En.  Stats.  1905,  572. 

See  note  to  S  453a,  ante. 
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CHAPTER  VI. 
New  chapter  added  March  20,  1905.     Stats.  1905,  418. 

LIFE,    HEALTH.    ACCIDENT,     AND    ANNUITY    OR    ENDOWMENT 
INSURANCE   ON    THE   ASSESSMENT   PULN. 

§  4S3d.    Contracts  which  may  be  ma-de  by.  defined. 

I  4€3e.    Formation   of  corporations;   issuing     of  contracts;   investments. 

I  4:^f.    Pre-existing  corporations,    right  of  to  reincorporate. 

I  453g.    Contracts  of  insurance,   contents  and  effect  of. 

I  453h.    Reserve   and   emergency   fund. 

I  4o3i.  Foreign  corporations,  conditions  precedent  to  doing  business 
in  this  state. 

{  4S3J.     ^limitations  upon  right  to  issue  contracts  of  insurance. 

f  453k.    Exemptions  from  attachment  and  execution. 

I  4531.  Statements  to  be  filed  with  the  insurance  commissioner;  pro- 
ceedings to  be  taken  by  him  thereon. 

9  453m.    Lapsing  of  policies  when  forbidden. 

^  4o3n.    Fees   and   penalties. 

S  453o.    Insurance  commissioner  to  present  bills  for  certain  expenses. 

I  453p.    Exemption  of  fraternal  societies  from  this  chapter. 

§  453d.  Contracts  which  may  be  made  by,  defined. 
Every  contract  whereby  a  benefit  may  accrue  to  a  party  or 
parties  therein  named  upon  the  death  or  physical  disability 
of  a  person  Insured  thereunder,  or  lor  the  payment  of  any 
sums  of  money  dependent  in  any  degree  upon  the  collec- 
tion of  assessments  or  dues  from  persons  holding  similar 
contracts,  is  deemed  a  contract  of  mutual  insurance  upon 
the  assessment  plan.  Such  contracts  must  show  that  the 
liabilities  of  the  insured  thereunder  are  not  limited  to 
fixed  premiums.    En.  Stats.  1905,  418. 

The  above  sections  are  a  codification  of  the  statute  of  1891,  page  126. 
relating  to  life,  health,  accident,  and  annuity  or  endowment  insur- 
ance on  the  aMsessment  plan.  They  are  placed  in  a  new  chapter,  en- 
titled "I^ife.  Health,  Accident  and  Annuity  or  Endowment  Insurance 
on  the  Assessment  Plan."— Code  Commissioner's  Note. 

§  453e.  Formation  of  corporations;  issuing  of  contracts; 
investments.  Corporations  may  be  formed  to  carry  on  the 
business  of  mutual  insurance  upon  the  assessment  plan, 
and  are  subject  only  to  the  provisions  of  this  chapter.  No 
such  corporation  must  issue  contracts  of  Insurance  until  at 
least  two  hundred  persons  have  applied,  In  writing,  for 
membership  or  insurance  therein,  and  have  paid  to  the 
treasurer  of  such  corporation  the  sum  of  five  thousand  dol- 
lars. This  sum  must  be  invested  in  bonds  or  securities, 
approved  by  the  Insurance  commissioner  of  this  state,  or 
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deposited  in  some  bank  in  this  state  where  it  will  earn 
Interest.    Said  bonds  or  securities,  or  evidences  of  such 
deposit,  must  be  placed,  through   the   insurance   commis- 
Bioner  of  this  state,  with  the  state  treasurer,  and  the  prin- 
cipal sum  must  be  held  in  trust  for  the  contract-holders 
of  such  corporation,  with  the  right  in  the  corporation  to 
exchange  said  bonds,  securities,  or  evidence  of  bank  de- 
posit for  others  of  like  value.    Such  corporation  must  also, 
as  a  condition  precedent  to  issuing  any  contracts  of  insur- 
ance, obtain  the  written  certificate  of  the  insurance  com- 
missioner that  it  has  complied  with  the  requirements  of 
this  chapter;  and  that  the  name  of  the  corporation  is  not 
the  same  as  that  of  any  other  corporation  of  this  or  other 
states,  as  indicated  by  the  insurance  department  reports 
in  his  office;  nor  must  the  commissioner  approve  any  name 
or  title  so  closely  resembling  another  as  to  mislead  the  pub- 
lic.   No  corporation  formed  hereunder  has  legal  existence 
after  one  year  from  the  date  of  its  articles,  unless  its  organ- 
ization has  been  completed  and  business  commenced;  nor 
must  any  corporation  or  individual  solicit,  or  cause  to  be 
solicited,  any  business,  until  such  corporation  has  com- 
plied with  the  provisions  of  section  six  hundred  and  thirty- 
three  of  the  Political  Code.    Nothing    contained    in    this 
chapter  shall  be  construed  to  exempt  any  corporation  from 
the  provisions  of  sections  two  hundred  and  ninety-six  and 
two   hundred    and    ninety-nine    of   this    code.    En.  Stats. 
1905,  418. 

See  note  to  §  453d,  ante. 

§  453f.  Pre-existing  corporatlpns,  right  of  to  reincorpor- 
ate. Any  existing  corporation  engaged  in  the  business  of 
life,  health,  accident,  or  endowment  insurance  on  the  as- 
sessment plan  may  reincorporate  under  the  provisions  of 
this  code  and  chapter,  but  is  not  obliged  to  do  so,  and  may, 
without  such  reincorporation,  exercise  the  rights,  powers, 
and  privileges  conferred  by  this  chapter.  En.  Stats.  1906, 
419. 

See  note  to  S  453d,  ante. 

S  453g.  Contracts  of  insurance,  contents  and  effect  of. 
EiTery  contract  of  insurance  issued  by  such  corporation 
must  specify  the  sum  or  sums  to  be  paid  upon  the  happen- 
ing of  the  contingency  insured  against,  and  when  such  pay- 
ments must  be  made.  Unless  the  contract  is  invalidated 
by  fraud  or  by  breach  of  its  conditions,  the  corporation  is 
obligated  to  pay  the  beneficiary  the  amount  or  amounts 
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Bpecifled  in  its  contract  at  the  time  or  times  therein  named, 
zzid  such  indebtedness  is  a  lien  upon  all  the  property  of 
such  corporation,  with  priority  over  all  indebtedness  there- 
after incurred,  except  as  hereinafter  provided  in  case  of 
insolvency.  Failure  to  make  such  payment,  within  thirty 
days  after  notice,  at  the  home  office,  by  mail,  as  provided 
by  law,  of  a  final  Judgment,  unless  waiver  is  made  by  the 
beneficiary,  constitutes  a  forfeiture  of  the  right  to  do  busi- 
ness.   En.  Stats    1906,  419. 

See  note  to  §  453d,  ante. 

§  453h.  Reserve  and  emergency  fund.  Every  domestic 
corporation,  organized  to  do  or  doing  business  of  insur- 
ance on  the  assessment  plan,  must  accumulate  a  reserve  or 
emergency  fund,  which  must,  at  all  times,  be  not  less  than 
the  largest  benefit  contracted  t  >  be  paid  by  it  to  any  one 
person.  Every  corporation  organized  under  the  provisions 
of  this  chapter  must  accumulate  such  fund  within  a  year 
from  the  date  of  its  certificate  of  incorporation.  Such  fund, 
to  the  extent  of  the  largest  amount  contracted  to  be  paid 
by  any  such  corporation  to  any  one  person,  must  be  in- 
vested and  deposited,  as  provided  in  section  four  hundred 
and  fifty-three  e,  with  the  right  in  the  corporation  to  ex- 
change any  such  securities  for  others  of  equal  value.  The 
deposit  required  by  section  four  hundred  and  fifty-three  e 
constitutes  a  part  of  the  reserve  required  by  this  cection,  at 
the  option  of  such  corporation.  When  any  such  corpora- 
tion discontinues  business,  this  fund  must  be  returned  to 
such  corporation,  or  disposed  of  as  may  be  determined  by 
the  superior  court  of  the  county  in  which  is  its  principal 
place  of  business.    En.  Stats.  1905,  419. 

See  note  to  §  453d,  ante. 

§  4531.  Foreign  corporations,  conditions  precedent  to  do- 
ing business  In  this  state.  Corporations  organized  under 
the  laws  of  any  other  state  or  country  to  transact  the  busi- 
ness of  mutual  assessment  insurance  must,  as  a  condition 
precedent  to  transacting  business  in  this  state,  comply  with 
the  provisions  of  sections  four  hundred  and  five  and  four 
hundred  and  eight  of  this  code,  and  deposit  with  the  in- 
surance commissioner  of  this  state  a  certified  copy  of  its 
charter  or  other  instrument  required  by  its  home  au- 
thorities; a  statement  under  oath,  of  its  presider^t  or  se- 
retary,  of  its  business  for  the  preceding  year,  in  such  form 
as  may  be  required  by  the  insurance  commissioner  of  this 
state;   an  appointment  of  a  general  agent,  service  upon 
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whom  binds  the  corporation ;  a  certificate  that  for  the  next 
preceding  twelve  months  it  has  paid  in  full  the  maximum 
amount  named  in  its  contract  of  insurance;  a  certificate 
from  the  proper  officer  of  its  state  or  government  that  like 
corporations  of  this  state  are  legally  entitled  to  do  busi- 
ness in  such  state  or  country;  copies  of  its  contracts  of  In- 
Burance  and  applications,  which  must  show  that  the  lia- 
bilities of  its  members  are  not  limited  to  fixed  premiums; 
and  evidence,  satisfactory  to  the  insurance  commissioner, 
that  the  corporation  has  accumulated  a  fund  equal  to  that 
required  of  like  corporations  in  this  state,  constituting  e 
reserve  or  surplus  fund,  held  in  trust  for  the  benefit  of  its 
contract-holders,  and  so  invested  and  held  as  required  by 
the  laws  of  the  state  or  government  under  which  such 
corporation  was  organized.  The  insurance  commissioner 
must  thereupon  issue  a  license  to  such  corporation  to  do 
business  in  this  state.  This  license  must  be  renewed  annu- 
ally, and  may  be  revoked  whenever  it  is  ascertained  that 
tlie  statements  required  to  be  made  by  this  section  are  not 
true.  Upon  such  revocation,  notice  thereof  must  be  given 
by  the  Insurance  commissioner  by  publication  in  som^ 
newspaper  published  in  the  city  and  county  of  San  Fran- 
cisco, for  two  weeks,  daily,  and  no  new  contracts  must  be 
mar  by  such  company  in  this  state.  When  any  other 
state  or  country  imposes  any  additional  license,  fees,  taxes, 
or  penalties  upon  any  corporation  organized  or  doing  busi- 
ness under  this  chapter,  like  license,  fees,  taxes,  or  pen- 
alties are  imposed  upon  corporations  of  the  same  kind 
and  their  agents  of  such  state  or  country  doing  business 
in  this  state.  En.  Stats.  1905,  419. 
See  note  to  S  453d,  ante. 

§  453J.  Limitations  upon  rlgiit  to  issue  contracts  of  in- 
Bu ranee.  No  corporation  doing  business  under  this  chap- 
ter, except  accident  or  casualty  corporations,  must  issue  a 
contract  of  insurance  upon  the  life  of  any  person  under 
fifteen  nor  over  sixty-one  years  of  age.  Every  such  con- 
tract of  insurance  must  be  founded  upon  written  applica- 
tion therefor,  and,  except  where  the  application  is  for 
health,  accicent,  or  casualty  insurance  only,  or  for  one  hun- 
dred dollars  life  insurance  or  less,  such  application  must 
be  accompanied  by  the  report  of  a  reputable  physician, 
containing  a  detailed  statement  of  his  examination  of  the 
applicant,  showing  the  applicant  to  be  in  good  health,  and 
recommending  the  issuance  of  a  contract  of  insurance. 
Any   solicitor,  agent,  employee,  examining  physician,  or 
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other  person,  making  a  false  or  fraudulent  statement  to 
any  corporation  doing  business  under  this  chapter,  with 
reference  to  any  application  for  insurance,  or  for  the  pur- 
pose of  obtaining  any  money  or  benefit  from  such  corpo- 
ration, is  guilty  of  a  misdemeanor;  and  any  person  who 
makes  a  false  statement  of  any  material  fact  or  thing  in 
a  sworn  statement  as  to  the  ieatL  or  disability  of  a  con- 
tract-holder, in  any  such  corporation  for  the  purpose  of 
procuring  or  aiding  the  heneficiary  or  beneficiaries  or  con- 
tract-holder in  procuring  the  payment  of  a  benefit  named  in 
the  contract,  is  guilty  of  perjury.  En.  Stats.  1905,  420. 
See  note  to  §  453d,  ante. 

§  453k.  Exemptions  from  attachment  and  execution. 
'xAe  money,  benefit,  annuity,  endowment,  charity,  relief,  or 
aid  to  be  paid  as  provided  by  the  contracts  issued  by  any 
corporation  doing  business  under  this  chapter,  is  not  liable 
to  attachment  or  other  process,  nor  to  be  seised,  taken, 
appropriated,  or  applied  by  any  legal  or  equitable  process, 
nor  by  operation  of  law,  to  pay  any  debts  or  liahility  of  the 
contract-holder  or  any  beneficiary  named  thereunder.  Bn. 
Stats.  1905,  421. 

See  note  to  §  453d,  ante. 

§  4531.  Statements  to  be  filed  with  the  Insurance  com- 
missioner; proceedings  to  be  taken  by  him  thereon.  Every 
corporation,  whether  domestic  or  foreign,  doing  the  busi- 
ness of  effecting  insurance  on  the  assessment  plan  must, 
annually,  on  or  before  the  first  day  of  February,  file  with 
the  insurance  commissioner,  in  such  form  as  he  may  pre- 
scribe, a  statement  of  its  affairs  for  the  year  ending  on  the 
preceding  thirty-first  day  of  December.  The  insurance 
commissioner,  in  person  or  by  duly  authorized  deputy,  has 
the  power  of  examination  into  the  affairs  of  any  domestic 
corporation  doing  business  or  claiming  to  do  business  un- 
der this  chapter,  at  any  time,  in  his  discretion,  and  must 
make  such  examination  at  least  once  a  year.  If  he,  after 
an  examination  of  the  affairs  of  a  corporation,  finds  that 
it  is  not  doing  its  business  in  conformity  to  this  chapter, 
or  that  it  is  doing  a  fraudulent  or  unlawful  business,  or 
that  it  is  not  carrying  out  its  terms  of  contract,  or  that  it 
cannot,  within  three  months  from  the  date  of  notice  of  de- 
fault, pay  its  obligations,  he  must  cite  the  president,  sec- 
retary, manager,  or  general  agent  of  the  corporation,  or 
all  of  them,  to  appear  before  him,  stating  the  time  and 
place,  to  show  cause  why  the  authority  of  the  corporation 
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to  do  business  should  not  be  revoked,  and  If  cause  is  not 
shown,  then  he  must  report  the  facts  to  the  attorney  gen- 
eral of  the  state,  who  must  cojamence  proceedings  in  the 
proper  court  to  restrain  the  corporation  from  doing  any 
further  business.  En.  Stats.  1905,  421. 
See  note  to  §  453d,  ante. 

§  453m.  Lapsing  of  policies  when  forbidden.  No  policy 
or  certificate  issued  by  any  corporation  or  association  do- 
ing business  under  the  provisions  of  this  chapter  lapses  for 
the  nonpayment  of  any  assessments,  dues,  or  premiums, 
unless  th3  corporation  or  association  has  first  mailed  to 
the  Insured  under  such  policy  or  certificate,  at  his  or  her 
last  given  postoffice  address,  a  notice  setting  forth  the 
amount  to  be  paid,  and  the  time  the  same  is  due  and  pay- 
able; and  such  notice  must  be  mailed  at  least  fifteen  days 
before  the  assessment  is  due;  provided,  that  such  corpora- 
tions doing  business  under  this  chapter  as  collect  specific 
amounts  at  specific  dates,  as  contained  in  the  contract,  are 
not  compelled  to  send  such  notices;  and  an  affidavit  made 
by  the  officer,  bookkeeper,  or  clerk  of  any  such  corporation 
having  charge  of  the  mailing  of  notices,  setting  forth  the 
facts  as  they  appear  on  the  records  in  the  office  of  the  said 
corporation,  showing  that  such  notice  was  mailed  and  the 
date  of  mailing,  is  conclusve  evidence  of  the  mailing  of 
Buch  notice.    En.  Stats.  1905,  421. 

See  note  to  §  453d,  ante. 

§  453n.  Fees  and  penalties.  The  fees  for  filing  state- 
ments, certificates,  or  other  documents  required  by  this 
chapter,  or  for  any  service  or  act  of  the  insurance  com- 
missioner, and  the  penalties  for  any  violation  of  this  chap- 
ter, must,  except  as  otherwise  provided  here,  be  the  same 
as  provided  in  the  laws  of  this  state  relating  to  life  in- 
surance companies,  and  must  be  disposed  of  as  provided 
by  such  laws.    En.  Stats.  1905,  422. 

See  note  to  §  453d,  ante. 

§  453o.  Insurance  commissioner  to  present  bills  for  cer- 
tain expenses.  For  all  lawful  expenses  under  this  chapter, 
or  by  reason  of  any  of  its  provisions,  in  the  prosecution  of 
any  suit  or  proceeding,  or  otherwise,  for  the  enforcement  of 
the  provisions  of  this  chapter,  the  insurance  commissioner 
must  present  bills,  duly  certified  by  him,  and  accompanied 
with  vouchers,  to  the  state  board  of  examiners,  who  may 
allow  the  same,  and  direct  payment  thereof  to  be  made; 
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anJ  the  state  controller  must  draw  warrants  therefor  on 
the  state  treasurer  for  the  payment  of  the  same  to  the  in- 
surance commissioner,  out  of  the  general  fund,  in  addition 
to  the  ordinary  contingent  expense.  En.  Stats.  1906,  422. 
See  note  to  §  453d,  ante. 

§  453p.  Exemption  of  fraternal  societies  from  this  chap- 
ter. The  provisions  of  this  chapter  do  not  apply  to  secret 
or  fraternal  societies,  lodges,  or  councils,  which  conduct 
their  business  and  secure  membership  on  the  lodge  system 
exclusively,  having  ritualistic  work  and  ceremonies  in  their 
societies,  lodges,  or  councils,  nor  to  any  mutual  or  benefit 
association  organized  or  formed  and  composed  of  members 
of  any  such  society,  lodge,  or  council  exclusively.  Bn. 
Stats.  1905,  422. 

See  note  to  §  453d,  ante. 
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RAILROAD  CORPORATIONS. 

Chapter  I.    OflScers  and  Corporate  Stock,  §S  454-459. 
IL    Enumeration  of  Powers,  §§  465-478. 
III.    Business,  how  Conducted,  §§  479-494. 

CHAPTER  I. 

OFFICERS  AND   CORPORATE  STOCK. 

9  434.  Directors   to   be   elected,    when. 

S  iZo.  Additional  provlalona  in.  assessment  and  transfer  of  stock. 

I  456.  Corporations   may    borrow    money    and   Issue   bonds.    Limitations 

of   amount. 

S  457.  To  provide  a  sinking  fund  tu  pay  bonds. 

I  4oS.  Capital  stock   to  be   fixed. 

I  459.  Certlflcate  of  payment  of  fixed  capital  stock. 

§  454.  Directors  to  be  elected,  when.  Directors  of  rail- 
road corporations  may  be  elected  at  a  meeting  of  the 
stockholders  other  than  the  annual  meeting  as  a  majority 
of  the  fixed  capital  stock  may  determine,  or  as  the  by-laws 
may  provide;  notice  thereof  to  be  given  as  provided  for 
notices  of  meetings  to  adopt  by-laws  in  article  II,  chapter 
r.  title  I,  of  this  part.    En.  March  21.  1872. 

Cal.  Rep.  Cit.     110,  692  ;   132,  678. 

9  455.  Additional  provisions  in  assessment  and  transfer 
of  stock.  No  stock  in  any  railroad  corporation  is  trans- 
ferable until  all  the  previous  calls  or  installments  thereon 
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have  been  fully  paid  in;  nor  is  any  such  transfer  yalid,  ex- 
cept as  between  the  parties  thereto,  unless  at  least  twenty 
per  cent  has  been  paid  thereon  and  certificates  issued 
therefor,  and  the  transfer  approved  by  the  board  of  direc- 
tors.    En.  March  21.  1872. 

§  466.  Corporations  may  borrow  money  and  issue  bonds. 
Limitation  of  amount.  Railroad  corporations  may  borrow, 
on  the  credit  of  the  corporation,  and  under  such  regula- 
tions and  restrictions  as  the  board  of  directors  thereof,  by 
unanimous  concurrence,  may  impose,  Luch  sums  of  money 
au  may  be  necessary  for  constructing  and  completing  their 
railroad,  with  its  equipments,  and  for  the  purchase  of  all 
necessary  rolling  stock  and  all  else  relative  thereto,  and 
may  issue  promissory  notes  therefor,  or  may  issue  and 
dispose  of  bonds  to  raise  moneys  necessary  to  pay  there- 
for, at  a  rate  of  interest  not  exceeding  ten  per  cent  per 
annum;  and  may  also  issue  bonds  or  promissory  notes, 
at  the  same  rate  of  interest  in  payment  of  any  debts  or 
contracts  for  constructing  and  completing  their  road,  with 
its  equipments  and  rolling  stock,  and  all  else  relative 
thereto,  and  for  the  purchase  of  railroads  and  other  prop- 
erty within  the  purpose  of  the  corporation.  The  amount 
of  bonds,  or  promissory  notes,  issued  for  such  purposes 
must  not  exceed  in  all  the  amount  of  their  capital  stock: 
and  to  secure  the  payment  of  such  bonds,  or  notes,  they 
may  mortgage  their  corporate  property  and  franchises,  or 
may  secure  the  payments  of  such  bonds,  or  notes,  by  deed 
of  trust  of  their  corporate  property  and  franchises.  Any 
person  or  corporation  formed  under  the  laws  of  tuis  state, 
or  of  any  other  state  within  the  United  States,  that  the 
directors  of  the  railroad  corporation  may,  by  unanimous 
concurrence,  select,  may  be  trustees  in  such  deed  of  trust. 
En.  March  21,  1872.    Am'd.  1880,  10;  1897,  73;  1899,  57. 

Cal.  Rep.  Cit.     109,  595;    124,  328;    124,  329;    125,  409; 
125,  454. 

Debt  exceeding  available  means,  penalty:  See  Pen.  Code, 
sec.  566. 

§  457.    To  provide  a  sinking  fund  to  pay  bonds.    The 

directors  must  provide  a  sinking  fund,  to  be  specially  ap- 
pied  to  the  redemption  of  such  bonds  on  or  before  their 
maturity,  and  may  also  confer  on  any  holder  of  any  bond 
or  note  so  issued,  for  money  borrowed  or  In  payment  of 
any  debt  or  contract  for  the  construction  and  equipment 
of  such  road,  the  right  to  convert  the  principal  due  or 
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owing  thereon  into  stock  of  su<;h  corporation,  at  any  time 
within  eight  years  from  the  date  of  such  bonds,  under  such 
regulations  as  the  directors  may  adopt.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    125.  454. 

§  468.  Capital  stock  to  be  fixed.  When,  at  any  time 
after  filing  the  articles  of  incorporation,  it  is  ascertained 
that  the  capital  stock  therein  set  out  is  either  more  or 
less  than  actually  required  for  constructing,  equipping,  op- 
erating, and  maintaining 'the  road,  by  a  two-third  vote  of 
the  stockholders  the  capital  stock  must  be  fixed,  and  a  cer- 
tificate thereof,  and  of  the  proceedings  had  to  fix  the  same, 
must  be  made  out  and  filed  in  the  office  of  the  secretary 
of  state     Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    65,  209. 

f  459.  Certificate  of  payment  of  fixed  capital  stock. 
Within  thirty  days  after  the  payment  of  the  last  install- 
ment of  the  fixed  capital  stock  of  any  railroad  corporation 
organised  under  this  title  and  part,  the  president  and  sec- 
retary, and  a  majority  of  the  directors  thereof,  must  make, 
subscribe,  and  file  in  the  office,  of  the  secretary  of  state  a 
certificate  stating  the  amount  of  the  fixed  capital  stock, 
and  that  the  whole  thereof  has  been  paid  in.  The  certifi- 
cate must  be  verified  by  the  affidavit  of  the  president  and 
secretary.    En.  March  21,  1872. 

CHAPTER  II. 

ENUliERATION   OF   POWERS. 

f  4K.    Snumeraiion  of  powers: 

1.  To  Burvey  road. 

2.  May   accept   real   estate. 

3.  May  acquire  real  estate. 

4.  JjtLy  out  road,   bow  wide. 

5.  Where  may  construct  road. 

6.  May  cross  or  connect  roads. 

7.  May  purchase  land,  timber,  stone,  gravel,  etc. 

8.  Carry  persons  and  freight. 

9.  Erect  necessary   buildings. 

10.  Regulate  time  and  freights,  subject  to  legislation. 

11.  Regulate  force  and  speed. 

12.  Purchasing  or  acquiring  franchises  of  other  railroads. 

}  'Kaa.  What  motive  power  may  be  used;  authority  must  be  obtained. 
I  466.    Map  and  profile  to  be  filed. 
I  4C7.    May  change  line  of  road. 
I  468.    Forfeiture  of  franchise. 

{  468.    Construction  must  be  commenced  and  continued,  operation. 
}  46t.    Crossings  and  intersections.    Condemnation. 

f  470.    Not  to  use  streets,  alleys,  or  water  in  cities  or  towns,  except  by 
a  two- third  vote  of  the  city  or  town  authorities. 
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S  471.  Railroads  throizgh  cities  not  to  cbarge  fare  to  and  from  points 
'      therein.    (Repealed.) 

§  472.  When  crossing  railroads  or  highways,  how  other  lands  are  ac- 
quired. 

§  473.  Corporations  may  consolidate.  Publication  of  notice.  Copy  to 
be  filed. 

S  473a.  Right  to  lease  or  use  another  road  In  common. 

S  474.    State  lands  granted  for  use  of  corporations. 

§  473.    Grant  not  to  embrace  town  lots. 

I  476.    Wood,  stone,  and  earth  may  be  taken  from  state  laads. 

{  477.    Lands  to  revert  to  state,  whoi. 

S  478.    Selections  made,   how   proved  and  certified  to. 

• 

S  465.  Enumeration  of  powers.  Every  railroad  oor- 
poratlon  has  power: 

X.  To  survey  road.  To  cause  such  examination  and 
surveys  to  be  made  as  may  be  necessary  to  the  selection 
of  the  most  advantageous  route  for  the  railroad;  and  for 
such  purposes  their  officers,  agents  and  employees  may 
enter  upon  the  lands  or  waters  of  any  person,  subject  to 
liability  for  all  damages  which  they  may  do  thereto; 

2.  May  accept  real  estate.  To  receive,  hold,  take  and 
convey,  by  deed  or  otherwise,  as  a  natural  person,  such 
voluntary  grants  and  donations  of  real  estate  and  other 
property  which  may  be  made  to  it  to  aid  and  encourage 
the  construction,  maintenance  and  accommodation  of  such 
railroad ; 

3.  May  acquire  real  estate.  To  purchase,  or  by  volun- 
tary grants  or  donations  to  receive,  enter,  take  possession 
of,  hold  and  use  all  such  real  estate  and  other  property  as 
may  be  absolutely  necessary  for  the  construction  and  main- 
tenance of  such  railroad,  and  for  all  stations,  depots  and 
other  purposes  necessary  to  successfully  work  and  conduct 
the  business  of  the  road; 

4.  Lay  out  road,  how  wide.  To  lay  out  its  road,  not 
exceeding  nine  rods  wide,  and  to  construct  and  maintain 
the  same,  with  a  single  or  double  track,  and  with  such  ap- 
pendages and  adjuncts  as  may  be  necessary  for  the  con- 
venient use  of  the  same; 

6.  Where  may  construct  road.  To  construct  their  roads 
across,  along  or  upon  any  stream  of  water,  watercourse, 
roadstead,  bay,  navigable  stream,  street,  avenue  or  high- 
way, or  across  any  railway,  canal,  ditch  or  flume  which  the 
route  of  its  road  intersects,  crosses  or  runs  along.  In  such 
manner  as  to  afford  security  for  life  and  property;  but  the 
-corporation  shall  restore  the  stream  or  watercourse,  road. 

eet,  avenue,  highway,  railroad,  canal,  ditch  or  flume  ^u-s 
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intersected  to  its  former  state  of  usefulness  as  near  as  may 
be,  or  so  that  the  railroad  shall  not  unnecessarily  impair 
its  usefulness  or  Injure  its  franchise; 

6.  May  cross  or  connect  roads.  To  cross,  intersect. 
Join,  or  unite  its  railroad  with  any  other  railroad,  either 
before  or  after  construction,  at  any  point  upon  its  route, 
and  upon  the  grounds  of  such  other  railroad  corporation, 
with  the  necessary  turnouts,  sidings  and  switches,  and 
other  conveniences  in  furtherance  of  the  objects  of  its 
connections;  and  erery  corporation  whose  railroad  is,  or 
shall  be  hereafter  intersected  by  any  new  railroad,  shall 
unite  with  the  owners  of  such  new  railroad  in  forming  such 
intersections  and  connections,  and  grant  facilities  therefor; 
and  if  the  two  corporations  cannot  agree  upon  the  amoun; 
of  compensation  to  be  made  thereof,  or  the  points  or  the 
manner  of  such  crossings,  intersections  and  connections, 
the  same  shall  be  ascertained  and  determined  as  is  pro- 
vided in  title  VII,  part  III,  Code  of  Civil  Procedure  (sees. 
1237-1263) ; 

7.  May  purchase  land,  timber,  stone,  gravel,  etc.  To 
purchase  lands,  timber,  stone,  gravel  or  other  materials 
to  be  used  in  the  construction  and  maintenance  of  its 
road,  and  all  necessary  appendages  and  adjuncts,  or 
acquire  them  in  the  manner  provided  in  title  VII,  part  III* 
Code  of  Civil  Procedure,  for  the  condemnation  of  lands; 
and  to  change  the  line  of  its  road,  in  whole  or  in  part 
whenever  a  mfijority  of  the  directors  so  determine,  as  is 
provided  hereinafter;  but  no  such  change  must  vary  the 
general  route  of  such  road,  as  contemplated  in  its  articles 
of  incorporation; 

8.  Carry  persons  and  freight.  To  carry  persons  and 
property  on  their  railroad,  and  to  receive  tolls  oi  com- 
pensation  ULsrefor; 

9.  Erect  necessary  buildings.  To  erect  and  maintain 
all  necessary  and  convenient  buildings,  stations,  depots, 
fixtures  and  machinery  for  the  accommodation  and  use  of 
their   passengers,   freight  and   business; 

10.  Regulate  time  and  freights,  subject  to  legislation. 
To  regulate  the  time  and  manner  in  which  passengers  and 
property  shall  be  transported,  and  the  tolls  and  compen- 
sation to  be  paid  therefor  within  the  limits  prescribed 
by  law  and  subject  to  alteration,  change  or  amendment  by 
the  legislature  at  any  time; 

11.  Regulate  force  and  speed.  To  regulate  the  foroe 
and    speed  of  their    locomotives,    cars,    trains  or  other 
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machinery  used  and  employed  on  their  road,  and  to  estab- 
lish, execute  and  enforce  all  needful  and  propei'  rules  and 
regulations  for  the  management  of  its  business  transac- 
tions usual  and  proper  for  railroad  corporations; 

12.  Purchasing  or  acquiring  franchises  of  other  rail- 
roads. To  purchase,  lease  or  acquire  the  franchises,  rights 
and  property,  or  any  part  thereof,  of  any  railroad  cor- 
poration, leasing  or  owning  any  railroad  outside  of  the 
state  of  California,  and  to  operate  the  same,  and  to  use  the 
franchises  of  any  such  road,  and  to  build  and  operate 
extensions  thereof;  provided  that  nothing  herein  shall 
authorize  any  corporation  to  purchase  the  franchises, 
rights  and  property  of  any  railroad  operated  in  competi- 
tion with  it;  and  to  purchase,  acquire  and  hold  the  stocks, 
bonds  or  other  securities  of  any  railroad  oDrporation  or- 
ganized under  the  laws  of  this  state  or  of  any  other  state 
or  territory,  with  full  power  to  sell  the  same;  provided 
that  nothing  herein  will  authorize  any  corporation  to 
purchase  the  stock  of  any  railroad  corporation  operated 
in  competition  with  it.  En.  March  21,  1872.  Am'd.  1903, 
245. 

Cal.  Rep.  Cit  67,  432;  92,  645;  111.  227.  Subd.  1—67,  431; 
129,  10;  134,  415.  Subd.  2—129,  10.  Subd.  3—53,  227; 
129,  10.  Subd.  4—53,  227;  67,  431;  134.  415.  Subd.  5— 
69,  206;  92,  645;  93,  265;  142,  392.  Subd.  6—91,  452. 
Subd.  7—53,  228;  67,  431;  134,  414.  Subd.  8—142,  392. 
Subd.  9—142,  392.    Subd.  11—142,  392. 

Exceeding  limit  upon  power  to  acquire  realty:  See  ante, 
sec.  360. 

Eminent  domain:  See  Code  Civ.  Proc,  sees.  1237-1263. 

Subd.  8.  Rates  of  charges:  See  post,  sec.  489.  Estab- 
lishment of  rates  by  railroad  commissioners:  See  Const 
Cal.,  art.  XIT,  sec.  22. 

Subd.  10.  Regulating  time  and  manner  of  transporta- 
tion, timetables  of  starting:  See  post,  sec.  481. 

§  465a. '  What  motive  power  may  be  used;  authority 
must  be  obtained.  Every  person  or  corporation  now  or 
hereafter  authorized  to  operate  a  railroad  by  steam  motive 
power,  is  also  authorized  to  use  electricity  or  compressed 
air,  or  both,  either  with  or  without  such  steam,  for  the 
purpose  of  propelling  cars  or  trains  on  such  railroad  or 
upon  any  portion  thereof.  In  incorporated  cities,  towns, 
or  cities  and  counties  having  more  than  five  thousand  in- 
habitants, authority  must  be  obtained  from  the  legislative 
authority  thereof.    En.  Stats,  1905,  574. 

Thi«  section  is  a  codiflcatlon  of  the  ntatute  of  1893,   paipe  208,   reUtlny 
to  the  operation  of  railroads.— Code  Commissioner's  Note. 
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S  466.  Map  and  profile  to  be  filed.  Every  railroad  cor- 
poration in  this  state  must,  within  a  reasonable  time  after 
its  road  is  finally  located,  cause  to  be  made  a  map  and 
profile  thereof,  and  of  the  land  acquired  for  the  use  thereof, 
and  the  boundaries  of  the  several  counties  through  which 
the  road  may  run,  and  file  the  same  in  the  office  of  the 
secretary  of  state;  and  also  like  maps  of  the  parts  thereof 
located  in  different  counties,  and  file  the  same  in  the  office 
of  the  clerk  of  the  county  in  wnich  such  parts  of  the 
road  are,  there  to  remain  of  record  forever.  The  maps  and 
profiles  must  be  certified  by  the  chief  engineer,  the  acting 
president  and  secretary  of  such  company,  and  copies  of 
the  same,  so  certified  and  filed,  be  kept  in  the  office  of  the 
secretary  of  the  corporation,  subject  to  examination  by  all 
parties  interested.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    67,  432. 

S  467.  May  change  line  of  road.  If,  at  any  time  after 
Che  location  of  the  line  of  the  railroad  and  the  filing  of 
the  maps  and  profiles  thereof,  as  provided  in  the  preceding 
section,  it  appears  that  the  location  can  be  Improved,  the 
directors  may,  as  provided  in  subGivislon  7,  section  465, 
alter  or  change  the  same,  and  cause  new  maps  and  profiles 
to  be  filed,  showing  such  changes,  in  the  same  offices 
where  the  originals  are  of  [on]  fiie,  and  may  proceed  in  the 
same  manner  as  the  original  location  was  acquired,  to 
acquire  and  take  possession  of  such  new  line,  and  must 
sell  or  relinquish  the  lands  ownsJd  by  them  for  the  original 
location,  within  five  years  after  such  change.  No  new 
location  as  herein  provided  must  be  so  run  as  to  avoid  any 
points  named  in  their  articles  of  incorporation.  En. 
March  21,  1872. 

Changing  location:  See,  ante,  sec.  465,  subd.  7. 

S  468.  Forfeiture  of  franchise.  Every  railroad  corpora- 
tion must  within  two  years  aftur  filing  its  original  articles 
of  incorporation,  begin  the  coiist ruction  of  its  road,  and 
must  every  year  thereafter  complete  and  put  in  full  opera- 
tion at  least  five  miles  of  Its  load,  until  the  same  is  fully 
completed;  and  upon  its  failure  so  to  do,  for  the  period 
of  one  year,  its  right  to  extend  its  road  beyond  the  point 
then  completeed  is  forfeited.    En.  March  21,  1872. 

§  468.  Construction  must  be  commenced  and  continued; 
operation.  Every  railroad  corporation  must,  within  two 
years  after  filing  its  original  articles  of  incorporation,  be- 
gin the  construction  of  its  road,  and  must  every  year  there- 
after complete  and  put  in  full  operation  at  least  five  miles 
of  its  road,  until  the  same  is  fully  completed;  and  upon  Its 
fidlnre  so  to  do,  for  the  period  of  one  year,  its  right  to  es- 
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tend  its  road  beyond  the  point  then  completed  is  forfeited. 
After  the  completion  of  any  railroad,  or  any  part  thereof, 
capable  of  being  operated,  its  owner  must  operate  it,  and 
upon  his  failure  to  keep  it,  or  any  part  thereof,  in  full  oper- 
ation for  the  period  of  six  months,  bis  right  to  operate  it  in 
whole  or  in  part,  as  the  case  may  be,  is  forfeited,  and  the 
lands  occupied  for  the  purposes  of  the  road,  so  far  as  the 
same  is  not  operated,  revert  to  the  original  owners  or  their 
successors  in  interest.  A  railroad  is  in  full  operation  when 
one  passenger  train,  or  one  mixed,  Is  run  over  It  once 
a  day  in  each  direction  and  a  sufficient  number  of  freight 
trains  to  accommodate  the  traffic  on  the  road.  If  a  railroad 
Is  wholly  constructed  at  an  elevation  of  five  thousand  feet 
or  more  above  the  level  of  the  sea,  its  owner  is  not  required 
to  maintain  and  operate  it,  nor  to  run  passenger  or  other 
trains  thereon,  between  the  fifteenth  of  October  of  any  year 
and  the  fifteenth  of  May  of  the  year  following.  This  sec- 
tion must  not  be  construed  to  require  the  operation  of  a 
road  when  prevented  by  the  act  of  God,  nor  when  the  opera- 
tion of  the  road,  together  with  its  branch  and  trunk  lines, 
does  not  yield  income  sufficient  to  defray  the  expenses  of 
maintaining  and  operating  it  in  connection  with  Its  branch 
and  trunk  lines.  The  railroad  commissioners  have  the 
power  to  examine  and  determine  whether  a  railroad,  to- 
gether with  its  branch  and  trunk  lines,  yields  income  suffi- 
cient to  operate  the  same.  En.  March  21,  1872.  Am'd. 
1906,  674. 

The  amendment  consists  In  codifying  and  adding  to  the  section  the 
provisions  of  the  statute  of  1880,  page  43,  to  compel  the  operation  of 
railroads,  and  of  the  statute  of  1897,  page  6,  to  provide  for  the  man- 
agement an\l  operation  of  railroads  above  certain  elevatlona. — Code 
Commissioner's  Note. 

Cal.  Rep.  Cit    92,  646. 

Organizing  and  commencing  work:  See  general  provi- 
sion, ante,  sec.  358. 

Act  enabling  railroad  companies  to  complete  railroads: 
See  post.  Appendix,  title  Railroads. 

9  469.  Crossings  and  Intersections.  Condennnation. 
Whenever  the  track  of  one  railroad  intersects  or  crosses 
the  track  of  another  railroad,  whether  the  same  be  a  street 
railroad,  wholly  within  the  limits  of  a  city  or  town,  or 
other  railroad  the  rails  of  either  of  each  road  must  be  so 
cut  and  adjusted  as  to  permit  the  passage  of  the  cars 
on  each  road  with  as  little  obstruction  as  possible;  and,  in 
case  the  persons  or  corporations  owning  the  railroads 
cannot  agree  as  to  the  compensation  to  be  made  for  cutting 
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and  adjusting  the  rails,  the  condemnation  of  the  right  ot 
way  over  the  one  for  the  use  of  the  other  road,  may  be 
had  in  proceedings  under  title  VII,  part  III,  Ck>de  of  ClTil 
Procedure,  and  the  damages  assessed  and  the  right  of  way 
granted  as  in  other  cases.    En.  March  21,  1872. 

Right  of  eminent  domain:  Code  CIy.  Proc.,  sees.  1237- 
1263. 

Crossings  and  intersections:  See  ante,  sec.  465,  subd.  6. 

§  470.  Not  to  use  streets,  alleys,  or  water  In  cities  or 
towns,  except  by  a  two-third  vote  of  the  city  or  town> 
authorities.  No  railroad  corporation  must  use  any  street, 
alley,  or  highway,  or  any  of  the  land  or  water,  within  any 
incorporated  city  or  town,  unless  the  right  to  so  use  the 
same  is  granted  by  a  two-thirds  yote  of  the  town  or  city 
authority  from  which  the  right  must  emanate.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit    69,  206;  92,  645;  106,  94;  109,  319. 

ft  471.  Railroads  through  cities  not  to  charge  fare  to  and 
from  points  therein.  (Repealed.)  En.  March  21,  1872. 
A.m'd.  1875-6,  76.    Rep.  1877-8,  84, 

§  472.  When  crossing  railroads  or  highways,  how  other 
lands  are  acquired.  Whenever  the  track  of  such  railroad 
crosses  a  railroad  or  highway,  such  railroad  or  highway 
may  be  carried  under,  over,  or  on  a  level  with  the  track, 
as  may  be  most  expedient;  and  in  cases  where  an  em- 
bankment or  cutting  necessitates  a  change  in  the  line  of 
such  railroad  or  highway,  the  corporation  may  take  such 
additional  lands  and  material  as  are  necessary  for  the 
construction  of  such  road  or  highway  on  such  new  line. 
If  such  other  necessary  lands  cannot  be  had  otherwise, 
they  may  be  condemned  as  provided  in  title  VII,  part  III, 
Code  of  Civil  Procedure;  and  when  compensation  Is  made 
therefor,  the  same  becomes  the  property  of  the  corporation. 
En.  March  21,  1872. 

I  473.  Corporations  may  consolidate.  Publication  of 
notice.  Copy  to  be  filed.  Any  railroad  corporation  incor- 
porated under  the  laws  of  this  state  may  consolidate  with 
one  or  more  railroad  corporations  incorporated  under  the 
laws  of  this  state,  or  under  the  laws  of  any  other  state 
or  territory  of  the  United  States,  its  capital  stock,  prop- 
erties, roads,  equipments,  adjuncts,  franchises,  claims, 
demands,  contracts,  agreements,  obligations,  debts,  lia- 
bilities and  assets  of  every  kind  and  description,  upon 
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such  tenns  and  In  such  manner  as  may  be  agreed  upon  by 
their  respective  boards  or  directors;  provided,  no  sucti 
consolidation  shall  take  effect  until  the  same  shall  have 
been  ratified  and  confirmed  in  writing  by  stockholders  of 
the  respective  corporations  representing  three-fourths  ot 
the  subscribed  capital  stock  of  their  respective  corpora- 
tions. In  case  of  such  consolidation  "articles  of  incor- 
poration and  consolidation"  must  be  prepared,  setting 
forth:  First,  the  name  of  the  new  corporation;  second,  the 
purpose  for  which  it  is  formed;  third,  the  place  where  Its 
principal  business  is  to  be  transacted;  fourth,  the  term  for 
which  it  is  to  exist,  which  shall  not  exceed  fifty  years; 
fifth,  the  number  of  its  directors  (which  shall  not  be  less 
than  five  or  more  than  thirteen)  and  the  names  and  resi- 
dences of  the  persons  appointed  to  act  as  such  until  their 
successors  are  elected  and  qualified;  sixth,  the  amount  of 
Its  capital  stock  (which  shall  not  exceed  the  amount  ac- 
tually required  for  the  purposes  of  the  new  corporation,  as 
estimated  by  competent  engineers),  and  the  number  of 
shares  into  which  it  is  divided;  seventh,  the  amount  of 
stock  actually  subscribed,  and  by  whom;  eighth,  the  term- 
ini of  its  road  or  roads  and  branches;  ninth,  the  estimated 
length  of  its  roads  or  roads  and  branches;  tenth,  the  names 
of  the  constituent  corporations,  and  the  terms  and  con- 
ditions of  consolidation  in  full.  Said  articles  of  incor- 
poration and  consolidation  must  be  signed  and  counter- 
signed- by  the  presidents  and  secretaries  of  the  several 
constituent  corporations  and  sealed  with  their  corporate 
seals.  There  must  be  annexed  thereto,  memoranda  of 
the  ratification  and  confirmation  thereof  by  the  stock- 
holders of  each  constituent  corporation,  which  must  be 
respectively  signed  by  stockholders  representing  at  least 
three-fourths  of  the  capital  stock  of  their  respective  cor- 
porations. When  completed  as  aforesaid  said  articles  must 
be  filed  in  the  office  of  the  county  clerk  of  the  county  In 
which  the  original  articles  of  incorporation  of  either  of 
the  consolidating  corporations  are  filed,  and  a  copy  of 
the  articles  of  incorporation  and  consolidation  certified 
by  such  county  clerk  must  be  filed  in  the  office  of  the 
secretary  of  state,  and  thereupon  the  constituent  corpora- 
tions named  therein  m^ist  be  deemed  and  held  to  have 
become  extinct  in  all  courts  and  places,  and  said  new 
corporation  must  be  deemed  and  held  in  all  courts  and 
places  to  have  succeeded  to  all  their  several  capital  stocks, 
properties,  roads,  equipments,  adjuncts,  franchises,  claims, 
demands,  contracts,  agreements,  assets,  choses  and  rights 
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In  action  of  every  kind  and  description,  both  at  law  and 
In  equity,  and  to  be  entitled  to  possess,  enjoy,  and  enforce 
the  same  and  every  thereof,  as  fully  and  completely  as 
either  and  every  of  its  constituents  might  have  done  had 
no  consolidation  taken  place.  Said  consolidated  or  new 
corporation  must  also,  in  all  courts  and  places,  be  deemed 
and  held  to  have  become  subrogated  to  its  several  con- 
stituents and  each  thereof,  in  respect  to  all  their  contracts 
and  agreements  with  other  parties,  and  all  their  debts, 
obligations,  and  liabilities,  of  every  kind  and  nature,  to 
any  persons,  corporations,  or  bodies  politic,  whomsoever, 
or  whatsoever,  and  said  new  corporation  must  sue  and  be 
Bued  in  its  own  name  in  any  and  every  case  in  which  any 
or  either  of  its  constituents  might  have  sued  or  might 
have  been  sued  at  law  or  in  equity  had  no  such  consolida- 
tion been  mada  Nothing  in  this  section  contained  shall 
be  construed  to  impair  the  obligation  of  any  contract  to 
which  any  of  such  constituents  were  parties  at  the  date 
of  such  consolidation.  All  such  contracts  may  be  enforced 
by  action  or  suit,  as  the  case  may  be,  against  the  con- 
solidated corporation,  and  satisfaction  obtained  out  of  the 
property  which,  at  the  date  of  the  consolidation,  belonged 
•  to  the  constituent  which  was  a  party  to  the  contract  in 
action  or  suit,  as  well  out  of  any  other  property  belong- 
ing to  the  consolidated  corporation.  En.  March  21,  1872. 
Am'd.  1900-01,  327. 

CaL  Rep.  Cit.  67,  61;  76,  405;  76,  407;  98,  216;  109,  577; 
109,  583;  109,  584;  109,  686;  109,  593;  109.  601;  110, 
504;  119,  343;  147,  666. 

f  473a.  Right  to  leas^  or  use  another  road  in  common. 
Railroad  corporations  doing  business  in  this  state  and  or- 
ganized under  any  law  of  this  state  or  the  United  States, 
or  of  any  state  or  territory  thereof,  have  power  to  enter 
into  contracts  with  one  another,  whereby  the  one  may 
lease  of  the  other  the  whole  or  any  part  of  its  railroad, 
or  may  acquire  of  the  other  the  right  to  use,  in  common 
¥rith  it,  the  whole  or  any  part  of  its  railroad.  En.  Stats. 
1905,  576. 

Section  2  of  the  statute  of  1880.  page  21,  authorizing  railway  and  other 
corporations  organized  under  the  laws  of  this  state  or  of  any  state 
or  territory  of  the  United  States  to  do  business  in  this  state,  on 
equal  terms,   is  codified  In  this  section.— -Code  Commissioner's  Note. 

§  474.  State  lands  granted  for  use  of  corporations. 
There  Is  granted  to  every  railroad  corporation  the  right  of 
way  for  the  location,  construction  and  maintenance  of  their 
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necessary  works,  and  for  every  necessary  adjunct  thereto, 
over  any  swamp,  overflowed,  or  other  public  lands  of  the 
state  not  otherwise  disposed  of  or  in  use,  not  in  any  case 
exceeding  in  length  or  width  that  which  is  necessary  for 
the  construction  of  such  works  and  adjuncts,  or  for  the 
protection  thereof,  not  in  any  case  to  exceed  two  hundred 
feet  in  width.    En.  March  21,  1872. 

S  475.  Grant  not  to  embrace  town  lots.  The  grants 
mentioned  in  the  preceding  section  do  not  apply  to  public 
lands  of  the  state  within  the  corporate  limits  of  towns  and 
cities,  or  within  three  miles  thereof.    En.  Marc&  21,  1872. 

S  476.  Wood,  stone,  and  earth  may  be  taken  from  state 
lands.  The  right  to.  take  from  any  of  the  lands  belonging 
to  the  state,  adjacent  to  the  works  of  the  corporation,  all 
materials,  such  as  wood,  stone,  and  earth,  naturally 
appurtenant  thereto,  which  may  be  necessary  and  con- 
venient for  the  ordinal  construction  of  its  works  and 
adjuncts,  is  granted  to  such  corporations.  En.  March  21, 
1872. 

§  477.  Lands  to  revert  to  state,  when.  If  any  corpora- 
tion receiving  state  lands  or  appurtenances  thereunder  is 
dissolved,  ceases  to  exist,  is  discontinued,  or  the  route  or 
line  of  its  works  is  so  changed  as  not  to  cover  or  cross 
the  lands  selected,  or  the  use  of  the  lands  selected  is 
abandoned,  such  selected  lands  revert,  and  the  title  thereto 
is  reinvested  in  the  state  or  its  grantees,  free  from  all 
such  uses.    En.  March  21,  1872. 

• 

§  478.  Selections  made,  how  proved  and  certified  to. 
When  any  selection  of  the  right  of  way,  or  land  for  an 
adjunct  to  the  works  of  a  railroad  corporation,  Is  made 
by  any  corporation,  the  secretary  thereof  must  transmit 
to  the  surveyor  general,  comptroller  of  state,  and  recorder 
of  the  county  in  which  the  selected  lands  are  situate,  a 
plat  of  the  lands  so  selected  giving  the  extent  thereof 
and  uses  for  which  the  same  is  claimed  or  desired,  duly 
verified  to  be  correct;  and,  if  approved,  the  surveyor 
general  must  so  indorse  the  plat,  and  issue  to  the  corpora- 
tion a  permit  to  use  the  same,  unless  on  petition  properly 
presented  to  the  court,  a  review  is  had  and  such  use 
prohibited.    En.  March  21.  1872. 

Cal.  Rep.  Cit    101,  336. 


m  BUSINESS.  HOW  CX>NDUCTBn).  |S  «!«»  «M 


CHAPTER  in. 

BUSINSSS.   HOW  CONDUCTBD. 

I  479.    Checks  to  be  affixed  to  all  baffga«e.    Damages. 

i  4S0.    Annual  report  to  be  verified.    Form  of  rep<»l. 

I  481.    Duties  of  corporation. 

§  482.    Corporation  to  pay  daxaagee  for  refusal.  ^ 

f  483.  Furnish  room  Inside  iMtssenger  cars,  and  be  responsible  for  dam- 
aires  occurring  on  freight  and  other  cars. 

S  484.  Corporations  to  post  printed  regulations,  and  not  responsible  for 
damages  In  violation  of  rules. 

I  485.  Fences.  To  pay  damages.  Not  liable  In  certain  caies.  Corpo- 
ration may  recover  damages,  when. 
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S  479.  Checks  to  be  affixed  to  all  baggage.  Damages. 
A  check  must  be  affixed  to  every  package  or  parcel  of 
baggage  when  taken  for  transportation  by  any  agent  or 
employee  of  such  railroad  corporation,  and  a  duplicate 
thereof  given  to  the  passenger  or  person  delivering  the 
same  in  his  behalf;  and  if  such  check  is  refused  on  de- 
mand, the  railroad  corporation  must  pay  to  such  passenger 
the  sum  of  twenty  dollars,  to  be  recovered  in  an  action  for 
damages;  and  no  fare  or  toll  must  be  collected  or  received 
from  such  passenger,  and  if  such  passenger  has  paid  his 
fare,  the  same  must  be  returned  by  the  conductor  in  charge 
of  the  train;  and  on  producing  the  check,  if  his  baggage  is 
not  delivered  to  him  by  the  agent  or  employee  of  the  rail- 
road corporation,  he  may  recover  the  value  thereof  from 
the  corporation.    En.  March  21,  1872. 

Cal.  Rep.  Clt    120,  817. 

f  480.  Annual  report  to  be  verified.  Fornn  of  report. 
Every  railroad  corporation  must  make  an  annual  report 
to  the  secretary  of  state,  or  other  officer  designated  by  law, 
of  its  operations  for  each  year,  ending  on  the  thirty-first 
day  of  December,  verified  by  the  oaths  of  the  president  or 
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acting  superintendent  of  operations,  the  secretary  and 
treasurer  of  such  corporation,  and  file  it  in  the  office  of  liie 
secretary  of  state,  or  such  other  designated  officer,  hy  the 
twentieth  day  of  February,  which  must  state: 

1.  The  capital  stock,  and  the  amount  thereof  actually 
paid  in; 

2.  The  amount  expended  for  the  purchase  of  lands  for 
the  construction  of  the  road,  for  buildings,  and  for  engines 
and  cars,  respectively; 

3.  The  amount  and  nature  of  its  indebtedness,  and  the 
amount  due  the  corporation; 

4.  The  amount  received  from  the  transportation  of  pas* 
sengers,  property,  mails,  and  express  matter,  and  from 
other  sources; 

6.  The  amount  of  freight,  specifying  the  quantity  In 
tons; 

6.  The  amount  paid  for  repairs  of  engines,  cars,  build- 
ings, and  other  expenses,  in  gross,  showing  the  current 
expenses  of  running  such  road; 

7.  The  number  and  amount  of  dividends,  and  when  paid; 

8.  The  number  of  engine-houses  and  shops,  of  engines 
and  cars,  and  their  character.    En.  March  21,  1872. 

§  481.  Duties  of  corporation.  Every  such  corporation 
must  start  and  run  its  cars,  for  the  transportation  of  per- 
sons and  property,  at  such  regular  times  as  it  shall  fix  by 
public  notice,  and  must  furnish  sufficient  accommodations 
for  the  transportation  of  all  such  passengers  and  property 
as.  within  a  reasonable  time  previous  thereto,  offer  or  are 
offered  for  transportation,  at  the  place  of  starting,  at  the 
Junction  of  other  railroads,  and  at  siding  and  stopping- 
places  established  for  receiving  and  discharging  way  pas- 
sengers and  freight;  and  must  take,  transport,  and  dis- 
charge such  passengers  and  property  at,  from,  and  to  sadi 
places,  on  the  due  payment  of  tolls,  freight,  or  fare  there- 
for.   En.  March  21,  1872.    Am'd.  1906,  676. 


The  amendment  conslsta  In  the  sutwtltutlon  of  tlM  word  "lUr*  for 
"their,"  and  the  substitution  of  "It"  for  "they,'*  thus  corroctlns 
errors  of  grammer.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit    134,  414;    142,  892. 

Rules  and  regulations:     See  post,  sec.  484. 
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Act  compelling  railroads  to  operate  roads:  See  post.  Ap- 
pendix, title  Railroads. 

Act  exempting  railroad  constructed  at  elevation  of  five 
thousand  feet  from  operating  roads  at  certain  times:  See 
post.  Appendix,  title  Railroads. 

Act  organizing  railroad  commissioners  and  defining  pow- 
ers: See  post.  Appendix,  title  Railroads. 

i  482.  Corporation  to  pay  damages  for  refusal.  In  case 
of  refusal  by  such  corporation  or  their  agents  so  to  take 
and  transport  any  passengers  or  property  or  to  deliver  the 
same,  at  the  regular  appointed  places,  such  corporation 
must  pay  to  the  party  aggrieved  all  damages  which  are 
sustained  thereby,  with  costs  of  suit.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    142,  392. 

§  483.  Furnish  room  inside  passenger  cars,  and  be  re. 
sponsible  for  damages  occurring  on  freight  and  other  cars. 
Every  railroad  corporation  must  furnish,  on  the  inside  of 
its  passenger  cars,  sufficient  room  and  accommodations 
for  all  passengers  to  whom  tickets  are  sold  for  any  one 
trip,  and  for  all  persons  presenting  tickets  entitling  them 
to  travel  thereon;  and  when  fare  is  taken  for  transporting 
passengers  on  any  baggage,  wood,  gravel,  or  freight  car, 
the  same  care  must  be.  taken  and  the  same  responsibility 
Is  assumed  by  the  corporation  as  for  passengers  on  pas- 
senger cars.    En.  March  21,  1872. 

Cal.  Rep.  Cit    70,  173. 

Accommodations  to  be  furnished:  See  ante,  sec.  481. 

§  484.  Corporations  to  post  printed  regulations,  and  not 
responsible  for  damages  in  violation  of  rules.  Every 
railroad  corporation  must  have  printed  and  conspicuously 
posted  on  the  inside  of  its  passenger  cars  its  rules  and 
regulations  regarding  fare  and  conduct  of  its  passengers; 
and  in  case  any  passenger  is  injured  on  or  from  the  plat- 
form of  a  car,  or  on  any  baggage,  wood,  gravel,  or  freight 
car,  in  violation  of  such  printed  regulations,  or  in  violation 
of  positive  verbal  instructions  or  injunctions  given  to  such 
passenger  in  person  by  any  officer  of  the  train,  the  cor- 
poration is  not  responsible  for  damages  for  such  injuries, 
unless  the  corporation  failed  to  comply  with  the  provisions 
of  the  preceding  section.    En.  March  21,  1872. 

Cal.  Rep.  Cit    78,  864;  87,  73. 
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Rules  and  regulations  by  carriers  of  passengers,  gener- 
ally: See,  post,  sec.  2186. 

8  485,  Fences.  To  pay  damages.  Not  liable  in  certain 
cases.  Corporation  may  recover  damages,  when  Railroad 
corporations  must  make  and  maintain  a  good  and  sufficient 
fence  on  either  or  both  sides  of  their  track  and  property. 
In  case  they  do  not  make  and  maintain  such  fence,  tf  their 
engines  or  cars  shall  kill  or  malm  any  catue  or  other  do- 
mestic animals  upon  their  line  of  road  which  passes 
through  or  along  the  property  of  the  owner  thereof,  they 
must  pay  to  the  owner  of  such  cattle  or  other  domestic 
animals  a  fair  market  price  for  the  same,  unless  it  occurred 
through  the  neglect  or  fault  of  the  owner  of  the  animal  so 
killed  or  maimed.  Railroad  corporations  paying  to  the 
owner  of  the  land  through  or  along  which  their  road  is 
located  an  agreed  price  for  making  and  maintaining  such 
fence,  or  paying  the  cost  of  such  fence,  with  the  award  of 
damages  allowed  for  the  right  of  way  for  such  railroad,  are 
relieved  and  exonerated  from  all  claims  for  damages  aris- 
ing out  of  the  killing  or  maiming  any  animals  of  persons 
who  thus  fall  to  construct  and  maintain  such  fence;  and 
the  owners  of  such  animals  are  responsible  for  any  dam- 
ages or  loss  which  may  accrue  to  such  corporation  from 
such  animals  being  upon  their  railroad  track,  resulting 
from  the  nonconstructlon  of  such  fence,  unless  it  is  shown 
that  such  loss  or  damage  occurred  through  the  negligence 
or  fault  of  the  corporation,  Us  officers,  agents,  or  em- 
nloyees.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    64,  113;  65,  318;  86,  284;  94,  670;  104,  28; 
110,  456;  114,  508;  126,  618;  126,  673;  142,  289. 

§  486.  Regulations  of  trains.  Penalty.  A  bell,  of  at 
least  twenty  pounds'  weight,  must  be  placed  on  each  loco- 
motive engine,  and  be  rung  at  a  distance  of  at  least  eighty 
rods  from  the  place  where  the  railroad  crosses  any  street, 
road,  or  highway,  and  be  kept  ringing  until  it  has  crossed 
such  street,  road,  or  highway;  or  a  steam- whistle  must  be 
attached,  and  be  sounded,  except  in  cities,  at  the  like  dis- 
tance, and  be  kept  sounding  at  Intervals*  until  it  has 
crossed  the  same,  under  a  penalty  of  one  hundred  dollars 
for  every  neglect,  to  be  paid  by  the  corporation  operating 
the  railroad,  which  may  be  recevered  in  an  action  prose- 
cuted by  the  district  attorney  of  the  proper  county,  for  the 
""^  of  the  state.    The  corporation  is  also  liable  for  all 
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damages  sustained  by  any  person,  and  caused  by  its  loco- 
motives, train,  or  cars,  when  the  provisions  of  this  sec- 
tion are  not  complied  with.    En.  March  21,  1872. 

CaL  Rep.  Cit.    52,  604;    61,  328;  85,  296;  86,  378;  98,  311; 
122,  567;  132,  256;  147,  627. 

Omitting  to  ring  the  bell,  a  misdemeanor:  Pen.  Ck>de, 
sec.  390. 

}  487.  Passenger  refusing  to  pay  fare.  It  any  passenger 
rsfufles  to  pay  his  fare,  or  to  exhibit  or  surrender  his 
ticket,  when  reasonably  requested  so  to  do,  the  conductor 
and  employees  of  the  corporation  may  put  him  and  his 
baggage  out  of  the  cars,  using  no  unnecessary  force,  at 
any  usual  stopping-place,  or  near  any  dwelling-house,  on 
stopping  the  train.    En.  March  21,  1872. 

Cal.  Rep.  Cit    65,  628;  97,  5;  145,  452. 

Refusing  to  pay  fare:  See,  generally,  post,  sees.  2187  et 
seq. 

§  488.  Officers  to  wear  badge.  Isivery  conductor,  bag* 
gage-master,  engineer,  brakeman,  or  other  employee  of 
any  railroad  corporation,  employed  on  a  passenger  train 
or  at  stations  for  passengers,  must  wear  upon  his  hat  or 
cap,  or  in  some  conspicuous  place  on  the  breast  of  his 
coat,  a  badge,  indicating  his  office  or  station,  and  the  in- 
itial letters  of  the  name  of  the  corporation  by  which  he  is 
employed.  No  collector  or  conductor,  without  such  badge, 
is  authorized  to  demand  or  to  receive  from  any  passenger 
any  fare,  toll,  or  ticket,  or  exercise  any  of  the  powers  of 
his  office  or  station;  and  no  other  officer  or  employee, 
without  such  badge,  has  any  authority  to  meddle  or  inter- 
fere with  any  passenger  or  property.    En.  March  21.  1872. 

Cal.  Rep.  Cit.    109,  104. 

%  489.  Rates  of  charges.  Whenever  the  board  of  rail- 
road commissioners,  in  the  discharge  of  its  duties,  es- 
tablishes or  adopts  rates  of  charges  for  the  transportation 
of  passengers  and  freight,  pursuant  to  the  provisions  of 
the  constitution,  said  board  must  serve  a  printed  schedule 
of  such  rates,  and  of  any  changes  that  may  be  made  in 
sach  rates,  upon  the  person,  copartnership,  company,  or 
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corporation  affected  thereby;  and  upon  such  service  it  is 
the  duty  of  such  person,  copartnership,  company,  or  cor- 
poration to  immediately  cause  copies  of  the  .same  to  be 
posted  in  all  its  offices,  station  houses,  warehouses,  and 
landing  offices  affected  by  such  rates,  or  change  of  rates, 
in  such  manner  as  to  be  accessible  to  public  inspection 
during  usual  business  hours.  Said  board  must  also  make 
such  further  publication  thereof  as  it  deems  proper  and 
necessary  for  the  public  good.  If  the  party  to  be  served 
is  a  corporation,  such  service  may  be  made  upon  the  pres- 
ident, vice-president,  secretary,  or  managing  agent  there- 
of, and  if  a  copartnership,  upon  any  partner  thereof.  The 
rates  of  charges  established  or  adopted  by  said  board, 
pursuant  to  the  constitution  and  the  laws  of  this  state, 
must  go  into  force  and  effect  on  the  twentieth  day  after 
service  of  such  schedule  of  rates,  or  changes  in  rates, 
upon  the  person,  copartnership,  company,  or  corporation 
affected  thereby.    En.  March  21,  1872.    Am'd.  1905,  575. 

paction  11  of  the  statute  of  1S80,  page  47,  defining  the  powers  of  th* 
board  of  railroad  comnRJsslcnere,  Is  substituted  in  place  of  the  pres- 
ent section  489.  The  section  has  been  Inoperative  since  the  adoption 
of  the  Constitution  of  1879.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit    105,  545;    105,  546;    105,  647;    105,  548; 
105,  549;    W)5,  555. 

Asking  or  receiving  illegal  fare  a  misdemeanor:  Pen. 
Code,  sec.  525. 

Rates  of  charges  on  street  railroads:  Post,  sec.  501. 

Power  of  railroad  corporations  to  charge  tolls  or  com- 
pensation:. Sec.  465,  subd.  8. 

§  490.  Passenger  tic(<et8,  how  Issued,  and  to  be  good 
for  six  nnonths.  Every  railroad  corporation  must  provide, 
and  on  being  tendered  the  fare  therefor  fixed,  as  provided 
in  the  preceding  section,  furnish  to  every  person  desiring 
a  passage  on  their  passenger  cars  a  ticket,  which  entitles 
the  purchaser  to  a  ride,  and  to  the  accommodations  pro- 
vided on  their  cars,  from  the  depot  or  station  where  the 
same  is  purchased  to  any  other  depot  or  station  on  the 
line  of  their  road.  Every  such  ticket  entitles  the  holder 
thereof  to  ride  on  their  passenger  cars  to  the  station  or 
depot  of  destination,  or  any  intermediate  station,  and  from 
any  intermediate  station  to  the  depot  of  destination  desiir- 
nated  in  the  ticket,  at  any  time  within  six  months  there- 
after.   Any  corporation  failing  so  to  provide  and  fttrnish 
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tickets,  or  refusing  tl^e  passage  which  the  same  calls  for 
when  sold,  must  pay  to  the  person  so  refused  all  actual 
damages  caused  thereby,  with  reasonable  counsel  fees  ex. 
pended  in  recovering  same.  En.  March  21,  1872.  Am'd. 
1900-01,  600. 

Cal.  Rep.  Clt.  105,  537;  105,  540;  105.  542;  105,  643; 
105,  544;  105.  545;  105,  546;  105,  547;  105,  548; 
105,  549;  105.  550;  105,  551;  105.  552;  105,  553;  105, 
554;  105,  555;  105,  556;  132.  411;  132,  413;  132. 
416;    132.  418;    132.  420;    144,  188. 

S  491.  Character  of  rails  to  be  uaed.  All  railroads, 
other  than  street  railroads  and  those  used  exclusively  for 
carrying  freight  or  for  mining  purposes,  built  by  corpora- 
tions organized  under  this  chapter,  must  be  constructed  of 
the  best  quality  of  iron  or  steel  rail,  known  as  T  or  H  rail, 
or  other  pattern  of  equal  utility.  En.  March  21.  1872. 
Am'd.  1873-4,  212. 

Cal.  Rep.  Cit.    182,  678. 

§  492.  Elevated  or  underground  railways.  The  legis- 
lative or  other  body  to  whom  is  intrusted  the  government 
of  the  county,  city  and  county,  city,  or  town,  under  such 
regulations,  restrictions,  and  limitations,  and  upon  such 
tenqs  and  payment  of  license  tax  as  the  county,  city  and 
county,  city,  or  town  authority  may  provide,  may  grant 
franchises  for  the  construction  of  elevated  or  underground 
railroad  tracks  over,  across,  or  under  the  streets  and  pub- 
lic highways  of  any  such  county,  city  and  county,  city,  or 
town,  for  the  term  not  exceeding  fifty  years;  provided, 
that  before  granting  such  franchise  there  shall  be  pre- 
sented to  such  legislative  or  other  body  a  petition  signed 
by  the  owners  of  a  majority  of  the  landed  property,  other 
than  public  property,  on  the  line  of  said  elevated  pqrtion 
applied  for.    En.  Stats.  1895.  242. 

§  493.  To  apply  to  all  railroad  companies.  The  pro- 
visions of  section  four  hundred  and  ninety-two  shall  apply 
to  any  railway  corpomtion  heretofore  or  hereafter  incor- 
porated.   En.  Stats.  1895.  242.    Am'd.  1905,  576. 

The  chanfce  consists  in  the  suhstltutlon  of  the  words  ''section  fonr  hnn* 
dred  and  ninety-ttro"  In  place  of  "act."— Code  Coipmissloner's  Note. 

The  section  492  referred  to  In  this  section  provided  for  the  granting 
of  fnmchlses  to  construct  elevated  or  underground  roads. 
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S  494^  Sale  of  property  to  another  railroad.  Any  rafl- 
road  corporation,  person  or  persona,  firm  or  corporation, 
owning  any  railroad  In  this  state,  may  sell,  convey,  and 
transfer  its  property  and  franchises,  or  any  part  thdreot, 
to  any  other  railroad  corporation,  whether  organized  under 
the  laws  of  this  state  or  of  any  other  state  or  territory, 
or  under  any  act  of  congress;  and  any  other  suoh  railroad 
corporation  recelrlng  such  conveyance  may  hold  and  oper- 
ate such  railroad  franchises  and  property  within  this  state, 
huild  and  operate  extensions  and  hranches  thereof,  and 
thereunto  exercise  the  right  of  eminent  domain,  and  do 
any  other  business  in  connection  therewith,  as  fully  and 
effectually  to  all  intents  and  purposes  as  If  such  corpora- 
tion were  organized  under  the  law3  of  this  state;  provided, 
that  before  such  sale,  conveyance,  or  transfer  shall  be- 
come operative,  an  agreement  in  writing  must  be  executed 
by  the  parties  thereto,  containing  the  terms  and  conditions 
of  the  purchase  and  sale,  and  its  execution  must  be  author- 
ized by  the  board  of  directors  and  ratified  by  three-fourths 
of  the  stockholders  of  each  of  the  railroad  companies  that 
ftre  parties  to  such  conveyance  and  transfer,  and  said 
agreement  or  conveyance  shall  be  recorded  in  each  county 
through  which  said  road  or  roads  pass  in  this  state;  and 
provided  further,  that  no  sale»  conveyance,  or  transfer  un- 
der this  act  shall  relieve  the  franchise  or  property  sold, 
conveyed,  or  transferred,  from  the  liability  of  the  grantor 
contracted  or  Incurred  in  the  operation,  use,  or  enjoyment 
of  such  franchise  or  any  of  its  privileges;  provided, 'that 
this  section  shall  not  authorize  any  corporation  to  pur- 
chase any  railroad  property  operated  in  competition  with 
it;  and  provided  further,  that  any  or  all  established  rates 
for  fares  and  tolls  for  carrying  passengers  or  freight  be- 
tween any  points  upon  any  railroad  purchased  under  the 
provisions  of  this  act,  shall  not  be  Increased  without  the 
consent  of  the  governmental  authority  in  which  is  vested 
by  law  the  power  to  regulate  fares  and  freights;  and  pro- 
vided further,  that  whenever  a  railroad  corporation,  which 
has  purchased  any  line  of  road  under  this  act,  shall  for  the 
purposes  of  competing  with  any  other  common  carrier 
lower  its  rates  for  transportation  of  passengers  or  freight 
from  one  point  to  another  upon  such  line  purchased,  such 
reduced  rates  shall  not  be  again  raised  or  increased  from 
such  standard  witiiout  the  consent  of  the  governmental 
authority  in  which  shall  be  vested  the  power  to  ree^ulate 
fares  and  freights;  and  provided  further,  that  f6r  every 
violation  of  the  provisions  of  this  act  on  the  part  of  direo* 
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ton  or  goTemlng  officers  of  said  corporation,  the  state 
shcUl  be  entitled  to  recover  from  such  offending  railroad 
company  the  sum  of  ten  thousand  dollars.  It  is  thereby 
declared  to  be  the  duty  of  the  attorney  general  of  the  state, 
in  the  event  of  any  such  violation,  to  demand  and  collect 
from  such  company  the  said  penalty;  and  he  is  hereby 
authorized  and  empowered  to  prosecute  all  the  necessary 
actions  in  the  name  of  the  people  of  the  state  of  Califor- 
nia against  such  company  in  the  courts  of  the  state.  All 
money  so  collected  shall  be  paid  into  the  general  fund  of 
this  state.    En.  Stats.  1903,  50. 

Tliis  was  a  new  section  adopted  in  1903.  There  was  an- 
other section  494  adopted  in  1899  covering  the  same 
ground.  This  earlier  section,  statutes  1899,  178,  was  re- 
pealed.   Statutes  1905,  576. 

Tn  1889  ft  section  relating  to  the  sale  of  rallroadft  was  added  to  the 
Code,  and  nttmbercd  494.  In  IMS  a  new  section  was  added,  also  num- 
bered 494,  and  clearly  intended  to  supenede  the  old  section  494.  Ao- 
oordlncrlj.  it  is  thought  advisable  to  repeal  the  earlier  section.— Code 
Commlasioner's  Kote. 

CiTll    Oode-U 
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TITLE  IV. 

STREET  RAILROAD  CORPORATIONS. 

S  497.  Authority   to   lay   street   railroad   track,    how   obtained.    Limlta- 

tations  and  refltrictions. 

8  498.  Restrictions  awi  limitations.    Manner  of  constructing  tracks. 

§  499.  Two  corporations  may  use  the  same  track. 

I  600.  Crosslnsr  tracks.    Obstructions. 

S  GOl.  Rates  of  fare,  speed,  etc. 

I  602.  Time    allowed    for   commencing   and   completing    work.    Penalty. 

Extension  of  time. 

S  G08.  May  make  further  regulations  and  rules. 

I  604.  Penalty  for  overcharging. 

I  G06.  To  provide  and  furnish  passenger  tickets.    Penalty. 

5  506.  Proof  of  agency. 

§  507.  Reserved  rights. 

I  608.  License  to  be  paid  to  city  or  town. 

I  609.  Track   for   grading   purposes. 

I  510.  Provisions  of  title  III  applicable  to  street  railroads. 

§  611.  Title  applicable  to  natural  persons  alike  with  corporations. 

• 

§  497.  Authority  to  lay  street  railroad  track,  how  ob- 
tained. Limitationa  and  restrictions.  Authority  to  lay 
railroad  tracks  through  the  streets  and  public  highways 
of  any  incorporated  city,  city  and  county,  or  town,  may  be 
obtained  for  a  term  of  years  not  exceeding  fifty,  from  the 
trustees,  council,  or  other  body  to  whom  is  intrusted  tne 
government  of  .the  city,  city  and  county  or  town,  under 
such  restrictions  and  limitations,  and  upon  such  terms  and 
payment  of  license  tax,  as  the  city,  city  and  county,  or 
town  authority  may  provide.  In  no  case  must  permission 
be  granted  to  propel  cars  upon  such  tracks  otherwise 
than  by  electricity,  horses,  mules,  or  by  wire  ropes  running 
under  the  streets  and  moved  by  stationary  engines,  unless 
for  special  reasons  in  this  title  hereinafter  mentioned; 
provided,  however,  that  such  board  or  body  in  granting 
the  right,  or  at  any  time  after  the  same  is  granted,  to  use 
electricity  or  any  other  of  said  modes,  shall  have  power  to 
impose  such  terms,  restrictions,  and  limitations  as  to  the 
use  of  streets  and  the  construction  and  mode  of  operating 
such  electric  and  other  roads  as  may,  by  such  board  or 
body,  be  deemed  for  the  public  safety  or  welfare.  Bn. 
March  21,  1872.    Am'd.  1875-6.  76;  1891.  12. 

Cal.  Rep.  CIt  67.  167;  67,  175;  67,  176;  90.  38;  90,  39: 
91,  340;  91,  454;  106,  92;  106,  93;  106,  94;  117,  611; 
117,  616;   142,  228. 

Act  limiting  time  within  which  franchise  may  be 
granted:  See  post.  Appendix,  title  Railroads. 
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Act  validating  ordinance  granting  franchise:  See  post, 
Appendix,   title  Railroads. 

Act  empowering  railroad  to  use  electricity  or  steam: 
See  post.  Appendix,  title  Railroads. 

§  498.  Reatrictiona  and  limitationa.  Manner  of  con- 
atructing  tracks.  The  city  or  town  authorities.  In  grant- 
ing the  right  of  way  to  street  railroad  corporations,  in  ad- 
dition to  the  restrictions  which  they  are  authorized  to  im- 
pose, must  require  a  strict  compliance  with  the  following 
conditions,  except  in  the  cases  of  prism  oidal  or  other 
elevated  railways.  In  such  cases,  said  railway  shall  be 
required  to  be  constructed  in  such  a  manner  as  will  present 
the  least  obstruction  to  the  freedom  of  the  streets  on 
which  it  may  be  erected  when  allowed  by  the  grranting 
power: 

First,  to  construct  their  tracks  on  those  portions  of 
streets  designated  in  the  ordinance  granting  the  right, 
which  must  be,  as  nearly  as  possible,  in  the  middle  thereof. 

Second,  to  plank,  pave,  or  macadamize  the  entire  length 
of  the  street  used  by  their  track,  between  the  rails,  and 
for  two  feet  on  each  side  thereof,  and  between  the  tracks, 
if  there  be  more  than  one,  and  to  keep  the  same  constantly 
in  repair,  flush  with  the  street,  and  with  good  crossings. 

Third,  that  the  tracks  must  not  be  more  than  five  feet 
wide  within  the  rails,  and  must  have  a  space  between  them 
sufficient  to  alloyr  the  cars  to  piass  each  other  freely.  En. 
March  21.  1872.    Am'd.  1873-4,  212;  1875-6,  77. 

Cal.  Rep.  Cit.    57,  518;  87,  599;  89,  309;  91,  454;  146,  638. 

§  499.  Two  corporations  may  use  the  tame  track.  Two 
lines  of  street  railway,  operated  under  different  manage- 
ments, may  be  permitted  to  use  the  same  street,  each  pay- 
ing an  equal  portion  for  the  construction  of  the  tracks  and 
appurtenances  used  by  said  railways  Jointly;  but  in  no  case 
must  two  lines  of  street  railway,  operated  under  different 
managements,  occupy  and  use  the  same  street  or  tracks 
for  a  distance  of  more  than  five  blocks  consecutively.  En. 
March  21,  1872.    Am'd.  1891,  13. 

Cal.  Rep.  Cit    54,  74;   54,  76;  57.  168;    57,  170;   57,  177; 
91.  452;  91,  454;  115,  297;  129,  182;   135,  659. 

'  §  500.  Crosaing  tracks.  Obstructions.  Any  proposed 
railroad  track  may  be  permitted  to  cross  any  track  already 
constructed,  the  crossing  being  made  as  provided  in  chap- 
ter XI,  title  in,  of  this  part.    In  laying  down  the  track  and 
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preparing  therefor,  not  more  than  one  block  must  be  ob- 
structed at  any  one  time,  nor  for  a  longer  period  than  ten 
working  days.    En.  March  21,  1872. 

Crossing  other  railroads:  See  ante,  sees.  465  et  Be<i. 

§  501.  Rates  of  fare,  speed,  etc.  The  rates  of  fare  on 
the  cars  must  not  exceed  ten  cents  for  one  fare  for  any 
distance  under  three  miles,  and  in  municipal  corporations 
of  the  first  class  must  not  exceed  five  cents  for  each  pas- 
senger per  trip  of  any  distance  in  one  direction,  either 
going  or  coming,  along  any  part  of  the  whole  length  of  the 
road  or  its  connections.  The  cars  must  be  of  the  most 
approved  construction  for  the  comfort  and  convenience  of 
passengers,  and  provided  with  brakes  to  stop  the  same, 
when  required.  A  violation  of  the  provisions  of  this  sec- 
tion subjects  the  corporation  to  a  fine  of  one  hundred 
dollars  for  each  offense.  En.  March  21,  1872.  Am.'d.  1903, 
172. 

Cal.  Rep.  Cit    97.  563;  134,  485. 

Bates  of  fare  for  railroad  corporations:  See  sec.  489. 

Act  limiting  and  fixing  rates  of  far«s:  See  post.  Appen- 
dix, title  Railroads. 

Act  permitting  letter  carriers  to  ride  free:  See  post.  Ap- 
pendix, title  Railroada 

§  502.  Time  allowed  for  commencing  «and  completing 
work.  Penalty.  Extension  of  time.  Work  to  construct  the 
railroad  must  be  commenced  in  good  faith  within  not  morp 
than  one  year  from  the  date  of  the  taking  effect  of  the 
ordinance  granting  the  right  of  way,  and  said  work  must 
be  completed  within  not  more  than  three  years  after  the 
taking  effect  of  such  ordinance;  provided,  that  the  govern- 
ing body  of  such  municipal  corporation  at  the  time  ot 
granting  said  right  of  way  shall  have  the  power  to  fix  the 
time  for  either  the  commencing  or  completion,  or  both,  of 
said  work;  not,  however,  to  a  time  less  than  six  months  for 
commencing,  and  not  less  than  eighteen  months  for  com- 
pleting the  same.  A  failure  to  comply  with  either  of  the 
foregoing  provisions  of  this  section,  or  with  either  of  the 
provisions  of  the  ordinance  granting  said  right  of  way, 
works  a  forfeiture  of  the  right  of  way,  and  also  of  the 
franchise,  unless  the  uncompleted  portion  is  abandoned  by 
the  person  or  corporation  to  whom  said  right  of  way  Is  ' 
granted,  with  the  consent  of  the  authorities  granting  the 
right  of  way,  such    abandonment  and  consent  to  be  in 
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writing.  The  anthority  granting  the  right  of  way  shall 
have  the  power  to  grant  an  extension  of  time  for  the  com- 
pletion of  said  work,  if  it  appear  that  the  work  has  been 
commenced  within  the  time  fixed,  and  prosecuted  in  good 
faith;  but  no  extension  of  time  shall  be  granted  for  the 
commencement  of  said  work,  and  shall  not  be  granted  for 
more  than  one  year  for  the  completion  of  the  same.  All 
extensions  of  time  shall  be  in  writing,  and  made  a  matter 
of  record  in  the  municipality.  Provided  further,  that  this 
act  shall  not  in  any  way  affect  any  franchise  or  right  of 
way  granted  before  its  passage.  En.  March  21, 1872.  Am'd. 
1895,  17. 

Cal.  Rep.  Cit.    57,  178;  91,  341;  101,  337;  117,  611;  117, 
612;  117,  616. 

fV)rfeiture  for  failure  to  commence  work,  of  railroad 
corporations:  See  sec.  468;  generally,  see  sec  868.. 

§  503.  May  make  further  regulations  and  rules.  Cities 
and  towns  in  or  through  which  street  railroads  run  may 
make  such  further  regulations  for  the  government  of  such 
street  railroads  as  may  be  necessary  to  a  full  enjoyment 
of  the  franchise  and  the  enforcement  of  the  conditions  pro- 
vided herein.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    128,  436. 

§  604.  Penalty  for  overcharging.  Any  corporation,  or 
agent  or  employee  thereof,  demanding  or  charging  a 
greater  sum  of  money  for  fare  on. the  oars  of  such  street 
railroad  than  that  fixed,  as  provided  in  this  title,  forfeits 
to  the  person  from  whom  such  sum  is  received,  or  who  is 
thus  overcharged,  the  sum  of  two  hundred  dollars,  to  be 
recovered  in  a  civil  action,  in  any  justice's  court  having 
jurisdiction  thereof,  against  the  corporation.  En.  March 
21,  1872. 

§  505.  To  provide  and  furnish  passenger  tickets.  Pen- 
alty. Every  street  railroad  corporation  must  provide,  and, 
on  request,  furnish  to  all  persons  desiring  a  passage  on  its 
cars,  any  required  quantity  of  passenger  tickets  or  checks, 
each  to  be  good  for  one  ride.  Any  corporation  falling  to 
provide  and  furnish  tickets  or  checks  to  any  person  desir- 
ing to  purchase  the  same  at  not  exceeding  tiie  rate  herein- 
before described,  shall  forfeit  to  such  person  the  sum  of 
two  hundred  dollars,  to  be  recovered  as  provided  in  the 
preceding  section;  provided,  that  the  provisions  of  this 
secUon  shall  not  apply  to  such  street  railroad  corpora- 
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tions  as  charge  but  five  cents  fttre.    En.  Marcli  21,  1S72. 
Am'd.  1873-4,  213;  1883,  84. 

§  506.  Proof  of  agenoy.  Upon  the  trial  of  an  action  for 
any  of  the  sums  forfeited,  as  provided  in  the  two  preced- 
ing sections,  proof  that  the  person  demanding  or  receiv- 
ing the  money  as  fare,  or  for  the  sale  of  the  ticket,  or 
check,  was  at  the  time  of  making  the  demand  or  receiving 
the  money,  engaged  in  an  office  of  the  corporation,  or 
vehicle  belonging  to  the  corporation,  shall  be  prima  facie 
evidence  that  such  person  was  the  agent,  servant,  or  em- 
ployee of  the  corporation,  to  receive  the  money  and  give 
the  ticket  or  check  mentioned.  E^.  March  21, 1872.  Am'd. 
1873-4,  213. 

§  507.  Reserved  rights.  In  every  grant  to  construct 
street  railroads,  the  right  to  grade,  sewer,  pave,  macadam- 
ize, or  otherwise  improve,  alter,  or  repair  the  streets  or 
highways,  is  reserved  to  the  corporation,  and  cannot  be 
alienated  or  impaired;  such  work  to  be  done  so  as  to  ob- 
struct the  railroad  as  little  cus  possible,  and,  if  required, 
the  corporation  must  shift  its  rails  so  as  to  avoid  the  ob- 
structions made  thereby.  En.  March  21,  1872.  Am'd. 
1873-4.  214. 

S  508.  License  to  be  paid  to  city  or  town.  Each  street 
railroad  corporation  must  pay  to  the  authorities  of  the  city, 
town,  county,  or  city  and  county,  as  a  license  upon  each 
car,  such  sum  as  the  authorities  may  fix,  not  exceeding 
fifty  dollars  per  annum  in  the  city  of  San  Francisco,  nor 
more  than  twenty-five  dollars  per  annum  in  other  cities 
or  towns.  Where  any  street  railroad  connects  or  runs 
through  two  or  more  cities  or  towns,  a  proportionate  or 
equal  share  of  such  license  tax  must  be  paid  to  each  of  the 
cities  or  towns;  and  no  such  license  tax  is  due  the  county 
authorities  where  the  same  is  paid  to  any  city  or  town 
authority.    En.  March  21,  1872. 

Licenses:  See  Pol.  Code,  sees.  3356  et  seq. 

§  509.  Track  for  grading  purposes.  The  right  to  lay 
down  a  track  for  grading  purposes,  and  maintain  the  same 
for  a  period  not  to  exceed  three  years,  may  be  granted  by 
the  corporate  authorities  of  any  city  or  town,  or  city  and 
county,  or  supervisors  of  any  city  or  county,  but  no  such 
track  must  remain  more  than  three  years  upon  any  one 
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Street;  and  it  mnst  be  laid  level  with  the  street,  and  must 
i)c  operated  nnder  snch  restrictions  as  not  to  interfere  wit& 
the  use  of  the  street  oy  the  public.  The  corporate  author- 
lUes  of  any  city  or  town,  or  city  and  county,  may  grant  the 
right  to  use  steam  or  any  other  motive  power  in  propelling 
the  cars  used  on  such  grading  track,  when  public  conveni- 
ence or  utility  demands  it,  but  the  reasons  therefbr  must 
be  set  forth  in  the  ordinance,  and  the  right  to  rescind  the 
ordinance  at  any  time  reserved.    En.  March  21,  1872. 

§^  510.  Provisions  of  title  III  applicable  to  street  rail- 
roads. Street  railroads  are  governed  by  the  provisions  of 
title  in  of  this  part,  so  far  as  they  are  applicable,  unless 
such  railroads  are  therein  specially  excepted.  Etn.  March 
21.  1872.    Am'd.  1873-4,  214. 

Cal.  Rep.  Cit.    109,  577;  109,  583;  109,  584;    125,  454. 

Title  III:  See  sees.  454  et  seq. 

I  511.  Title  appiioable  to  natural  persone  alike  with  cor- 
porations. When  a  street  railroad  is  constructed,  owned, 
or  operated  by  any  natural  person,  this  title  is  appiioable 
to  such  person  in  like  manner  as  it  is  applicable  to  cor- 
porations.   En.  March  21,  1872. 

Cal.  Rep.  Cit    98,  314;  132,  678. 
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TITLE  V. 

WAGON   ROAD   CORPORATIONS. 

8  ftl2.  Three  commtasionerB  to  act  with  sunreyor. 

§  513.  Survey  and  map  to  be  filed  and  approved  by  superviaors. 

S  614.  Tolls,    etc.,   to  be  collected.    Penalty  for  taking  unlawful   tolla. 

I  615.  No  tolla  to  be  eharffea  on  highways  or  publio  roads. 

I  616.  Rates  of  toll  to  be  posted  at  gate. 

I  517.  Toll  gatherer  may  detain  persons  until  they  pay  toll. 

S  618.  Toll  gatherer  not  to  detain  any  person  unnecessarily. 

I  619.  Persons  avoiding  tolls  to  pay  five  dollars. 

620.  Penalties  for  trespasses  on  property  of  corporation. 

621.  Revenue,   how  appropriated.    Tolls  to  be  reduced,  etc. 

622.  May  mortgage  and  hypothecate  corporate  property. 

623.  This  title  applies  to  natural  persons  as  well  as  corporations. 
S  624.  Franchises  for  construction  of  roada  for  horses  or  vehicles. 

§  512.  Three  commlBBlonere  to  act  with  surveyor. 
Where  a  corporation  is  formed  for  the  construction  and 
maintenance  of  a  we^on  road,  the  road  mnst  be  laid  out 
as  follows:  Three  commissioners  must  act  in  conjunction 
with  the  surveyor  of  the  corporation,  two  to  be  appointed 
by  the  board  of  supervisors  of  the  county  through  which 
thj  road  is  to  run,  and  one  by  the  corporation,  who  must 
lay  out  the  proposed  road  and  report  their  proceedings, 
together  with  the  map  of  the  road  to  the  supervisors,  as 
provided  in  the  succeeding  section.  En.  March  21,  1872. 
Am'd.  1873-4,  214. 

Oal.  Rep.  Cit    95,  85. 

Wagon  road  corporation:  See  ante,  sees.  291-294. 

§  613.  Survey  and  map  to  be  filed  and  approved  by  eu- 
pervlsors.  When  the  route  is  surveyed,  «  map  thereof 
must  be  submitted  to  and  filed  with  the  board  of  supervis- 
ors of  each  county  through  or  into  which  the  road  runs, 
giving  its  general  course  and  the  principal  points  to  or  by 
which  it  runs,  and  its  width,  which  must  in  no  case  exceed 
one  hundred  feet,  and  the  supervisors  must  either  approve 
or  reject  the  survey.  If  approved,  it  must  be  entered  of 
record  on  the  journals  of  the  board  and  such  approval  au- 
thorizes the  use  of  all  public  lands  and  highways  over 
which  the  survey  runs;  but  the  board  of  supervisors  must 
require  the  corporation,  at  its  own  expense,  and  the  corpo- 
ration must  so  change  and  open  the  highway  so  taken  and 
used  as  to  make  the  same  as  good  as  before  the  appro- 
priation  thereof;  and  must  so  construct  all  crossings  of 
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public  highways  over  and  by  its  road,  and  its  toU  gates, 
as  not  to  hinder  or  obstruct  the  use  of  the  same.  Bn. 
March  21,  1872.    Am'd.  1905,  567. 

§  514.  Tolls,  etc.,  to  be  collected.  Penalty  for  taking  un- 
lawful tolls.  All  wagon  road  corporations  may  bridge  or 
keep  ferries  on  streams  on  the  line  of  their  road,  and  must 
do  all  things  necessary  to  keep  the  same  in  repair.  They 
may  take  such  tolls  only  on  their  roads,  ferries,  or  bridges, 
as  are  fixed  by  the  board  of  supervisors  of  the  proper 
county  through  which  the  road  passes,  or  in  which  the 
ferry  or  bridge  is  situate.  But  in  no  case  must  the  tolls 
be  more  than  sufficient  to  pay  fifteen  per  cent,  nor  less 
than  ten  per  cent  per  annum  on  the  cost  of  construction, 
after  paying  for  repairs  and  other  expenses  for  attending 
to  the  roads,  bridges,  or  ferries.  If  tolls,  other  than 
as  herein  provided,  are  charged  or  demanded,  the  corpora- 
tion forfeits  its  franchise,  and  must  pay  to  the  party  so 
charged  one  hundred  dollars  as  liquidated  damages.  En. 
March  21,  1872.    Am'd.  1873-4,  214;   1873-4,  .272;   1905,  577. 

Cal.  Rep.  Cit.    88,  633. 

This  section  was  also  amended  by  act  of  March  30,  1874. 
Amendments  1873-4,  p.  214;  but  by  section  287  of  that  act, 
p.  269,  other  laws  passed  at  that  session  superseded  the 
provisions  of  that  act,  leaving  the  preceding  act  of  March 
28,  1874,  in  force  sixty  days  after  its  passage. 

Sale  of  franchise  under  execution:  See  ante,  388. 

Toll  roads:  Pol.  Code,  sees.  2779  et  seq. 

S  515.  No  tolls  to  be  charged  on  highways  or  public 
roads.  When  any  highway  or  public  road  is  taken  and 
used  by  any  wagon  road  corporation  as  a  part  of  its  road, 
the  corporation  must  not  place  a  toll  gate  on  or  take  tolls 
for  the  use  of  such  highway  or  public  road  by  teamsters, 
travelers,  drovers,  or  anyone  transporting  property  over 
the  same.    En.  March  21«  1872. 

§  516.  Rates  of  toil  to  be  posted  at  gate.  The  corpora- 
tion must  affix  and  keep  up,  at  or  over  each  gate,  or  in 
some  conspicuous  place,  so  as  to  be  conveniently  read,  a 
printed  list  showing,  first,  the  date  when  the  franchise  or 
privilege  under  which  the  right  to  collect  tolls  is  claimed, 
was  granted  and  the  term  of  duration  of  said  franchise; 
second,  the  date  upon  which  rates  of  tolls  were  last  fixed 
by  the  board  of  supervisors;  and,  third,  the  rates  of  tolls 
levied  and  demanded.    Failure  to  comply  with  the  provi- 
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siona  of  this  act  shall  work  an  Immediate  forfeiture  of 
franchiBe.    Bn.  March  21,  1872.    Am'd.  1900-01,  5. 

8  517.  Toll  gatherer  may  detain  persons  until  they  pay 
tell.  Each  toll  gatherer  may  prevent  from  passing  through 
his  gate  any  person,  animal,  or  vehicle,  subject  to  toll, 
until  the  toll  authorized  to  be  collected  for  such  passing 
has  been  paid.    En.  March  21,  1872.    Am'd.  1905,  577. 

The  section  as  It  now  stands  authorises  the  toll  gatherer  to  prevent 
from  passing  through  his  gate  persons  leading  or  driving  animals  or 
vehicles  subject  to  toll.  The  form  of  the  section  has  been  changed  to 
express  what  was  xloubtless  originally  intended  by  the  legislature.— 
Code  Commissioner's  Note. 

§  618.  Toll  gatherer  not  to  detain  any  person  unnecea- 
sarlly.  Every  toll  gatherer  who,  at  any  gate,  unreason- 
ably hinders  or  delays  any  traveler  or  passenger  or  any 
vehicle  or  animal  liable  to  the  payment  of  toll,  or  demands 
or  receives  from  any  peieon  more  than  he  is  authorized  to 
collect,  for  each  offense  forfeits  the  sum  of  twenty-five  dol- 
lars to  the  person  aggrieved.  En.  March  21,  1872.  Am'd. 
1905,  578. 

The  change  consists  in  the  insertion  of  the  words  "or  any  vehlcfle  or 
animal"   after   "passenger." — Code  Commissioner's  Note. 

§  619.  Persons  avoiding  tolls  to  pay  five  dollars.  Every 
person  who,  to  avoid,  the  payment  of  the  legal  toll,  with 
his  team,  vehicle,  or  horse,  turns  out  of  a  wagon,  turnpike, 
or  plank  road,  or  passes  any  gate  thereon  or  ground  adja- 
cent thereto,  and  again  enters  upon  such  road  for  each  of- 
fense forfeits  the  sum  of  five  dollars  to  the  corporation 
injured.    Bn.  March  21,  1872. 

8  520.  Penalties  for  trespasses  on  property  of  corpora- 
tlon.    Every  person  who: 

1.  Willfully  breaks,  cuts  down,  defaces,  or  injures  any 
milestone  or  post  on  any  wagon,  turnpike,  or  plank 'road; 
or, 

2.  Willfully  breaks  or  throws  down  any  gate  on  such 
road;  or, 

3.  Digs  up  or  injures  any  part  of  such  road,  or  anything 
thereunto  belonging;  or, 

4.  Forcibly  or  fraudulently  passes  any  gate  thereon 
without  having  paid  the  legal  toll; 

For  each  offense  forfeits  to  the  corporation  injured  the 
sum  of  twenty-five  dollars,  In  addition  to  the  damages  re- 
sulting from  his  wrongful  act.    En.  March  21,  1872. 


m  WAOON  ROAD  CORPORATIONS.  if  CZt-UI 

§  521.    Revenue,  hew  appropriated.    Tolls  to  be  reduced, 

etc  The  entire  revenue  derived  from  the  road  shall  be 
appropriated:  first,  to  repayment  to  the  corporation  of  the 
costs  of  its  construction,  together  with  the  incidental  ez- 
X>enses  incurred  in  collecting  tolls  and  keeping  the  road  in 
repair;  and,  second,  to  the  payment  of  the  dividend  among 
its  stockholders,  as  provided  in  section  five  hundred  and 
fourteen.  When  the  repayment  of  the  cost  of  construction 
is  completed,  the  tolls  must  be  so  reduced  as  to  raise  no 
more  than  an  amount  sufficient  to  pay  said  dividend,  and 
incidental  expenses,  and  to  keep  the  road  in  good  repair. 
En.  March  21,  1872.    Am'd.  1873-4,  215. 

8  522.  May  mortgage  and  hypothecate  corporate  prop- 
erty. The  corporation  may  mortgage  or  hypothecate  Its 
road  and  other  property  for  funds  with  which  to  construct 
or  repair  its  road,  but  no  mortgage  or  hypothecation  is 
valid  or  binding  unless  at  least  twenty-five  per  cent  of  the 
capital  stock  subscribed  has  been  paid  in  and  invested  in 
the  construction  of  the  road  and  appurtenances,  and  then 
only  after  an  affirmative  vote  of  two-thirds  of  the  capital 
stock  subscribed.    En.  March  21,  1872.    Am'd.  1905,  578. 

Cal.  Rep.  Cit    80,  341. 

t  523.  This  title  applies  to  natural  persons  as  well  as 
corporations.  When  a  wagon,  turnpike,  or  plank  road  is 
constructed,  owned,  or  operated  by  any  natural  person, 
this  title  is  applicable  to  such  person  in  like  manner  as  it 
is  applicable  to  corporationsT    En.  March  21,  1872. 

Cal.  Rep.  Cit.    79,  168;  80,  341;  98,  313. 

Toll  roads:  See  Pol.  Code,  sees.  2779-2832. 

§  524.  Franchises  for  construction  of  roads  for  horseless 
vehiclee.  The  legislative  or  other  body  to  whom  is  in- 
trusted the  government  of  any  county,  city  and  county, 
city,  or  town,  may,  under  such  regulations,  restrictions, 
and  limitations  as  it  may  provide,  subject  to  existing  laws, 
grant  franchises  for  the  construction  of  paths  and  roads, 
either  on  the  surface,  elevated,  or  depressed,  -on,  over, 
across,  or  under  the  streets  and  public  highways  of  any 
such  county,  city,  or  town,  for  the  use  of  bicycles,  tricycles, 
motorcycles,  and  other  like  horseless  vehicles,  for  a  term 
not  exceeding  fifty  years.  In  incorporated  cities  no  fran- 
chise must  be  granted  for  the  purpose  herein  expressed, 
unless  the  consent  in  writing  of  the  owners  of  a  majority 
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,  of  the  frontage  upon  the  road  or  street  along  which  said 
path  or  road  is  sought  to  be  constructed,  is  first  had  and 
obtained,  and  filed  with  such  legislative  or  governing  body. 
Bn.   Stats.   1905,   578. 

The  statute  of  1897,  page  191.  authorizing  municipal  corporations  to 
construct  paths  and  roads  for  the  use  of  bicycles  and  other  horseless 
vehicles,  is  codified  In  this  section. —Code  Commissioner's  Note. 


TITLE  VI. 

BRIDGE.    PERRT,    WHARF.    CHUTE,    AND   PIER   CORPORATIONS. 

{  628.  Corporation  to  obtain  license  from  supervisors. 

8  529.  Corporate  existence  ceases,   when. 

\  530.  Annual  report  to  supervisors. 

S  531.  This  title  to  apply  to  natural  persons  alike  with  corporations. 

§  628.  Corporatfon  to  obtain  license  from  supervieors. 
No  corporation  must  construct,  or  take  tolls  on  a  bridge, 
ferry,  wharf,  chute,  or  pier  until  authority  Is  granted  there- 
for by  the  supervisors,  or  other  governing  body  having 
authority  In  that  behalf.  En.  March  21,  1872.  Am'd.  1905, 
579. 

The  change  consists  In  the  insertion  of  the  words  "or  other  governing 
body  having  authority  In  that  behalf,"  after  ••supervisor."— Code 
Commissioner's  Note. 

Cal.  Rep.  Cit.    136,  49. 

Public  ferries  and  toll  bridges:  See  Pol.  Code,  sees.  2843 
et  seq. 

§  529.  Corporate  existence  ceases,  when.  Every  such 
corporation  ceases  to  be  a  body  corporate: 

1.  If,  within  six  months  from  filing  its  articles  of  incor- 
poration, it  has  not  obtained  such  authority  from  the  board 
of  supervisors,  or  other  gcverning  body  having  authority  in 
that  behalf;  and  if,  within  one  year  thereafter,  it  has  not 
commenced  the  construction  of  the  bridge,  wharf,  chute,  or 
pier,  and  actually  expended  thereon  at  least  ten  per  cent 
of  the  capital  stock  of  the  corporation; 

2.  If,  within  three  years  from  filing  the  articles  of  incor- 
poration, the  bridge,  wharf,  chute,  or  pier  Is  not  completed; 

3.  If,  when  the  bridge,  wharf,  chute,  or  pier  of  the  cor- 
poration is  destroyed,  it  is  not  reconstructed  and  ready  for 
use  within  three  years  thereafter; 

4.  If  the  ferry  of  any  such  corporation  is  not  in  running 
order  within  three  months  after  authority  is  obtained  to 


178  BRIDGE.   FERRY,   ETC.,   CORPORATIONS.  |  580 

establish  It,  or  If  at  any  time  thereafter  it  ceases  for  a  like 
term  consecutively  to  perform  the  duties  Imposed  by  law. 
En.  March  21.  1872.    Am'd.  1905,  579. 

The  change  consists  In  the  Insertion  of  the  words  "or  other  governing 
body  having  authority  In  that  behalf,"  after  "supervisors."— Code 
Commissioner's  Note. 

S  530.  Annual  report  to  supervisors.  The  president,  and 
secretary  of  every  bridge,  ferry,  wharf,  chute,  or  pier  cor- 
poration must  annually,  under  oath,  report  to  the  board  of 
supervisors,  or  other  governing  body  having  authority  in 
that  behalf,  of  the  county  in  which  the  articles  of  incorpo- 
ration are  filed: 

1.  The  cost  of  constructing  and  providing  all  necessary 
appendages  and  appurtenances  for  its  bridge,  ferry,  wharf, 
chute,  or  pier; 

2.  The  amount  of  all  moneys  expended  thereon,  since  its 
construction,  for  repairs  and  incidental  expenses; 

3.  The  amount  of  its  capital  stock,  how  much  paid  in, 
and  how  much  actually  expended  thereof; 

4.  The  amount  received  during  the  year  for  tolls,  and 
from  all  other  sources,  stating  each  separately; 

5.  The  amount  of  dividends  made,  and  the  indebtedness 
of  the  corporation,  specifying  for  what  it  was  incurred; 

6.  Such  other  facts  and  particulars  respecting  the  busi- 
ness of  the  corporation,  as  the  board  of  supervisors  or 
other  governlDg  body  having  authority  in  that  behalf  may 
require. 

This  report  the  president  and  secretary  must  cause  to  be 
published  for  four  weeks  in  a  daily  newspaper  published 
nearest  the  bridge,  ferry,  wharf,  pier,  or  chute,  if  required 
by  order  of  the  board  of  supervisors  or  other  governing 
body  having  authority  in  that  behalf.  A  failure  to  make 
such  report  subjects  the  corporation  to  a  penalty  of  two 
hundred  dollars,  and  for  every  week  permitted  to  elapse 
after  such  failure  an  additional  penalty  of  fifty  dollars,  pay- 
able in  ..each  case  to  the  county  from  which  the  authority 
of  the  corporation  was  derived.  All  such  cases  must  be 
reported  by  the  board  of  supervisors,  or  other  governing 
body  having  authority  in  that  behalf,  to  the  district  attor- 
ney or  city  attorney,  who  must  commence  an  action  there- 
for.   En.  March  21,  1872.    Am'd.  1905,  579. 

The  change  consists  in  the  insertion  «f  the  words  "or  other  governing 
body  having  authority  in  that  behalf,"  after  "supervisors."— Cade 
Commissioner's  Note. 
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§  531.  Thfs  title  to  apply  to  natural  persons  alike  with 
corporations.  When  a  bridge,  ferry,  wharf,  chute,  or  pier 
is  constructed,  operated,  or  owned  by  a  natural  person,  this 
title  is  applicable  to  such  persons  In  like  manner  as  it  is 
applicable  to  corporations.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     98,  314. 

General  provisions:  Public  ferries  and  toll  bridges,  Pol. 
Code,  sees.  2843-2895;  wharves,  chutes,  and  piers,  Pol. 
Code,  sees.  2906-2921. 


TITLE  VII. 

Old  title  repealed  and  new  title  added  March  20,   1905. 

Stats.  1905,  492. 

TELEGRAPH  AND  TELEPHONE  CORPORATIONS. 

§  536.    May  use  right  of  way  along  waters,  roads,  and  highways. 

§  537.    Liability  for  damaging  telegraph  or  telephone  property.         ^ 

§  538.  Penalty  for  willfully  or  maliciously  Injuring  telegraph  or  tele- 
phone property. 

§  539.  Conditions  on  which  damage  to  subaqueous  cable  may  be  reoov- 
ered. 

§  640.    May   dispose  of  certain   rights. 

I  541.    Rates  of  charges  to  be  fixed  and  how  published.    (Repealed.) 

§  536.  May  use  right  of  way  along  waters,  roads,  and 
highways.  Telegraph  or  telephone  corporations  may  con- 
struct lines  of  tele^aph  or  telephone  lines  along  and  upon 
any  public  road  or  highway,  along  or  across  any  of  the 
waters  or  lands  within  this  state,  and  may  erect  poles, 
posts,  piers,  or  abutments  for  supporting  the  insulators, 
wires,  and  other  necessary  fixtures  of  their  lines,  in  such 
manner  and  at  such  points  as  not  to  incommode  the  public 
use  of  the  road  or  highway  or  interrupt  the  nayigation 
of  the  waters  En.  March  21,  1872.  Rep.  1905,  492.  En. 
1905,  492. 

The  change  consists  in  the  Insertion  of  the  words  "or  telephone"  after 
the  word  "telegraph."  thus  Including  telephone  companies  within  the 
operation  of  the  above  sections.— Code  Commissioner's  Note. 

§  537.  Liability  for  damaging  telegraph  or  telephone 
property.  Any  person  who  injures  or  destroys,  through 
want  of  proper  care,  any  necessary  or  useful  fixture  of  any 
telegraph  or  telephone  corporation,  is  liable  to  the  corpo- 
ration for  all  damages  stlstained  thereby.  Any  vessel 
which,  by  dragging  its  anchor,  or  otherwise,  breaks.  In- 
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Jures,  or  destroys  the  subaqueous  cable  of  a  telegraph  or 
telephone  corporation,  subjects  its  owner  to  the  damages 
hereinbefore  specified.    Bn.   March    21,   1872.    Rep.   1905, 
492.     Bn.  1905,  492. 
See  note  to  8  536,  ante. 

§  538.  Penalty  for  willfully  or  maliciously  injuring  tele- 
graph or  telephone  property.  Any  person  who  willfully  and 
maliciously  does  any  injury  to  any  telegraph  or  telephone 
property,  mentioned  in  the  preceding  section,  Is  liable  to 
the  corporation  for  one  hundred  times  the  amount  of  actual 
damages  sustained  thereby,  to  be  recovered  in  any  court  of 
competent  Jurisdiction.  En.  March  21,  1872.  Rep  1905, 
492.     En.  1905,  492. 

See  note  to  {  536,  note. 

§  539.  Conditions  on  which  damage  to  subaqueous  cable 
may  be  recovered.  No  telegraph  or  telephone  corporation 
can  recover  damages  for  the  breaking  or  injuring  of  any 
subaqueous  telegraph  or  telephone  cable,  unless  such  cor- 
poration has  previou<sly  erected  on  either  bank  of  the 
waters  under 'Which  the  cable  is  placed,  a  monument,  indi- 
cating the  place  where  the  cable  lies,  and  publishes  for 
one  month  in  some  newspaper  most  likely  to  give  notice 
to  navigators,  a  notice  giving  a  description  and  the  pur- 
pose of  the  monuments,  and  the  general  course,  landings, 
and  termini  of  the  cable.  En.  March  21,  1872.  Rep.  1905, 
492.     En.  1905,  492. 

See  note  to  §  536,  ante. 

S  540.  May  dispose  of  certain  rights.  Any  telegraph  or 
telephone  corporation  may  at  any  time,  with  the  consent  of 
the  persons  holding  two-thirds  of  the  issued  stock  of  the 
corporation,  sell,  lease,  assign,  transfer,  or  convey  any 
rights,  privileges,  franchises,  or  property  of  the  corpora- 
tion, except  its  corporate  franchise.  En.  March  21,  1872. 
Rep.  1905,  492.    Bn.  1905,  492. 

See  note  to  §  536,  ante. 

8  541.  Rates  of  charges  to  be  fixed,  and  how  published. 
(Repealed.)     E^n.  March  21,  1872.    Rep.  1873-4,  216. 
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TITLE  VIIL 

WATER  AND  CANAIi  CX)RPORATIONS. 

S  548.  Corporation  may  obtatn  contract  to  supply  dty  or  town. 

§  549.  Water  corporations,   duties,  etc. 

S  660.  Right  to  use  streets,  ways,  alleys,  an^  roads. 

I  661.  Construction  of  canal,  etc. 

I  562.  Right  Of  purchaser  to  use  water  for  irrigating. 

§  548.  Corporation  'may  obtain  contract  to  supply  city 
or  town.  No  corporation  formed  to  supply  any  city,  dty 
and  county,  or  town  with  water  must  do  so  unless  prerl- 
ously  authorized  by  an  ordinance  of  the  authorities  there- 
of, or  unless  it  is  done  in  conformity  with  a  contract  en- 
tered into  between  the  city,  city  and  county,  or  town  and 
the  corporation.  Contracts  so  made  are  vulid  and  binding 
in  law,  but  do  iaot  take  from  the  city,  city  and  county,  or 
town  the  right  to  regulate  the  rates  for  water,  nor  must 
any  exclusive  right  be  granted.  No  contract  or  grant  must 
be  made  for  a  term  exceeding  fifty  years.  EjU.  March  21, 
1872. 

Water  rights:   See  sees.  1410  et  seq. 

§  549.  Water  corporations,  duties,  etc.  All  corpora- 
tions formed  to  supply  water  to  cities  or  towns  must  fur- 
nish pure  fresh  water  to  the  inhabitants  thereof,  for  family 
uses,  so  long  as  the  supply  permits,  at  reasonable  rates 
and  without  distinction  of  persons,  upon  proper  demand 
therefor;  and  must  furnish  water  to  the  extent  of  their 
means,  in  case  of  fire  or  other  great  neceffsity,  free  of 
charge.  The  board  of  supervisors,  or  the  proper  city  or 
town  authorities,  may  prescribe  proper  rules  relating  to 
the  delivery  of  water,  not  inconsistent  with  the  laws  of  the 
state.    En.  March  21,  1872.    Am'd.  1873-4.  21;    1905,  580. 

The  change  consists  in  the  omission  of  the  two  sentences  following  the 
wocd  "change,"  which  are  now  a  part  of  the  section,  said  sentences 
having  been  superseded  by  the  provisions  of  the  Constitution  of  1871, 
providing  for   the   mode   in  which   water  rates   shall  be  fixed.— Code 

Commissioner's  Note. 

Cal.  Rep.  Cit    52, 134;   52,  141. 

S  550.  Right  to  use  streets,  ways,  alleys,  and  roads. 
£n.  March  21,  1872.    Rep.  1905,  680. 

This  section  is  an  expression  of  the  constitutional  provisions  fotind  In 
the  Constitution  of  1849.   respecting  the  right  of  corporations  to 
streets  for  laying  water  pipes.— Code  Commissioner's  Note. 
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§  551.  Construction  of  canal,  etc.  No  canal,  flume,  or 
other  appliance  for  the  conducting  of  water  must  he  so 
laid,  constructed,  or  maintained  as  to  obstruct  any  puhlic 
highway;  and  every  person  or  corporation  owning,  main- 
taining, operating  or  using  any  such  canal,  flume,  or  ap- 
pliance, crossing  or  running  along  any  public  highway, 
must  construct,  maintain,  and  keep  in  repair  such  bridges 
across  the  same  as  may  be  necessary  to  the  safe  and  con- 
yenient  use  of  such  highway  by  the  public;  and  on  fail- 
ure so  to  do,  the  board  of  supervisors  of  the  county,  after 
seven  days'  notice  in  writing  to  said  person  or  corporation, 
may  construct  or  repair  such  bridge  or  bridges,  and  re- 
cover of  such  person  or  corporation  the  amount  of  the  ex- 
penditure made  in  so  doing.  En.  March  21,  1872.  Am'd. 
19a5,  580. 

The  design  of  the  amendment  la  to  better  express  the  purpose  of  the 
present  section  an\l  to  remove  the  objections  that  It  may  be  uncon- 
stitutional in  investingr  the  supervisors  with  an  arbitrary  power  to 
require  or  not  require  bridges*  and  to  supply  the  present  defect  in 
not  providing  any  means  of  coercing  the  performance  of  the  duty 
created.— Code  Commissioner's   Note. 

Cal.  Rep.  Cit.    68,  359;    98,  183. 

See  the  earlier  acts  upon  canal  and  ditch  corporations: 
Act  May  14,  1862,  Stats.  1862,  541;  and  the  subsequent  act, 
April  2,  1870,  Stats.  1870,  660.  See,  also.  Statutes  in  force, 
title.  Water  Commissioners. 

Act  of  March  30,  1872,  relative  to  formation  of  canal  and 
ditch  corporations,  Stats.,  1871-2,  p.  733. 

S  552.  Right  of  purchaser  to  use  water  for  irrigating. 
Whenever  any  corporation,  organized  under  the  laws  of 
this  state,  furnishes  water  to  irrigate  lands  which  said 
corporation  has  sold,  the  right  to  the  flow  and  use  of  said 
water  is  and  shall  remain  a  perpetual  easement  to  the 
land  so  sold,  at  such  rates  and  terms  as  may  be  established 
by  said  corporation  in  pursuance  of  law.  And  whenever 
any  person  who  is  cultivating  land,  on  the  line  and  within 
the  flow  of  any  ditch  owned  by  such  corporation,  has  been 
furnished  water  by  it,  with  which  to  irrigate  his  land,  such 
person  shall  te  entitled  to  the  continued  use  of  said  water, 
upon  the  same  terms  as  those  who  have  purchased  their 
land  of  the  corporation.    En.  Stats.  1875-6,  77. 

Cal.  Rep.  Cit.  66.  440;  56,  441;  90,  286;  112,  434;  112, 
435;    129,  448;    130,  813. 

Act  regulating  sale,  rental,  and  distribution  of  appro- 
priated water:  See  post.  Appendix,  title  Water  Companies. 

Irrigation,  statutes  relating  to:  See  General  Laws,  title 
Irrigation. 

CivU   Code-12  7 
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TITLE  IX. 

HOMESTEAD    CORPORATIONS. 

8  667.    Time   of  corporate   exlatence. 

I  558.  By-laws  must  specify  time  for  and  amount  of  payment  of  In- 
atallments,  and  penalty  for  failure  to  pay.  By-laws  to  be 
furnished  to  any  member  on  demand. 

9  559.    Advertisement  and  sale  of  delinquent  and  forfeited  shares. 
I  560.    May  borrow  and  loan  funds— How,  and  for  what  time. 

§  561.  Minor  children,  wards,   and  married  women  may  own  stock. 

§  662.  Forfeiture    for    speculating    In    or    owning    lands    exceeding    two 

hundred  thousand  \3oIlars. 

I  663.  When  corporation  ii«  terminated,  and  how. 

I  564.  Payment   of   premiums. 

I  666.  Annual  report  to  be  published. 

§  666.  Publication  In  certain  cases. 

§  557.  Time  of  corporate  existence.  Corporations  or- 
ganized for  the  purpose  of  acquiring  lands  in  large  tracts, 
paying  off  encumbrances  thereon,  improving  and  subdivid- 
ing them  into  homestead  lots  or  parcels,  and  distributing 
them  among  the  shareholders,  and  for  the  accumulation 
of  a  fund  for  such  purposes,  are  known  as  homestead  cor- 
porations, and  must  not  have  a  corporate  existence  for  a 
longer  period  than  ten  years.    En.  March  21,  1872. 

.  Time  of  corporate  existence:   See  post.  Appendix,  title 
Homesteads. 

§  558.  By-laws  must  specify  time  for  and  amount  of 
payment  of  Installments,  and  penalty  for  failure  to  pay. 
By-laws  to  be  furnished  to  any  member  on  demand.  Su(di 
corporations  must  specify  in  their  by-laws  the  times  when, 
the  installments  of  the  captal  stock  are  payable,  the 
amount  thereof,  and  the  fines,  penalties,  or  forfeitures  in- 
curred in  case  of  del^ult.  A  printed  copy  of  the  articles 
of  incorporation  and  by-laws  must  be  furnished  to  any 
shareholder  on  demand.    En.  March  21,  1872. 

S  559.  Advertisement  and  sale  of  delinquent  and  for- 
feited shares.  Whenever  any  shares  of  stock  are  declared 
forfeited,  by  resolution  of  the  board  of  directors,  the  di- 
rectors may  advertise  the  same  for  sale,  giving  the  name 
of  the  subscriber  and  the  num-ber  of  shares,  by  notice  of 
not  less  than  three  weeks,  published  at  least  once  a  week 
in  a  newspaper  of  general  circulation  in  the  city,  town,  or 
county  where  the  principal  place  of  business  of  such  cor- 
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poratlon  is  located.  Such  sale  mnst  be  made  at  auction, 
under  the  direction  of  the  secretary  of  the  company.  The 
corporation  may  be  a  bidder,  and  the  shares  must  be  dis- 
posed of  to  the  highest  bidder  for  cash.  No  defect,  in- 
formality, or  irregularity  in  the  proceedings  respecting 
the  sale  invalidates  it,  if  notice  is  given  as  herein  provided. 
After  the  sale  is  made  the  secretary  must,  on  receipt  of 
the  purchase  money,  transfer  to  the  purchaser  the  shares 
sold,  and  after  deducting  from  the  proceeds  of  such  sale 
all  Installments  then  due,  and  all  expenses  and  charges  of 
sale,  must  hold  the  residue  subject  to  the  order  of  the 
delinquent  subscriber.    En.  March  21,  1872. 

S  560.  May  borrow  and  loan  funds^How,  and  for  what 
time.  Homestead  corporations  may  borrow  money  for  the 
purposes  of  the  corporation,  not  exceeding  at  any  one  time 
one-fourth  of  the  aggregate  amount  of  the  shares  or  .parts 
of  shares  actually  paid  In,  and  the  Income  thereof;  no 
greater  rate  of  Interest  must  be  paid  therefor  than  twelve 
per  cent  per  annum.  For  the  purpose  of  completing  the 
purchase  of  lands  Intended  to  be  divided  and  distributed, 
they  may  borrow  on  the  securfty  of  their  shares  on  the 
land  thus  purchased,  or  that  owned  by  the  corporation  at 
the  time  of  procuring  the  loan,  any  sum  of  money  which, 
together  with  the  Interest  contracted  to  become  due 
thereon,  will  not  exceed  ninety  per  cent  of  the  unpaid 
amount  subscribed  by  the  shareholders;  but  no  loan  must 
be  made  to  the  corporation  for  a  term  extending  beyond 
that  of  its  existence.    En.  March  21,  1872. 

§  561.  Minor  children,  wards,  and  married  women  may 
own  stoclc.  Such  shares  of  stock  In  homestead  corpora- 
tions as  may  be  acquired  by  children,  the  cost  of  which, 
and  the  deposits  and  assessments  on  which  are  paid  from 
the  personal  earnings  of  the  children,  or  with  gifts  from 
persons  other  than  their  male  parents,  may  be  taken  and 
held  for  them  by  their  parents  or  guardians.  Married 
women  may  hold  such  shares  as  they  acquire  with  their 
personal  earnings,  or  those  of  their  children,  voluntarily 
bestowed  therefor,  or  from  property  bequeathed  or  given 
to  them  by  persons  other  than  their  husbands.  En.  March 
21,  1872. 

§  562  Forfeiture  for  speculating  in  or  owning  lands  ex- 
ceeding two  hundred  thousand  dollars.  Homestead  cor- 
XK)ratlons  must  not  purchase  and  sell,  or  otherwise  acquire 
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and  dispose  of  real  property,  or  any  interest  therein,  or  any 
personal  property,  for  the  sole  purpose  of  speculation  or 
profit  Nor  must  any  such  corporation  at  any  one  time 
own  or  hold,  in  trust  or  otherwise,  for  its  purposes,  real 
property,  or  any  interest  therein,  which  in  the  aggregate 
exceeds  in  cash  value  the  sum  of  two  hundred  thousand 
dollars.  For  any  violation  of  the  provisions  of  this  section 
corporations  forfeit  their  corporate  rights  and  powers.  On 
the  application  of  any  citizen  to  a  court  of  competent 
jurisdiction  such  forfeiture  may  be  adjudged,  and  the  * 
judgment  carries  with  it  costs  of  the  proceedings.  En. 
March  21,  1872. 

§  563.  When  corporation  is  termlnatedf  and  how.  Ex- 
cept for  the  purpose  of  winding  up  and  settling  its  aflCairs, 
every  homestead  corporation  must  terminate  at  the  expi- 
ration of  the  time  fixed  for  its  existence  in  the  articles  of 
incorporation,  or  when  dissolved  as  provided  in  this  part 
No  dividend  of  funds  must  be  made  on  termination  of  its 
corporate  existence,  until  its  debts  and  liabilities  are  paid; 
and  upon  the  final  settlement  of  the  affairs  of  the  corpora- 
tion, or  upon  the  termination  of  its  corporate  existence, 
the  directors,  in  such  manner  as  they  may  determine,  must 
divide  its  property  among  its  shareholders  in  proportion  to 
their  respective  interests,  or,  upon  the  application  of  a 
majority  in  interest  of  the  stockholders,  must  sell  and  dis- 
pose of  any  or  all  of  the  real  estate  of  the  corporation 
upon  such  terms  as  may  be  most  conductive  to  the  inter- 
ests of  all  the  stockholders,  and  must  convey  the  same  to 
the  purchaser,  and  distribute  the  proceeds  among  the 
shareholders,  or  may  at  any  time,  when  best  for  the  inter- 
ests of  all  the  shareholders,  cause  the  lands  of  the  cor- 
poration to  be  subdivided  into  lots  and  distributed,  by  sale 
for  premiums,  at  auction  or  otherwise,  among  the  share- 
holders.   En.  March  21,  1872. 

§  564.  Payment  of  premiums.  Such  premiums  on  lots 
may  be  made  payable  at  the  time  they  are  bid  off,  and,  If 
not  so  paid  on  any  lot  of  land,  the  directors  may  imme- 
diately offer  the  same  for  sale  again.  If  made  payable  at 
a  future  day,  and  any  shareholder  fails  to  pay  his  bid  on 
the  day  the  same  is  made  due  and  payable,  the  directors 
may  advertise  end  sell  the  shares  of  stock  representing 
the  lots  of  land  on  which  the  premiums  remain  unpaid,  in 
the  manner  provided  in  the  by-laws  for  the  sale  of  shares 
on  account  of  delinquent  installments  and  premiums.  Shi. 
March  21,  1872. 
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§  565.  Annual  report  to  be  published.  The  actual 
financial  condition  of  all  homestead  corporations  must,  by 
the  directors  thereof,  be  published  annually  in  the  [a] 
newspaper  published  at  the  principal  place  of  business  of 
the  corporation,  for  four  weeks,  if  published  in  a  weekly, 
and  two  weeks,  if  published  in  a  daily.  The  statement  must 
be  made  up  to  the  end  of  each  year,  and  must  be  verified 
by  the  oath  of  the  president  and  secretary,  showing  the 
items  of  property  and  liabilities.    En.  March  21,  1872. 

§  566.  Publication  In  certain  cases.  In  any  case  in 
which  a  publication  is  required,  and  no  newspaper  is  pub- 
lished at  the  principal  place  of  business,  the  publication 
may  be  made  in  a -paper  published  in  an  adjoining  county. 
En.   March  21,  1872. 

See  act  of  March  23,  1874,  relative  to  homestead  cor- 
porations. Appendix,  title  Homesteads. 
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TITLE  X. 

SAVINGS  AND   LOAN  CORPORATIONS, 

9  571.  May  loan  money— On  what  terms,  how,  and  to  whom,  and  how 
long. 

9  672.    Capital  stock,  and  rights  and  privileges  thereof. 

9  573.  No  dlvidenids,  except  from  surplus  profits.  To  contract  no  lia- 
bility,  except  for  deposits. 

9  574.  Property  which  may  bo  owned  by  corporations.  Restrictions  tn 
purchases  as  provided  above. 

9  676.    Married  women  and  minors  may  own  stock  in  their  Own  right. 

9  676.  May  issue  transferable  certificates  of  deposit.  Special  certifi- 
cates. 

9  577.    To  provide  reserve  fund  for  the  pajrment  of  losses. 

9  578^   Prohibition    on   director   and    officer,    and    what   vacates   office. 

9  579.    Definition  of  phrase  "create  debts." 

9  5S0.    Banlcs,    amount  of   capital   stock  required. 

9  581.    Restrictions  on  savings  banks. 

I  582.    True  names  of  persons  engaged  in  banking  must  be  shown. 

9  '583.    Dividends— Surplus  fund. 

9  583a.  Capital  actually  paid  up  must  be  published. 

9  5S3b.  Report  of  unclaimed   deposits.    Publication  ot  same. 

9  571.  May  loan  money — On  what  terms,  how,  and  to 
whom,  and  how  long.  Corporations  organized  for  the  pur* 
pose  of  accumulating  and  loaning  tlie  funds  of  their  mem- 
bers, stockholders,  and  depositors,  may  loan  and  invest  the 
funds  thereof,  receive  deposits  of  money,  loan,  invest,  and 
collect  the  same,  with  interest,  and  may  repay  depositors 
with  or  without  Interest.  No  such  corporation  must  loan 
money,  except  on  adequate  security  on  real  or  personal 
property,  and  such  loan  must  not  be  for  a  longer  period 
than  ten  years.    En.  March  21,  1872.    Am'd.  1900-01,  295. 

Oal.  Rep.  Cit.    64,  123;  97,  222;  126,  415;  136,  442. 

Banks  cannot  be  created  except  under  general  laws: 
Const    Cal.,  art.  XII,  sec.  5. 

Act  relating  to  banking  corporations  repealed:  See  post. 
Appendix,  title  Banks  and  Banking. 

Act  compelling  bank  to  publish  statement  of  unclaimed 
deposits:  See  post.  Appendix,  title  Banks  and  Banking. 

Act  providing  for  dissolution  and  winding  up  of  savings 
banks  and  trust  companies:  See  post.  Appendix,  title 
Banks  and  Banking. 

§  672.  Capital  stock,  and  rights  and  privileges  thereof. 
When  savings  and  loan  corporations  have  a  ci4>ltal  stock 
specified  In  their  articles  of  Incorporation,  certificates  of 
the  ownership  of  shares  may  be  issued;  and  the   rl^ts 
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and  privileges  to  be  accorded  to,  and  the  obligations  to  be 
imposed  upon,  such  capital  stock,  as  distinct  from  tbose  of 
depositors,  must  be  fixed  and  defined,  either  in  the  articles 
of  incorporation  or  in  the  by-laws.    B2n.  March  21,  1872. 

Cal.  Rep.  Cit    64,  123;  109,  401*;  117,  160. 

Increase  of  capital  stock:  See  post.  Appendix,  title  Banks 
and  Banking. 

S  57a.  No  dividendsy  except  from  surplus  profits.  To 
contract  no  liability,  except  for  deposits.  The  directors  of 
savings  and  loan  corporations  may,  at  such  tinues  and  in 
such  manner  as  the  by*laws  prescribe,  declare  and  pay 
dividends  of  so  much  of  the  profits  of  the  corporation,  and 
of  the  interest  arising  from  the  capital  stock  and  deposits, 
as  may  be  appropriated  for  that  purpose  under  the  by- 
laws or  under  their  agreements  with  depositors.  The  di- 
rectors must  not  contract  any  debt  or  liability  against  the 
corporation  for  any  purpose  whatever,  except  for  deposits. 
The  capital  stock  and  the  assets  of  the  corporation  are  a 
security  to  depositors  and  stockholders,  depositors  having 
the  priority  of  security  over  the  stockholders,  but  the  by- 
laws may  provide  that  the  same  security  shall  extend  to 
deposits  made  by  stockholders.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    64,  123;  109,  401;  117,  160;  119,  343. 

Act  prohibiting  dividing  or  withdrawing  of  capital  stock: 
See  post.  Appendix,  title  Banks  and  Banking. 

§  574.  Property  which  may  be  owned  by  corporations. 
Restrictions  in  purchases  as  provided  above.  Savings  and 
loan  corporations  may  purchase,  hold  and  convey  real  and 
personal  property,  as  follows: 

1.  The  lot  and  building  in  which  the  business  of  the  cor- 
poration is  carried  on,  the  cost  of  which  must  not  exceed 
one  hundred  thousand  dollars;  except,  on  a  vote  of  two- 
thirds  of  the  stockholders  the  corporation  may  increase 
the  sum  to  an  amount  not  exceeding  two  hundred  and  fifty 
thousand   dollars; 

2.  Such  as  may  have  been  mortgaged,  pledged  or  con- 
veyed to  it  in  trust,  for  its  benefit  in  good  faith,  for  money 
loaned  in  pursuance  of  the  regular  business  of  the  corpora- 
tion; 

3.  Such  as  may  have  been  purchased  at  sales  under 
pledges,  mortgages  or  deeds  of  trust  made  for  its  benefit, 
for  money  so  loaned,  and  such  as  may  be  conveyed  to  it 
by  borrowers  in  satisfaction  and  discharge  of  loans  made 
thereon; 
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4.  No  such  corporation  must  purchase,  hold  or  convey 
real  estate  in  any  other  case  or  for  any  other  purpose;  and 
all  real  estate  described  in  subdivision  three  of  this  sec- 
tion mjist  be  sold  by  the  corporation  within  ten  years  after 
the  title  thereto  Is  vested  in  it  by  purchase  or  otherwise; 

5.  No  such  corporation  must  purchase,  own,  or  sell  per- 
sonal property,  except  such  as  may  be  requisite  for  its 
immediate  accommodation  for  the  convenient  transaction 
of  its  business,  mortgages  on  real  estate,  bonds,  securities 
or  evidences  of  indebtedness,  public  or  private,  gold  and 
sliver  bullion  and  United  States  mint  certificates  of  ascer- 
tained value  and  evidences  of  debt  issued  by  the  United 
States; 

6.  No  such  corporation  must  purchase,  hold  or  convey 
bonds,  securities  or  evidences  of  indebtedness,  public  or 
private,  except  bonds  of  the  United  States,  of  the  state 
of  California,  and  of  the  counties,  cities,  or  cities  and 
counties,  or  towns,  or  school  districts  of  the  state  of  Cali- 
fornia, or  bonds  of  railroad  or  street  railroad  corporations 
owning  property  and  having  their  principal  place  of  busi- 
ness in  the  state  of  California,  unless  such  corporation  has 
a  capital  stock  or  reserve  fund  paid  in  of  not  less  than 
one  hundred  thousand  dollars.  En.  March  21,  1872.  Am'd. 
1873-4,  273;  1900-01,  659. 

Cal.  Rep.  Cit    64,  123;  109,  401;  117,  160;  126.  416;  133. 
613.    Subd.  fr— 136.  442. 

§  575.  Married  women  and  minors  may  own  stock  In 
their  own  right.  Married  women  and  minors  may.  In  their 
own  right,  make  and  draw  deposits  and  draw  dividends, 
and  give  valid  receipts  therefor.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    64,  123;  117,  160;  19,  343;  134,  406. 

§  576.  May  issue  transferable  certificates  of  deposit. 
Special  certificates.  Savings  and  loan  corporations  may 
issue  general  certificates  of  deposit,  which  are  transferable, 
as  in  other  cases,  by  indorsement  and  delivery;  may  issue, 
when  requested  by  the  depositor,  special  certificates,  ac- 
knowledging the  deposit  by  the  person  therein  named  of 
a  specified  sum  of  money,  and  expressly  providing  on  the 
face  of  such  certificate  that  the  sum  so  deposited  and 
therein  named  may  be  transferred  only  on  the  books  of 
the  corporation;  payment  thereafter  made  by  the  cor- 
poration to  the  depositor  named  in  such  certificate,  or  to 
his  assignee  named  upon  the  books  of  the  corporation, 
or,  in  case  of  death,  to  the  legal  representative  of  such 
person,  of  the  sum  for  which  such  si>ecial  certificate  was 
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iflsaed,  discharges  the  corporation  from  all  further  liability 
on  account  of  tiie  money  so  paid.    En.  March  21,  1872. 
Cal.  Rep.  Clt.    64,  123;    109,  403;    117,  160;    119,  341; 
136,  512. 

}  577.  To  provide  reserve  fund  for  the  payment  of 
losses.  Sayings  and  loan  corporations  may  prescribe  by 
their  by-laws  the  time  and  conditions  on  which  repayment 
is  to  be  made  to  depositors ;  but  whenever  there  is  any  call 
by  depositors  for  repajrment  of  a  greater  amount  tlian  the 
corporation  may  have  disposable  for  that  purpose,  the 
directors  or  officers  thereof  must  not  make  any  new  loans 
or  investments  of  the  funds  of  the  depositors,  or  of  the 
earnings  thereof,  until  such  excess  of  call  has  ceased.  The 
directors  of  any  such  corporation  having  nc  capital  stock 
must  retain,  on  each  dividend  day,  at  least  five  per  cent 
of  the  nei  profits  of  the  corporation,  to  constitute  a  reserve 
fond,  which  must  be  invested  in  the  same  manner  as 
other  funds  t)f  the  corporation,  and  must  be  used  toward 
pa3rlng  any  losses  which  the  corporation  may  sustain  in 
pursuing  its  lawful  business.  The  corporation  may  provide 
.by  its  by-laws  for  the  disposal  of  any  excess  in  the  reserve 
fund  over  one  hundred  thousand  dollars,  and  the  final 
disposal,  upon  the  dissolution  of  the  corporation,  of  the 
reserve  fund,  or  of  the  remainder  thereof,  after  payment 
cf  losses.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    57,  602;    64.  123;    109,  401;    117,  160. 

S  578.  Prohibition  on  director  and  officer,  and  what 
vacates  office.  No  director  or  officer  of  any  savings  and 
loan  corporation  must,  directly  or  indirectly,  for  himself 
or  as  the  partner  or  agent  of  others,  borrow  any  of  the 
deposits  or  other  funds  of  such  corporation,  nor  must  he 
become  an  indorser  or  surety  for  loans  to  others,  nor  in  ^ 
any  manner  be  an  obligor  for  moneys  borrowed  of  or 
loaned  by  such  corporation.  The  office  of  any  director 
or  officer  who  acts  in  contravention  of  the  provisions  of 
this  section  immediately  thereupon  becomes  vacant.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    64,  123;    104,  476;    104,  480;    117,  160; 
124.  291;    130,  257;    186,  442. 

Overdrawing  of  his  account  by  officer,  a  misdemeanor: 
Pen.  Code,  sec.  561. 

S  579.  Defifiition  of  phrase  "create  debts."  Receiving 
deposits,  issuing  certificates  of  deposit,  checks  and  bills 
of  exchange,  and  the  like,  in  the  transaction  of  the  busi- 
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ness  of  savings  and  loan  corporations,  mast  not  be  oon- 
strued  to  be  the  creation  of  debts  within  the  meaning  of 
the  phrase  "create  debts,"  in  section  809.  Bn.  March  21, 
1872. 

Cal.  Rep.  Clt.    57,  602;    64,  128;   117.  160. 

See  act  of  February  21,  1872,  relative  to  corporations 
for  the  accumulation  and  investment  of  funds  and  savings. 
Appendix,  title  Banks  and  Banking. 

S  580.  Banks,  amount  of  capital  stock  required.  No 
savings  bank,  or  bank,  or  banking  corporation,  shall  be 
incorporated  in  this  state  and  conduct  such  banking  busi- 
ness in  a  city  or  town  of  five  thousand  inhabitants  or  un- 
der with  a  capital  stock  of  less  than  twenty-five  thousand 
dollars,  or  in  a  city  or  town  of  over  five  thousand  and  not 
exceeding  ten  thousand  inhabitants  with  a  capital  stock 
of  less  than  fifty  thousand  dollars,  or  in  a  city  or  town  of 
over  ten  thousand  and  not  exceeding  twenty-five  thousand 
inhabitants  with  a  capital  stock  of  less  than  one  hundred 
thousand  dollars,  or  in  a  city  or  town  of  over  twenty-five 
thousand  inhabitants  with  a  capital  stock  of  less  than  two 
hundred  thousand  dollars.  Before  the  secretary  of  stata 
issues  to  any  corporation  that  proposes  to  do  a  banking 
business  his  certificate  of  the  filing  of  the  articles  of  in- 
corporation, there  must  be  filed  In  his  ofllce  the  aflldavlt 
of  the  persons  named  In  said  articles  as  the  first  directors 
of  the  corporation,  that  all  the  capital  stock  has  been  ac- 
tually and  in  good  faith  subscribed,  and  at  least  fifty  per 
centum  thereof  i>aid,  in  lawful  money  of  the  United  States, 
to  a  person  in  such  affidavit  named,  for  the  benefit  of  the 
corporation.  The  remainder  of  the  capital  stock  required 
by  law  must  be  paid  in  within  two  years  after  said  banking 
corporation  receives  its  certificate  of  incorporation,  and  if 
not  so  paid  said  banking  corporation  shall  not  be  au- 
thorized to  do  business;  provided,  however,  that  the  provi- 
sions of  this  section  shall  not  apply  to  corporations  now 
in  existence.    Bn.  Stats.  1903,  87.    Am'd.  1905,  607. 

§  581.  Restrictions  on  savings  banks.  No  savings 
bank  shall  lend  to  exceed  sixty  ^er  cent  of  the  market  value 
of  any  piece  of  real  estate  to  be  taken  as  security,  except 
for  the  purpose  of  facilitating  the  sale  of  property  owned 
by  the  corporation.  And  it  shall  be  unlawful  for  any 
savings  and  loan  society,  or  savings  bank,  to  purchase, 
invest,  or  loan  its  capital,  or  the  money  of  its  depositors, 
or  any  part  of  either,  in  mining  shares  or  stocks.  Any 
president  or  managing  officer  who  knowingly  consents  to 
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a  violation  cf  the  above  provision  shall  be  deemed  guilty 
of  a  felony.    En.  Stats.  1903,  352. 

§  582.  True  names  of  persons  engaged  In  banking  must 
be  shown.  Every  person  or  number  of  persons  not  being 
Incorporated,  engaged  In  the  business  of  banking,  or 
publicly  receiving,  money  on  deposit  must  conduct  such 
business  under  a  name  which  shows  the  true  names  of 
all  persons  engaged  therein,  unless  such  person  or  persons 
have  complied  with  the  provisions  of  article  VII  of  chapter 
II  of  title  X  of  part  IV  of  division  third  of  said  Civil  Code. 
Every  person  violating  any  of  the  provisions  of  this  section 
is  guilty  of  a  misdemeanor,  and  is  punishable  by  Imprison- 
ment in  the  county  jail  for  not  less  than  ninety  days  nor 
more  than  six  months,  or  by  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars,  or  by 
both  such  fine  and  imprisonment.    En.  Stats.  1903,  352. 

S  583.  Dividends — Surpius  funds.  The  directors  of 
any  savings  bank,  bank,  or  banking  corporation  having 
a  capital  stock,  may  semi-annually  declare  a  dividend 
of  so  much  of  the  net  profits  of  the  .stockholders  as  they 
shall  judge  expedient;  but  every  such  corporation  shall, 
before  the  declaration  of  such  dividend,  carry  at  least  one- 
tenth  (1-10)  part  of  the  net  profits  of  the  stockholders  for 
the  preceding  half  year  to  its  surplus  or  reserve  fund  un- 
til the  same  shall  amount  to  twenty-five  per  centum  of  its 
paid-up  capital  stock.  But  the  whole  or  any  part  of  such 
surplus  or  reserve  fund.  If  held  as  the  exclusive  property 
of  stockholders,  may  at  any  time  be  converted  Into  paid-up 
capital  stock.  In  which  event  such  surplus  or  reserve  fund 
shall  be  restored  in  manner  as  above  provided  until  it 
amounts  to  twenty-five  per  centum  of  the  aggregate  paid- 
up  capital  stock.  A  larger  surplus  or  reserve  fund  may 
be  created,  and  nothing  herein  contained  shall  be  con- 
strued as  prohibitory  thereof.    En.  Stats.  1903,  363. 

Cal.  Rep.  Cit.    134,  605. 

§  583a.  Capltai  actuaily  paid  up  must  be  published. 
No  banker,  nor  officer  of  any  bank  or  corporation  doing 
a  banking  business,  shall  advertise  in  any  manner,  or  pub- 
lish any  statement  of  the  capital  stock  authorized  or  sub- 
scribed, unless  he  adveriise  and  publish  in  connection 
therewith,  the  amount  of  capital  actually  paid  up.  Any 
officer,  or  the  officers  of  any  bank  or  corporation  doing 
a  banking  business,  advertising  in  any  manner,  or  pub- 
lishing, a  statement  of  the  capital  stock  of  such  bank  or 
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banking  corporation,  authorized  or  subscribed,  without  the 
statement  in  connection  therewith  of  the  stock  actually 
paid  up,  shall  be  guilty  of  a  misdemeanor.  En.  Stats.  1903, 
353. 

§  583b.  Report  of  unclaimed  deposits;  publication  of 
same,  rhe  president  of  every  savings  bank,  savings 
and  loan  society,  and  every  other  bank,  depository,  society, 
or  institution  in  which  deposits  of  money  are  made, 
whether  any  interest  or  dividend  is  paid,  or  agreed  to  be 
paid,  thereon  or  not,  must,  within  fifteen  days  after  the 
first  day  of  January  of  every  odd-numbered  year,  return  to 
the  board  of  bank  commissioners  a  sworn  statement  show- 
ing the  amount  placed  to  his  credit,  the  last  known  place  of 
residence  or  postoffice  address,  and  the  fact  of  death,  if 
known  to  such  president,  of  every  depositor  who  has  not 
made  a  deposit  therein  or  withdrawn  therefrom  any  part 
of  his  deposit,  or  any  part  of  the  interest  or  dividends 
thereon,  for  a  period  of  more  than  ten  years  next  preced- 
ing. Such  president  must  give  notice  of  these  deposits  in 
one  or  more  newspapers  published  in  or  nearest  the  town, 
city,  or  city  and  county  where  such  bank,  society,  or  other 
institution  is  situated  or  has  its  principal  place  of  busi- 
ness, at  least  once  a  week  for  four  successive  weeks,  the 
cost  of  such  publication  to  be  paid  pro  rata  out  of  such 
unclaimed  deposits.  This  section  does  not  apply  to  any 
deposit  made  by  or  in  the  name  of  a  person  known  to  the 
president  to  be  living,  or  which,  with  the  accumulation 
thereon,  is  less  than  fifty  dollars.  The  board  of  bank  com- 
missioners must  incorporate  in  their  subsequent  report 
each  return  made  to  them  as  provided  in  this  section, 
^ny  president  of  any  of  the  institutions  mentioned  in  this 
section  who  neglects  or  refuses  to  make  the  sworn  state- 
ment required  thereby  is  guilty  of  a  misdemeanor. 

Sec.  2.  The  act  entitled  "An  act  to  compel  savings  banks 
to  publish  a  sworn  statement  of  all  unclaimed  deposits," 
approved  March  23,  1893,  is  hereby  repealed. 

Sec.  3.  The  act  entitled  "An  act  to  compel  all  deposi- 
taries of  money  and  commercial  banks  to  publish  a  sworn 
statement  of  all  unclaimed  deposits,"  approved  February 
25,  1897,  is  hereby  repealed.    En.  Stats.  1905.  581. 

Tbis  section  Is  a  codification  of  the  statutes  of  1893,  page  183,  and  1897. 
page  27,  the  only  change  made  being  In  the  provisions  concerning  the 
person  who  is  to  malce  the  report.  The  original  statute  provided  that 
the  report  should  be  made  by  the  president  or  secretary.  It  has  be«n 
thought  best  to  impose  the  duty  upon  a  single  officer,  so  that  It  can- 
not be  evaded  by  one  oflleer.  by  his  saying  that  It  was  the  duty  ot 
the  other,  or  that  he  had  supposed  the  other  had,  or  would,  perform 
It.— Code  Commissioner's  Note. 
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TITLE  XI. 

Old  title  repealed  and  new  title  substituted  March  21,  1905. 

Stats.  1905,  584. 

MIKING  CORPORATIONS. 
I  585.    Repealed. 
{  5S6.    Transfer   agencies 
I  587.    Stock   Issued  at  transfer  agencies. 
9  &l!f7a.  Consolidation  of  mining  corporations. 
I  LS^.    Books   and    balance  sheets    to   be   kept  by   secretary.    Stockhold- 

frs'  right  to  Inspect. 
9  5S9     Right   of  stockholders   to  visit   mine  with  expert. 
I  5j0.     Liability   of   presldtnts  and   directors. 

$  586.    E. .  March  21,  1872.    Rep.  1905,  584. 

S  586.  Transfer  agencies.  Any  corporation  organized 
in  this  State  for  the  purpose  of  mining  or  carrying  on  min- 
ing operations  in  or  without  this  state,  may  establish  and 
maintain  agencies  in  other  states  of  the  United  States,  for 
the  transfer  and  issuing  of  their  stock;  and  a  transfer  or 
issue  of  the  same  at  any  such  transfer  agency,  in  accord- 
ance  with  the  provisions  of  its  by-laws,  is  valid  and  bind- 
ing as  fully  and  effectually  for  all  purposes  as  if  made  upon 
the  books  of  such  corporation  at  its  principal  office  within 
this  state.  •  The  agencies  must  be  governed  by  the  by-laws 
and  the  directors  of  the  corporation.  Bn.  March  21,  1872. 
Rep.  1905,  584.    En.  1905,  584. 

Revises  the  whole  of  Title  XI  of  Part  IV  of  Division  First  of  the  Civil 
Code,  respecting  mining  corporations.  Sections  5M  and  597  are  not 
changed,  but  simply  re-enacted.  Section  537a  contains  substantially 
the  matter  now  In  section  361,  the  word  "corporations"  being  substi- 
tuted for  "companies,"  and  the  words  "and  to  cause  notice  of  the 
time  and  place  fixed  for  such  meeting  to  be  mailed  to  each  stock- 
holder of  each  of  such  corporations  at  his  last  known  place  of  resi- 
dence or  business  at  Uast  ten  days  before  the  time  fixed  for  such 
meeting"  being  Inserted  The  matter  added  is  designed  to  provide 
the  mode  in  which  notices  may  be  served  on  stockholders.— Code  Com- 
missioner's Note. 

Cal.  Rep.  Cit    142.  392. 

Act  for  protection  of  miners:  See  post,  Appendix,  title 
Mines  and  Mining. 

Act  relating  to  removal  of  officers:  See  post.  Appendix, 
title  Mines  and  Mining. 

Q  587.  Stock  Issued  at  transfer  agencies.  All  stock  of 
any  such  corporation,  issued  at  a  transfer  agency,  must  be 
signed  by  the  president  and.  secretary  of  the  corporation, 
and  countersigned  at  the  time  of  its  issue  by  the  agent 
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having  charge  of  the  transfer  agency.  No  stock  must  be 
issued  at  a  transfer  agency  unless  the  certificate  of  stock, 
in  lieu  of  which  the  same  is  issued,  is  at  the  time  surren- 
dered for  cancellation.  En.  March  21,  1872.  Rep.  1905, 
685.  En.  1905,  585. 
See  note  to  §  58,  note. 

§  587a.  Consolidation  of  mining  corporations.  It  is 
lawful  for  two  or  more  corporations  formed,  or  that  may 
hereafter  be  formed,  under  the  laws  of  this  state,  for  min- 
ing purposes,  which  own  or  possess  mining  claims  or  lands 
adjoining  each  other,  or  lying  in  the  same  vicinity,  to  con- 
solidate their  capital  stock,  debts,  property,  assets,  and 
franchises,  in  such  manner  and  upon  such  terms  as  may  be 
agreed  upon  by  the  respective  boards  of  directors  or  trus- 
tees of  such  corporations  so  desiring  to  consolidate  their 
interests;  but  no  such  consolidation  must  take  place  with- 
out the  written  consent  of  the  stockholders  representing 
two-thirds  of  the  capital  stock  of  each  corporation,  and  no 
such  consolidation  can,  in  any  way,  relieve  such  corpora- 
tions, or  the  stockholders  thereof,  from  any  and  all  just 
liabilities;  and  in  case  of  such'  consolidation,  due  notice  of 
the  same  must  be  given,  by  advertising,  for  one  month, 
in  at  least  one  newspaper  in  the  county  where  the  said  min- 
ing property  is  situated,  if  there  is  one  published  therein, 
and  also  in  one  newspaper  published  in  the  county  where 
the  principal  place  of  business  of  any  of  said  corporation 
Is.  And  when  the  consolidation  is  completed,  a  certificate 
thereof,  containing  the  manner  and  terms  of  such  consoli- 
dation, must  be  filed  in  the  office  of  the  county  clerk  of  the 
county  in  which  the  original  certificate  of  incorporation  of 
each  of  said  corporations  is  filed,  and  a  copy  thereof  must 
be  filed  in  the  office  of  the  secretary  of  state;  such  certifi- 
cate must  be  signed  by  a  majority  of  each  board  of  trus- 
tees or  directors  of  the  original  corporations,  and  it  Is 
their  duty  to  call,  within  thirty  days  after  the  filing  of 
such  certificate,  a  meeting  of  the  stockholders  of  all  of  said 
corporations  so  consolidated,  to  elect  a  board  of  trustees 
or  directors  for  the  consolidated  corporation,  for  the  year 
thence  next  ensuing;  and  to  cause  notice  of  the  time  and 
place  fixed  for  such  meeting  to  be  mailed  to  each  stock- 
holder of  each  of  such  corporations  at  his  last  known  place 
of  residence  or  business  at  least  ten  days  before  the  time 
fixed  for  such  meeting.  The  said  certificate  must  also  con- 
tain all  the  requirements  prescribed  by  section  two  hun- 
dred and  ninety.    En.  Stats.  1905,  585. 

Cal.  Rep.  Cit.    147,  666. 

See  note  to  §  58o,  ante. 
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S  588.  Books  and  balance  sheets  to  be  kept  by  secre- 
tary;  stockholders'  right  to  Inspect.  It  is  the  duty  of  the 
secretary  of  every  corx>oration  formed  for  the  purpose  of 
mining,  or  conducting  mining  in  California,  whether  such 
corporation  be  formed  and  organized  under  the  laws  of  the 
State  of  California  or  of  any  other  state,  territory,  or 
foreign  country,  to  Iceep  at  some  place  within  the  State  of 
California  an  office  and  in  such  office  to  keep  a  complete 
set  of  books  showing  all  receipts  and  expenditures  of  such 
corporation,  the  sources  of  such  receipts,  and  the  objects 
of  such  expenditures,  and  also  all  transfers  of  stock.  All 
books  and  papers  must,  at  all  times  during  business  hours, 
be  open  to  the  inspection  of  any  stockholder.  He  is  en- 
titled to  be  accompanied  by  an  expert,  and  to  make  copies 
or  extracts  from  any  such  books  or  papers.  He  may,  at 
reasonable  hours,  examine  such  mining  property,  accom- 
panied by  an  expert,  take  samples,  and  make  such  other 
examination  as  he  may  deem  necessary.  It  is  the  duty  of 
the  directors,  on  the  second  Monday  of  each  and  every 
month,  to  cause  to  be  made  an  itemized  account  or  bal- 
ance sheet  for  the  previous  month,  embracing  a  full  and 
compete  statement  of  all  disbursements  and  receipts,  show- 
ing from  what  sources  such  receipts  were  derived,  and  to 
whom  and  for  what  object  or  purpose  such  disbursements 
or  payments  were  made;  also  all  indebtedness  or  liabilities 
incurred  or  existing  at  the  time,  and  for  what  the  same 
were  incurred,  and  the  balance  of  money,  if  any,  on  hand. 
Such  account  or  balance  sheet  must  be  verified  under  oath 
by  the  president  and  secretary,  and  posted  in  some  con- 
spicuous place  in  the  office  of  the  company.  It  Is  the  duty 
of  the  superintendent,  on  the  first  Monday  of  each  month, 
to  file  with  the  secretary  an  itemized  account,  verified  un- 
der oath,  showiDg  all  receipts  and  disbursements  made  by 
him  for  the  previous  month,  and  for  what  said  disburse- 
ments were  made.  Such  account  must  also  contain  a  ver- 
ified statement  showing  the  number  of  men  employed  un- 
der him,  and  for  what  purpose,  and  the  rate  of  wages  paid 
to  each.  He  must  attach  to  such  account  a  full  and  com- 
plete report,  under  oath,  of  the  work  done  in  said  mine, 
the  amount  of  ore  extracted,  from  what  part  of  mine 
taken,  the  amount  sent  to  mill  for  reduction,  its  assay 
value,  the  amount  of  bullion  received,  the  amount  of  bul- 
lion shipped  to  the  office  of  the  company  or  elsewhere,  and 
the  amount,  if  any,  retained  by  the  superintendent.  It  is 
his  duty  to  forward  to  the  office  of  the  company  a  fall  re- 
port, under  oath,  of  all  discoveries  of  ores  or  mineral-bear- 
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ing  quartz  made  In  said  mine,  whether  by  boring,  drifting, 
sinking,  or  otherwise,  together  with  the  assay  value  there- 
of. All  accounts,  reports  and  correspondence  from  the 
superintendent  must  be  kept  in  some  conspicuous  place  in 
the  office  of  said  company,  open  to  the  inspection  of  all 
stockholders.    En.  Stats.  1905,  586. 

The  statute  of  1873-4.  pago  8G6,  as  amended  In  1880,  page  1S4.  and  1897, 
page  38,  Is  codified  m  the  above  sections,  the  only  substantial 
change  made  being  In  the  omission  of  the  proviso  In  section  1  of 
the  amendatory  oct  of  1897,  limiting  its  provisions  to  corporations 
"whose  stock  Is  listed  anvl  offered  for  sale  at  public  exchange.*' 
The  provisions  of  the  part  of  the  section  omitted  are  unoonstltQ'- 
tional.  (See  Johnston  v.  Tautphaus,  127  Cal.  fiOi.)— Ck>de  Commis- 
sioner's  Note. 

§  589.  Right  of  stockholders  to  visit  mine  with  expert 
Any  stockholder  of  a  corporation  formed  under  vhe  laws 
of  this  state  for  the  purpose  of  mining,  is  entitled  to  visit, 
accompanied  by  his  expert,  and  examine  the  mine  or  mines 
c  /ned  by  such  corporation,  and  every  part  thereof,  at  any 
time  he  may  see  fit;  and  when  such  stockholder  applies  to 
the  president  of  such  corporation,  he  must  immediately 
cause  the  secretary  thereof  to  issue  and  deliver  to  such  ap- 
plicant an  order,  undei  the  seal  of  the  corporation,  directed 
to  the  superintendent,  commanding  him  to  show  and  ex- 
hibit such  parts  of  said  mine  or  mines  as  the  party  named 
in  said  order  may  desire  to  visit  and  examine.  It  is  the 
duty  of  the  superintendent,  on  receiving  such  order,  to  fur- 
nish such  stockholder  every  facility  for  making  a  full  and 
complete  inspection  of  said  mine  or  mines,  and  of  the  work- 
ings therein,  and  to  accompany  said  stockholder  either  In 
person,  or  to  furnish  some  person  familiar  with  said  mine 
or  mines  to  accompany  him  in  his  visit  to  and  through 
such  mine  or  mines,  and  every  part  thereof.  If  the  super- 
intendent fails  to  obey  such  order,  such  stockholder  is  en- 
titled to  recover,  in  any  court  of  competent  Jurisdiction, 
against  the  corporation,  the  sum  of  one  thousand  dollars, 
and  traveling  expenses  to  and  from  the  mine,  as  liquidated 
damages,  together  with  costs  of  suit.  In  case  of  such 
refusal,  It  is  the  duty  of  the  directors  of  the  corporation 
forthwith  to  remove  the  officer  so  refusing,  and  thereafter 
he  must  not  be  employed  directly  or  indirectly  by  the 
corporation,  nor  must  any  salary  be  paid  to  him.  Bn. 
Stats.  1905,  586. 

See  note  to  §  588,  ante. 

S  590.  Liability  of  presidents  and  directors.  In  case  of 
the  refusal  or  neglect  of  the  president  to  cause  to  be  is- 
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sued  by  the  secretary  the  order  mentioned  in  section  five 
hundred  and  eighty-nine,  such  stockholder  is  entitled  to  re- 
cover against  said  president  the  sum  of  one  thousand  dol- 
lars and  costs,  as  provided  in  the  last  section.  If  the  di- 
rectors fail  to  have  the  reports  and  accounts  current  made 
and  posted  as  provided  in  section  five  hundred  and  eighty- 
eight,  they  are  liable,  either  severally  or  Jointly,  to  an 
action  by  any  etocliholder  complaining  thereof,  and  on 
proof  of  such  refusal  or  failure,  he  may  recover  Judgment 
for  actual  damages  sustained  by  him,  with  costs  of  suit 
EiRch  of  such  defaulting  directors  is  also  liable  to  removal 
for  such  neglect.  En.  Stats.  1905,  587. 
See  note  to  S  688,  ante. 


TITLE  XIa. 

New  Utle  added  March  21,  1905.    Stats.  1905,  588. 

CORPORATIOKS  FOR  THE  FORMATION  OF  CHAMBERS  OF  CX>M- 
MBRCE,  BOARDS  OF  TRADE,  MECHANICS'  INSTITXTTES.  AND 
OTHER    KINDRED   ASSOCIATIONS. 

%  591.    Formation,  organization  and  powen  of. 

I  692.    Capital  stock  and  certificates  of. 

{  682a.  Powers  wiilch  may  be  conferred  on  the  trustees,   director*,  or 

executive  committee. 
{  692b.  Power  to  acQuire,  seU,  possess,  and  use  property. 

1692c.  The    by-laws. 
698d.  Power  to  levy  and  collect  assessments. 
I92e.  Pre-existing  corporations  may  beoome  entitled  to  the  benefit  of 
this  title. 

S  691.  Formation,  organization,  and  powers  of.  Cor- 
porations for  the  formation  and  organization  of  chambers 
of  commerce,  boards  of  trade,  mechanics'  institutes,  and 
other  asdociations  formed  for  the  extension  and  promotion 
of  trade  and  commerce,  or  the  advancement,  protection, 
and  improvement  of  the  mechanic  arts,  may  be  formed 
by  twenty  or  more  persons,  who  must  execute  and  file 
articles  of  incorporation  as  prescribed  in  chapter  one  of 
title  one  of  part  four  of  this  code.  Upon  receiving  from 
the  secretary  of  state  a  certificate  of  the  filing  with  him 
of  a  certified  copy  of  its  articles  of  incorporation,  such  cor- 
poration becomes  a  body  corporate,  and  by  its  corporate 
name  has  succession  for  the  period  limited  in  its  articles, 
and  power:  (1)  To  fone  and  be  sued  in  any  court;  (2)  to 
make  and  use  a  common  seal,  and  alter  it  at  pleasure; 
(8)  to  lease,  purchase,  hold,  sell,  mortgage,  convey  in 
trust,  convey,  release  from  trust  or  mortgage,  such  real 
and  personal  property  as  hereinafter  provided;  (4)  to 
elect  and  appoint  such  officers,  agents,  and  servants  as 
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the  business. Of  the  corporation  may  require;  and  (6)  to 
make  by-laws,  not  inconsistent  with  the  laws  of  this  state, 
providing  for  the  organization  of  the  corporation  and  the 
management  of  its  affairs.  No  corporation  formed  under 
this  title  must  engage  in  any  mercantile,  commercial,  or 
mechanical  business.    En.  Stats.  1905,  688. 

Adds  a  new  title  to  the  Code,  designated  "Corporations  for  the  Forma- 
tion of  Chambers  of  Commerce,  Boards  of  Trade,  Mechanics'  Insti- 
tutes, and  other  Klndied  Organizations,*'  the  matter  contained  in 
said  chapter  being  a  codlllcatlon  of  the  statute  of  1865-6,  page  469,  as 
amended  In  1S67-8.  page  6,  and  1886,  page  76,  respecting  chambers  of 
commerce.— Code  Commissioner's  Note. 

§  592.  Capital  stock  and  certificates  of.  Every  cor- 
poration formed  under  this  title  may  have  a  capital  stock 
and  issue  certificates  to  represent  the  shares  thereof,  if  the 
articles  of  incorporation  contain  a  statement  of  the 
amount  of  its  capital  stock  and  the  number  of  shares  into 
which  it  is  divided.  The  rights  and  privileges  to  be  ac- 
corded to  stockholders  are  distinct  from  those  to  be  ac- 
corded to  members  at  large  of  the  corporation,  and  the 
obligations  to  be  imposed  upon  stockholders  in  the  same 
relation  must  be  fixed  and  established  in  the  by-laws  of  the 
corporation.    En.  Stats.  1905,  588. 

See  note  to  §  591,  ante. 

S  592a.  Powers  which  may  be  conferred  on  the  trus- 
tees, directors,  or  the  executive  committee.  The  corpora- 
tion may  confer  upon  a  board  of  trustees  or  directors,  or 
upon  a  body  to  be  styled  the  executive  committee  of  the 
corporation,  the  right  to  exercise  all  or  any  of  the  corpor- 
ate i>owers,  if  the  articles  of  incorporation  state  that  the 
right  to  exercise  the  corporate  powers  is  to  be  confided  to 
such  board  of  trustees  or  directors  or  to  such  executive 
committee,  and  the  number  of  trustees,  directors,  or  com- 
mittee, and  the  names  of  those  selected  to  take  charge  of 
the  affairs  of  the  corporation  for  the  first  six  months.  En. 
Stats.  1906,  588. 

See  note  to  §  591,  ante. 

§  592b.  Power  to  acquire,  seil,  possess,  and  use  prop- 
erty. Every  corporation  formed  under  this  title  may 
lease,  purchase,  have,  hold,  use,  take  possession  of,  and 
enjoy  in  fee  simple  or  otherwise  any  personal  or  real  prop- 
erty within  the  state  necessary  for  the  uses  and  purposes 
of  the  corporation,  and  may  sell,  lease,  deed  in  trust,  alien, 
or  dispose  of  the  same  at  its  pleasure.    En.  Stats.  1905,  689. 

See  note  to  Q  591,  ante. 
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§  592c.  The  by-laws.  The  by-laws  of  any  corporation 
formed  under  this  title  without  capital  stock  must  pre. 
scribe  how  members  of  the  corporation  shall  be  admitted 
and  how  expelled,  and  how  officers,  agents,  and  servants 
shall  be  appointed.  Such  provisions  in  the  by-laws  have 
force  and  effect  as  between  private  parties  and  the  corpora- 
tion. All  corporations  formed  under  the  provisions  of 
this  title  must  determine,  by  their  by-laws,  the  manner  of 
calling  and  conducting  their  meetings,  the  number  of 
members  that  constitute  a  quorum,  the  manner  of  levying 
and  collecting  assessments,  the  officers  of  the  corporation, 
the  manner  of  their  election  or  appointment  and  their 
tenure  of  office,  and  may  prescribe  suitable  penalties  for 
the  violation  of  such  by-laws,  not  exceeding  in  any  case 
one  hundred  dollars  for  any  one  offense.  En.  Stats.  1905, 
589. 

See  note  to  §  591,  ante. 

§  592d.  Power  to  levy  and  collect  assessments.  Every 
corporation  formed  under  the  provisions  of  this  title  has 
power  to  levy  and  collect,  from  the  members  thereof,  for 
the  purpose  of  paying  the  proper  and  legal  expenses  of  the 
corporation,  assessments  in  such  manner  as  may  be  pre- 
scribed by  its  by-laws,  but  not  otherwise.  En.  Scats.  1905, 
589. 

See  note  to  §  591,  ante. 

■ 

§  592e.  Pre-existing  corporations  may  become  entitled 
to  the  benefit  of  this  title.  Every  corporation,  association, 
or  institution  formed  prior  to  the  enactment  of  this  title, 
for  any  of  the  purposes  contemplated  thereby,  may,  by  a 
vote  of  the  majority  of  its  members  voting  at  a  meeting 
called  for  that  purpose,  become  entitled  to  the  benefit 
thereof  on  filing  the  certificate  hereinafter  required.  No- 
tice of  such  meeting  and  of  its  object  must  be  published 
in  a  newspaper  of  general  circulation  in  the  county  in 
which  the  principal  place  of  business  of  the  corporation, 
association,  or  institution  is  located,  for  at  least  two  weeks 
before  the  day  on  which  the  meeting  is  to  be  held.  Such 
certificate  must  be  signed  and  acknowledged  by  at  least 
five  members  of  the  corporation,  association,  or  institution, 
must  contain  a  list  of  the  members  who  desire  to  become 
members,  and  must  be  filed  with  the  county  clerk  of  such 
county,  and  a  copy  thereof,  certified  by  him,  must  be  filed 
with  the  secretary  of  state.  Thereupon  such  corporation, 
association,  or  institution  possesses  all  the  powers  and 
privileges  conferred  by  this  title.    En.  Stats.  1905,  589. 

See  note  to  9  591,  ante. 


§S  B8S-696  RELIGIOUS.    ETC..    CORPORATIONS.  MSh 


TITLE  XIL 

RELIGIOUS,    SOCIAL.    AND    BENEVOLENT    CORPORATIONS. 

§  693.    Number   of   directors. 

8  594.    Additional  facts,   articles  of  incorporation  to  set  out. 
§  596.    Amount  of  real  estate  limited. 

I  596.  How  much  land  friendly,  etc,  societies  may  hold. 

§  697.  Directors  to  make  verified  report  annually. 

§  598.  Sale  and  mortgage  of  real  estate. 

I  599.  What  may  be  provided  for  in  their  by-laws. 

I  600.  Members  admitted   after  incorporation. 

9  601.  No  member  to  transfer  membership,  etc. 

§  602.  Religious  societies  may  become  sole  corporations: 

§  603.  Churches,    how    Incorporated. 

i  604.  Same. 

I  605.  Consollaation  of  debts. 

§  593.  Number  of  directors.  Any  number  of  persons 
associated  together  for  any  purpose,  where  pecuniary  profit 
Is  not  their  object,  and  for  which  individuals  may  lawfully 
associate  themselves,  may,  In  accordance  with  the  rules, 
regulations,  or  discipline  of  such  association,  elect 
directors,  the  number  thereof  to  be  not  less  than  three 
nor  more  than  twenty-one,  and  may  incorporate  themselves 
as  provided  in  this  part.  En.  March  21,  1872.  Am'd.  1880, 
6;  1905,  113. 

Cal.  Rep.  Cit.  114,  300;  114,  301;  121,  321;  128,  260;  128, 
262. 

Act  relating  to  mutual  benefit  and  relief  associations: 
See  post.  Appendix,  title  Benefit  Societies. 

Benevolent  associations  not  insurance  companies:  Ante, 
sec.  451. 

§  594.  Additional  facts,  articles  of  Incorporation  to  set 
out.  In  addition  to  the  requirements  of  section  290, 
the  articles  of  incorporation  of  any  association  mentioned 
in  the  preceding  section  must  set  forth  the  holding  of  the 
election  for  directors,  the  time  and  place  where  the  same 
was  held,  that  a  majority  of  the  members  of  such  associa- 
tion were  present  and  voted  at  such  election,  and  the  re- 
sult thereof;  which  facts  must  be  verified  by  the  officers 
conducting  the  election.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    52,  333;  128,  260;  128,  261;  128,  262. 

§  595.  Amount  of  real  estate  limited.  All  such  cor- 
porations may  hold  all  the  property  of  the  association 
owned  prior  to  incorporation,  or  acquired  thereafter  In  any 
manner,  and  transact  all  business  relative  thereto;  but  no 
such  corporation  must  own  or  hold  more  real  estate  than 
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may  be  necessary  for  the  business  and  objects  of  the  asso- 
ciation, and  providing  burial  grounds  for  4ts  deceased 
members,  not  to  exceed  six  (6)  whole  lots  in  any  city  or 
town,  nor  more  than  fifty  (50)  acres  in  the  country,  the 
annual  increase,  income  or  profit,  whereof  must  not  exceed 
fifty  thousand  (|50,000)  dollars;  provided,  that  any  such 
corporation  now  or  hereafter  having,  and  having  had 
continuously,  for  the  next  preceding  three  (3)  years,  the 
care,  custody,  control,  and  maintenance  each  year,  upon 
an  annual  average  of  not  less  than  one  hundred  (100) 
orphans,  half  orphans  and  indigent  minor  children,  at 
any  one  orphan  asylum,  shall  be  entitled  and  allowed  to 
own  and  possess  any  number  of  acres  not  exceeding  one 
hundred  and  sixty  (160)  acres  of  land  In  the  country, 
outside  of  any  incorporated  city  or  town,  and  the  annual 
Income  or  profit  of  which  does  not  exceed  fifty  thousand 
($50,000)  dollars;  and  provided  further,  that  the  limitations 
herein  provided  for  shall  not  apply  to  corporations  formed, 
or  to  be  formed,  under  section  six  hundred  and  two  (602) 
of  the  Civil  Code,  when  the  land  is  held  or  used  for 
churches,  hospitals,  schools,  colleges,  orphan  asylums, 
parsonages,  or  cemetery  purposes  or  to  corporations  or- 
ganized for  social  purposes  and  purposes  of  recreation  and 
not  for  profit;  and  provided  further,  that  the  limitations 
herein  provided  for  shall  not  apply  to  corporations  or- 
ganized other  than  for  profit,  when  the  land  is  timber 
land,  and  not  exceeding  one  hundred  and  sixty  (160)  acres 
In  extent,  and  is  held  or  used  for .  the  purposes  of  the 
organizations,  in  which  case  said  land  shall  be  subject 
to  all  laws  regulating  the  preservation  of  forests.  En. 
March  21,  1872.  Am'd.  1881,  9;  1899,  10;  1903,  136;  1905, 
18. 
Cal.  Rep.  Cit.    114,  300;   114,  301;    119,  483. 

§  596.  How  much  land  friendly,  etc.,  societies  may 
hold.  In  addition  to  that  provided  for  in  the  preceding 
section^  friendly  societies  and  pioneer  associations  may 
hold  such  real  estate  as  may  he  necessary  to  carry  out' 
their  charitable  purposes,  or  for  the  establishment  and 
endowment  of  institutions  of  learning  connected  there- 
wltlL  In  case  any  such  corporation  is  the  owner,  by  do- 
nation or  purchase,  of  more  lands  than  herein  or  in  pre- 
ceding section  provided  for,  such  surplus  must  be  sold 
and  conveyed  by  the  corporation  within  five  years  after 
its  acquisition.  Such  sale  may  be  made  without  the  or- 
der or  decree  of  the  superior  court,  as  hereinafter  pro- 
vided.   En.  March  21,  1872.    Am'd.  1877-8,  84;   1880,  6. 
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9  597.    Directors  to  make  verified  report  annually.    The 

directors  must  annually  make  a  full  report  of  all  property, 
real  and  personal,  beld  In  trust  for  their  corporation  by 
them,  and  of  the  condition  thereof,  to  the  members  of 
the  association  for  which  they  are  acting.  En.  March  21, 
1872. 

9  598.  Sale  and  mortgage  of  real  estate.  Corporations 
of  the  character  mentioned  in  section  593  may  mortgage 
or  sell  the  real  property  held  by  them,  and  may  secure 
the  payment  of  indebtedness  by  deed  of  trust  or  mortgage 
upon  their  real  property,  upon  obtaining  an  order  for  that 
purpose  from  the  superior  court  held  in  the  county  in 
which  the  property  is  situated.  The  corporations  above 
mentioned  may  also  issue  bonds,  payable  at  any  time 
within  twenty  years,  as  evidence  of  the  indebtedness  se- 
cured by  mortgage  or  deed  of  trust.  Before  making  the 
order,  proof  must  be  made  to  the  satisfaction  of  the  court, 
that  notice  of  the  application  for  leave  to  sell  or  mortgage 
or  execute  a  deed  of  trust  has  been  given  by  publication 
in  such  manner  and  for  such  time  as  the  court  or  the 
Judge  has  directed,  and  that  it  is  to  the  interest  of  the 
corporation  that  leave  should  be  granted  as  prayed  for. 
The  application  must  be  made  by  petition,  and  any  mem- 
ber of  the  corporation  may  oppose  the  granting  of  the 
order  by  affidavit  or  otherwise.  But  nothing  herein  con- 
tained shall  prohibit  or  prevent  the  trustees  or  directors 
of  such  corporation,  under  such  rules  and  regulations  as 
they  may  adopt,  from  disposing  of  burial  plots  situated  in 
grounds  of  such  corporation  dedicated  for  burial  purposes, 
without  making  such  application  to  or  obtaining  an  order 
from  court.  En.  March  21.  1872.  Am'd.  1873-4,  216;  1880, 
6;    1889,   230;    1891,   179. 

9  599.  What  may  be  provided  for  In  their  by-laws. 
Corporations  now  organized  or  that  may  hereafter  be  or- 
ganized for  purposes  other  than  profit,  may,  either  in  their 
by-laws,  ordinances,  constitutions,  or  articles  of  incor- 
poration, provide  for: 

1.  The  qualification  of  members,  mode  of  election  or 
appointment,  and  terms  of  admission  to  membership; 

2.  The  fees  of  admission  and  dues  to  be  paid  to  their 
treasury  by  member; 

3.  The  number  of  persons  that  shall  constitute  a  quorum 
at  any  meeting  of  the  corporation,  and  that  an  election  of 
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officers  of  the  corporation  by  a  meeting  so  constituted  or 
the  appointment  or  selection  of  such  officers,  or  any  of 
them.  In  any  manner  required  by  the  rules,  regulations, 
or  discipline  of  any  specified  religious  denomination, 
society,  or  church  shall  be  as  valid  as  if  made  at  an  elec- 
tion at  which  a*  majority  of  the  members  of  the  corpora- 
tion were  present  and  voted; 

4.  The  expulsion  and  suspension  of  members  for  mis- 
conduct or  nonpayment  of  dues,  also  for  restoration  to 
membership; 

5.  A  special  method  of  organizing  the  board  of  direc- 
tors, and  a  special  method  of  increasing  or  diminishing  the 
number  of  directors  within  the  limits  as  to  number  pre- 
scribed by  section  five  hundred  and  ninety-three  of  this 
code; 

6.  Oontracting,  securing,  paying,  and  limiting  the 
amount  of  their  Indebtedness; 

7.  That  the  rules,  regulations,  or  discipline  for  the  time 
being,  of  any  specified  religious  denomination,  society,  or 

^church,  shall  always  be  a  part  of  their  by-laws,  ordinances, 
constitutions,  or  articles  of  incorporation; 

8.  Other  regulations  not  repugnant  to  the  constitution 
or  laws  of  the  state  and  consonant  with  the  objects  of  the 
corporation.  En.  March  21,  1872.  Am'd.  1885,  136;  1897, 
246. 

Cal.    Rep.  Clt.  142,  495.    Subd.  4—90,  243. 

S  600.  Members  admitted  after  incorporation.  Mem- 
bers admitted  after  incorporation  have  all  the  rights  and 
privileges,  and  are  subject  to  the  same  responsibilities,  as 
members  of  the  association  prior  thereto.  En.  March  21, 
1872. 

§  601.  No  member  to  transfer  membership,  etc.  No 
member,  or  his  legal  representative,  must  dispose  of  or 
transfer  any  right  or  privilege  conferred  on  him  by  reason 
of  his  membership  of  such  corporation,  or  be  deprived 
thereof,  except  as  herein  provided.    En.  March  21,  1872. 

8  602.  Religious  societies  may  become  sole  corpora- 
tions. Whenever  the  rules,  regulations,  or  discipline  of 
any  religious  denomination,  society,  or  church  so  require, 
for  the  administration  of  the  temporalities  thereof,  and  the 
management  of  the  estate  and  property  thereof,  it  shall 
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be  lawful  for  the  bishop,  chief  priest,  or  presiding  elder 
of  such  religious  denomination,  society  or  church,  to  be- 
come a  sole  corporation,  In  the  manner  prescribed  in  this 
4itle,  as  nearly  as  may  be,  and  with  all  the  powers  and 
duties,  and  for  the  uses  and  purposes  in  this  title  provided 
for  religious  incorporations,  and  subject  .to  all  the  con- 
ditions, limitations  and  provisions  in  said  title  prescribed. 
Every  corporation  sole  shall,  however,  for  the  purposes 
of  the  trust,  have  power  to  contract  in  the  same  manner 
and  to  the  same  extent  as  a  natural  person,  and  may  sue 
and  be  sued,  and  may  defend,  in  all  courts  and  places,  in 
all  matters  and  proceedings  whatever,  and  shall  have 
authority  to  borrow  money,  and  give  promissory  notes 
therefor,  and  to  secure  the  payment  thereof  by  mortgage 
or  other  lien  upon  property,  real  or  personal;  to  buy, 
sell,  lease,  mortgage,  and  in  every  way  deal  In  real  and 
personal  property  in  the  same  manner  that  a  natural 
person  may,  and  without  the  order  of  any  court;  to  receive 
bequests  and  devises  for  its  own  use  and  upon  trusts  to  the 
same  extent  as  natural  persons  may;  and  to  appoint 
attorneys  in  fact.  The  articles  of  incorporation  to  be 
filed  shall  set  forth  the  facts  authorizing  such  incorpora- 
tion, and  declare  the  manner  In  which  any  vacancy  occur- 
ring In  the  incumbency  of  such  bishop,  chief  priest,  or 
presiding  elder  is  required  by  the  rules,  regulations,  or 
discipline  of  such  denomination,  society,  or  church  to  be 
filled,  which  statement  shall  be  verified  by  affidavit,  and 
for  proof  of  the  appointment  or  election  of  such  bishop, 
chief  priest,  or  presiding  elder,  or  of  any  succeeding  in- 
cumbent of  such  corporation,  it  shall  be  sufficient  to  record 
with  the  clerk  of  the  county  in  which  such  bishop,  chief 
priest,  or  presiding  elder  resides,  the  original  or  a  copy  of 
his  commission,  or  certificate  or  letters  of  election  or  ap- 
pointment, duly  attested;  provided,  all  property  held  by 
such  bishop,  chief  priest,  or  presiding  elder  shall  be  In 
trust  for  the  use,  purpose,  and  behoof  of  his  religious  de- 
nomination, society,  or  church.  The  limitation  In  sec- 
tion Hve  hundred  and  ninety-five  shall  not  apply  to  cor- 
porations formed  under  this  section,  when  the  land  is  held 
or  used  for  churches,  hospitals,  sdiools,  colleges,  orphan 
asylums,  parsonages,  or  cemetery  purposes.  Any  judge  of 
^e  superior  court  in  the  county  in  which  any  corporation 
is  formed  under  this  chapter  shall  at  all  times  have  ac- 
cess to  the  books  of  such  incorporation.  Any  corporation 
sole  heretofore  organized  and  existing  under  the  laws  of 
this  state  may  elect  to  continue  Its  existence  under  this 
title  by  filing  a  certificate  to  that  effect,  under  its  oorpor- 
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ate  seal  and  the  hand  of  Its  incumbent,  or  amended  arti- 
cles of  incorporation,  in  the  form  required  by  this  title,  and 
as  prescribed  by  section  two  hundred  and  eighty-seven  of 
this  code;  and  from  and  after  the  filing  of  such  certificate 
or  amended  articles,  such  corporation  shall  be  entitled  to 
the  privileges  and  subject  to  the  duties,  liabilities,  and 
provisions  in  this  title  expressed.  En.  Stats.  1877-8,  84. 
Am'd.  1880,  6;  1897,  101. 

Cal.  Rep.  Cit    94,  161. 

See  acts  of  March  28,  1874,  relative  to  mutual  beneficial 
and  relief  associations,  Appendix,  title  Benefit  Societies; 
and  January  8,  1872,  relative  to  incorporation  of  colleges  by 
benevolent  and  religious  societies.  Stats.  1871-2,  p.  10. 

9  603.  Churches,  how  Incorporated.  Whenever  the 
regulations,  rules,  or  discipline  of  any  church  or  religious 
society  require,  for  the  administration  of  the  temporalities 
thereof,  or  for  the  management  of  the  property  or  estate 
thereof,  any  diocese,  synod,  or  district  organization  of 
such  church  or'  religious  society  may  elect  directors  and 
become  an  incorporation  in  the  manner  prescribed  in  this 
title,  and  with  all  the  powers  and  duties,  and  for  the  uses 
and  purposes  in  this  title  provided  for  benevolent  or  re- 
ligious incorporations,  and  subject  to  all  the  conditions, 
limitations,  and  provisions  in  said  title  prescribed,  except 
as  otherwise^  provided  in  this  section;  provided,  that  di- 
rectors of  such  incorporation  may  be  elected,  and  that 
the  by-laws  for  its  government  may  be  made  and  amended 
by  the  convention,  synod,  or  other  representative  body  of 
such  church  or  religious  society,  in  and  for  such  district, 
in  accordance  with  the  constitution,  by-laws,  discipline,  or 
regulation  thereof,  at  any  regular  meeting,  or  special  meet- 
ing called  for  that  purpose;  and,  provided,  the  certificate 
of  Incorporation  and  of  the  election  of  directors  to  be  filed 
shall  be  sufficiently  signed  and  attested  by  the  signature  of 
the  presiding  officer  and  secretary  of  the  representative 
convention,  synod,  or  other  such  body,  in  which  such 
election  is  held;  and,  provided,  all  property  held  by  such 
incorporation  shall  be  in  trust  for  the  use,  benefit,  and 
purpose  of  the  church  or  religious  society  by  and  for  which 
such  incorporation  was  formed,  and  in  and  of  which  such 
diocese,  synod,  or  other  district  is  an  organized  or  con- 
stituent part;  and  that  the  limitation  in  section  five  hun- 
dred and  ninety-five  shall  not  apply  to  corporations  formed 
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under  this  section,  when  the  land  Is  held  or  used  for 
churches,  hospitals,  schools,  colleges^  asylums,  parsonages, 
or  cemetery  purposes.    En.  Stats.  1885, 109. 

Cal.  Rep.  Cit.    114,  300;  114.  301;  128,  262. 

9  604.  Same.  Any  church  or  other  religious  associa- 
tion In  this  state,  composed  of  two  or  more  constituent 
parishes,  missions,  congregations,,  or  societies,  having  a 
common  convention,  synod,  council,  or  other  representative 
legislative  body,  may  be  Incorporated  by  such  representa- 
tive body  under  this  part  and  subject  to  the  provisions  of 
this  title,  except  as  otherwise  provided  in  this  section.  The 
representative  body  of  such  religious  association  electing 
to  incorporate  the  same  shall  determine  the  name  of 
the  proposed  corporation,  the  purpose  for  which  It  is 
formed,  the  place  where  Its  principal  business  is  to  be 
transe<;ted,  the  term  for  which  it  is  to  exist,  and  the 
number  of  its  directors,  and  shall  elect  its  directors  for 
the  first  year.  The  articles  of  Incorporation  need  only 
be  signed  and  acknowledged  by  the  presiding  officer  and 
secretary  of  such  representative  body,  and  in  addition  to 
the  requirements  of  section  two  hundred  and  ninety,  shall 
set  forth  the  proceedings  herein  prescribed  for  said  repre- 
sentative body,  and  that  the  same  were  duly  had  in  ac- 
cordance with  the  constitution,  canon,  rules  or  regulations 
governing  the  other  proceedings  of  said  representative 
body,  and  the  time  and  place  thereol  The  directors  of 
such  corporation  shall  be  elected  annually  by  the  repre- 
sentative body  of  the  association.  The  representative  body 
providing  for  such  incorporation  shall  frame  by-laws  for 
the  corporation,  and  such  by-laws  may  be  repealed  or 
amended,  or  new  by-laws  may  be  adopted  by  any  subse- 
quent representative  body  in  accordance  with  the  constitu- 
tion, canons,  rules,  or  regulations  governing  the  other 
proceedings  of  such  representative  body.  Such  corpora- 
tion may  hold  and  administer  not  only  the  common  prop- 
erty, funds,  and  money  of  such  association,  but  also  the 
property,  funds,  and  money  of  any  constituent  parish, 
mission,  congregation,  or  society.  The  limitation  in  section 
five  hundred  and  ninety-five  shall  not  apply  to  corporations 
formed  under  this  section  when  the  land  is  held  or  used 
for  churches,  hospitals,  schools,  colleges,  asylums,  parson- 
ages, or  cemetery  purposes. 

S  2.  An  act  entitled  "An  act  to  amend  an  act  entitled 
'An  act  to  establish  a  Civil  Code/  approved  March  81at» 
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1872,  by  adding  a  new  section  thereto,  to  be  known  as 
section  604,  relating  to  the  formation  of  religious  incor- 
porations for  holding  and  administering  church  property," 
approved  March  12th,  1885,  being  inconsistent  herewith  is- 
hereby  repealed.    En.  Stats.  1887,  104. 

9  605.  Consolidation  of  debts.  Any  corporation,  now 
orliereafter  organized  for  purposes  other  than  profit,  may 
consolidate  it»  debts,  property,  assets  and  franchises,  with 
any  other  like  association  or  corporation,  either  created 
under  the  laws  of  the  state  of  Oalifomia  or  under  the  laws 
of  any  other  state  or  territory,  in  such  manner  as  may  be 
agreed  upon  by  the  respective  boards  of  directors,  or 
trustees,  of  such  corporations;  provided,  however,  that  no 
such  consolidation  shall  take  place  without  the  written 
consent  of  three-fifths  (3-5)  of  the  boards  of  directors,  or 
trustees,  of  each  of  the  corporations  so  consolidating,  and 
such  consolidation  must  not  in  any  way  relieve  either  of 
the  corporations  parties  to  it  from  any  or  all  just  debts 
or  liabilities;  provided,  further,  that  in  case  of  any  such 
consolidation,  due  notice  of  the  same  must  be  given  by 
advertisement  published  for  one  month  in  at  least  one 
newspaper  published  at  the  place  of  the  principal  business 
of  each  of  the  corporations  so  consolidating.  When  their 
consolidation  is  completed,  a  copy  of  the  new  articles  of 
incorporation  must  be  filed  with  the  secretary  of  state,  In 
the  same  manner  as  the  original  articles  of  incorporation 
are  required  to  be  filed.    En.  Stats.  1903,  251. 
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TITLE    Xlla. 

New  title  added  March  21,  1905.    Stats.  1905,  590. 

SOCIETIES  FOR  THE  PREVENTION  OF  CRUELTY  TO  CHILDREN 

AND   ANIMALS. 

§  607.    Formation   of  corporations. 

9  G07a.  Power  of  to  receive  and  dispose  of  property. 

S  607b.  Complaints  for  violating  any  law  relating  to  children  or  ani- 
mals. 

9  607c.  Magistrates  and  police  officers  to  aid  the  corporation  and  Its 
officers. 

9  007d.  Pre-existing  corporations. 

S  607e.  Fines,  penalties,  and  forfeitures,  and  the  disposition  to  be  made 
thereof. 

9  e07f.  Members  and  agents  may  be  authorised  to  act  as  police  ofllcers. 

9  607g.  Children  who  may  be  arrested  and  brought  before  a  court  or 
magistrate  for  examination. 

9  607.  Formation  of  corporations.  Corporations  may 
be  formed  by  any  number  of  persons  not  less  than  five, 
a  majority  of  whom  must  be  citizens  and  residents  of  this 
state>  under  the  general  provisions  of  this  code,  for  the 
purpose  of  the  prevention  of  cruelty  to  children  or  animals, 
or  both.    Bn.  Stats.  1905,  690. 

607.  607a.  607b,  G07c.  607d.  607e.  607f.  607g.  The  subject  matter  of  the 
above  sections  Is  taken  from  the  statute  of  1873-4.  page  499,  as 
amended  In  1901,  pag?  285.  and  1903.  page  69— to  prevent  cruelty  to 
animals;  the  statute  of  1875-6,  page  830,  relating  to  the  inco;i>oraUon 
of  societies  for  the  prevention  of  cruelty  to  children;  the  statute  of 
1877-8,  page  812,  for  the  protection  of  children;  and  the  statute  of 
1877-8,  page  813,  relating  to  children.  Section  1  Of  the  act  of  187&-6. 
page  890,  Is  codified  In  section  607.  Subdivision  7  of  section  2  of  the 
same  act  is  codified  In  section  607a,  and  section  8  In  section  607b. 
Section  C07c  is  a  codification  of  section  4  of  the  act  of  1876-6,  page 
830,  and  section  4  of  the  act  of  1873-4,  page  499.  Section  6  of  the  act 
of  1875-6.  page  830,  is  codified  in  section  607d;  and  section  14  of  that 
act,  as  amended  In  1903,  page  69,  ami  section  5  of  the  act  of  1877-8, 
page  813.  are  consolidated  and  codified  In  section  607e.  Section  6  of 
the  act  of  1873-4.  page  499,  as  amended  in  1901.  page  285,  is  codified  tn 
section  607f..  and  section  8  of  the  act  of  1877-8.  page  812.  is  codified  in 
section  607g.  with  the  exception  of  subdivision  5  thereof,  which  Is  an 
advlitlon  thereto,  to  cover  the  matters  referred  to  in  the  act  of  18*1/- 
8.   page  813.— Code  Commissioner's  Note. 

9  607a.  Power  of  to  receive  and  dispose  of  property. 
Every  such  corporation  may  take  and  hold,  by  gift,  par- 
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chase,  devise,  or  bequest,  any  property,  real  or  personal, 
and  dispose  of  the  same  at  its  pleasure;  but  it  must  not 
hold  real  property  the  annual  income  of  whi<;h  exceeds  fif- 
ty thousand  dollars.    En.  Stats.  1905,  590. 

See  note  to  S  607,  ante. 

9  607b.  Complaints  for  violating  any  law  relating  to 
children  or  animals.  Any  such  corporation,  or  any  mem- 
T>er  or  officer  thereof,  may  prefer  a  complaint  against  any 
person  or  persons,  before  any  court  or  magistrate  haying 
Jurisdiction,  for  the  violation  of  any  law  relating  to  or  af- 
fecting children  or  animals,  and  may  aid  in  the  prosecution 
of  any  such  offODder  before  such  court  or  magistrate  in  any 
proceeding  taken.    En.  Stats.  1905,  590. 

See  note  to  9  607,  ante. 

9  607c.  Magistrates  and  police  officers  to  aid  the  cor- 
poration and  its  officers.  All  magistrates,  constables, 
sheriffs,  and  officers  of  police  must,  as  occasion  may  re- 
quire, aid  any  such  corporation,  its  officers,  members,  and 
agents,  in  the  enforcement  of  all  laws  which  are  now  or 
may  be  hereafter  enacted  relating  to  or  affecting  children 
or  animals.    En.  Stats.  1905,  590. 

See  note  to  9  607,  ante. 

9  607d.  Pre-existing  corpOi..^ion8.  The  provisions  of 
this  title  extend  to  all  corporations  heretofore  formed  and 
existiog  for  the  prevention  of  cruelty  to  children  or  ani- 
mals, but  do  not  extend  or  apply  to  any  association,  soci- 
ety, or  corporation  which  uses  or  specifies  a  name  or  style 
the  same,  or  substantially  the  same,  as  that  of  any  previ- 
ously existing  society  or  corporation  in  this  slate  organ- 
ized fcr  a  like  purpose.    En.  Stats.  1905,  590. 

See  note  to  9  607,  ante. 

9  607e.  Fines,  penalties,  and  forfeitures,  and  the  dis- 
position to  be  made  thereof.  All  fines,  penalties,  and  for- 
feitures imposed  and  collected  in  any  county,  or  city  and 
county,  of  this  state  under  the  provisions  of  any  law  of 
this  state,  now  or  hereafter  enacted,  relating  to  or  affect- 
ing children  or  animals,  in  every  case  where  the  prosecu- 
tion was  instituted,  aided,  or  conducted  by  any  such  cor- 
poration or  society  now  or  hereafter  existing,  must,  except 
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where  otherwise  provided,  Inure  to  such  corporation  or 
society  in  aid  of  the  purposes  for  which  it  was  incorporated 
or  organized.  In  addition  to  said  fines,  penalties  and  for^ 
feitures,  every  society  incorporated  and  organized  for  the 
prevention  of  cruelty  to  animals  may,  in  each  city,  or  city 
and  county,  or  county,  where  such  society  exists,  while  ac- 
tively engaged  in  enforcing  the  provisions  of  the  laws  of 
this  state,  now  or  hereafter  enacted,  for  the  prevention  of 
cruelty  to  animals,  or  arresting,  or  prosecuting  offenders 
thereunder,  or  preventing  cruelty  to  animals,  he  paid,  as 
compensation  therefor,  from  the  county,  or  city  and  county 
general  fund  hy  the  hoard  of  supervisors,  a  sum  not  ex- 
ceeding one  hundred  and  fifty  dollars  per  month.  In  the 
same  manner  as  other  claims  against  said  county,  or  city 
and  county,  are  paid.    En.  Stats.  1905»  691. 

See  note  to  S  607,  ante. 


§  607f.  Members  and  agents  may  be  authorized  to  act 
as  police  officers.  All  memhers  and  agents,  and  all  offi- 
cers of  each  or  any  of  such  corporations  or  societies,  as 
may  by  the  trustees  thereof  be  duly  authorized  in  writing, 
approved  by  a  judge  of  the  superior  court  of  the  county 
in  which  such  corporation  or  society  was  organized,  and 
sworn  in  the  same  manner  as  are  constables  or  peace  of- 
ficers, have  power  lawfully  to  interfere  to  prevent  the  per- 
petration of  any  act  of  cruelty  upon  any  child  or  dumb  an- 
imal, and  may  use  such  force  as  is  necessary  to  prevent 
the  same,  and  to  that  end  may  summon  to  their  aid  any 
bystander;  they  may  make  arrests  for  the  violation  of  any 
penal  law  relating  to  or  affecting  children  or  animals  in 
the  same  manner  as  a  constable  or  other  peace  officer;  and 
may  carry  the  same  or  similar  weapons  that  such  officers 
are  authorized  to  carry.  All  such  members  and  agents 
must,  when  making  such  arrests,  exhibit  and  expose  a  suit- 
able badge  to  be  adopted  by  such  corporation  or  society.  All 
persons  resisting  such  specially  appointed  officers,  when 
performing  any  duty  under  this  section,  are  guilty  of  a 
misdemeanor.    En.  Stats.  1905,  691. 

See  note  to  S  607,  ante. 

S  607g.  Children  who  may  be  arrested  and  brought  be- 
fore a  court  or  magistrate  for  examination.  Any  child  un- 
der the  age  of  sixteen  years  that  comes  within  any  of  the 
following  descriptions  named: 
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1.  Who  is  found  begging  or  receiving  or  gathering  alms 
(whether  actually  begging,  or  under  the  pretext  of  selling 
or  offering  for  sale  anything),  or  being  in  any  street,  road, 
or  public  place  for  the  purpose  of  so  begging,  gathering,  or 
receiving  alms; 

2.  Who  is  found  wandering  and  not  having  any  home  or 
settled  place  of  abode,  or  proper  guardianship,  or  visible 
means  of  subsistence; 

3.  Who  is  found  destitute,  either  being  an  orphan;  or 
having  a  vicious  parent  who  is  undergoin^g  penal  servitude 
or  imprisonment; 

4.  Who  frequents  the  company  of  reputed  thieves  or 
prostitutes,  or  houses  of  prostitution  or  assignation,  or 
dance  houses,  concert  saloons,  theaters,  or  variety  halls,  or 
other  places  of  amusement  where  spirituous,  malt,  or  vi- 
Qous  liquors  are  sold,  without  parent  or  guardian; 

5.  Who  is  engaged  or  used  for  or  in  any  business,  ex- 
hibition, vocation,  or  purpose,  in  violation  of  any  law  of 
this  state; 

— Must  be  arrested  and  brought  before  a  court  or  mag- 
istrate, and  when,  upon  examination  before  such  court 
or  magistrate,  it  appears  that  any  such  child  has  been  en- 
gaged in  any  of  the  aforesaid  acts,  or  comes  within  any  of 
the  aforesaid  descriptions;  or  when,  upon  the  examination 
or  conviction  of  any  person  having  the  custody  of  a  child, 
of  a  criminal  assault  upon  it,  the  court  or  magistrate  before 
whom  such  examioation  or  conviction  is  had  deems  it  de- 
sirable for  the  welfare  of  such  child  that  the  person  so  ex- 
amined or  convicted  should  be  deprived  of  its  custody 
thereafter;  such  court  or  magistrate,  when  it  deems  it  ex- 
pedient for  the  welfare  of  such  child,  may  commit  such 
child  to  an  orphan  asylum,  corporation,  or  society  for  the 
prevention  of  cruelty  to  children,  charitable  or  other  insti- 
tution, or  maKe  such  other  disposition  thereof  as  now  is  or 
hereafter  may  be  provided  by  law  in  cases  of  vagrant,  tru- 
ant, disorderly,  pauper,  or  destitute  children.  Any  corpo- 
ration, organized  under  this  title,  or  now  existing,  for  the 
prevention  of  cruelty  to  children,  or  any  officer  or  member 
thereof,  may  institute  proceedings  under  this  section  for 
the  welfare  of  any  such  child.    En.  Stats.  1905,  591. 

See  note  to  |  607,  ante. 
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TITLE  XIII. 

CEMBTBRY   CORPORATIONS. 

S  608.    How  much  land  may  be  held,  and  how  dlaposed  of. 

$  609.    Who  are  members  eligible  to  vote  and  hold  office. 

9  610.    May  hold  personal  property,  to  what  amount.    How  dispoBed  of. 

I  611.  May  issue  bonds  to  pay  for  grounds.  Proceends  of  sales,  how 
disposed  of. 

S  612.    May  take  and  hold  property  or  use  income  thereof,  how. 

I  613.    When  burial  lot  inalienable.    Who  may  not  he  buried  in  lot. 

5  614.  Iiot  owners  previous  to  purchase  to  be  members  of  the  corpora- 
tion. 

$  616.    May  sell  lands,  how. 

I  616.    May  hold  property.    Income,  how  applied. 

S  608.  How  much  land  may  be  held,  and  how  disposed 
of.  Corporations  organized  to  establish  and  maintain 
cemeteries  may  take,  by  purchase,  donation,  or  devise, 
land,  not  exceeding  three  hundred  and  twenty  acres  in  ex- 
lent,  in  the  county  wherein  their  articles  of  incorporation 
are  filed,  or  in  an  adjoining  county,  and  may  employ  any 
surplus  moneys  in  the  treasury  thereof  for  such  purix>se; 
such  lands  to  be  held  and  occupied  exclusively  as  a  cem- 
etery for  the  burial  of  the  dead.  The  lands  must  be  sur- 
veyed and  subdivided  into  lots  or  plats,  avenues,  and 
walks,  under  order  of  the  directors,  and  a  map  thereof 
filed  in  the  ofiBlce  of  the  recorder  of  the  county  wherein  the 
lands  are  situated.  Thereafter,  upon  such  terms  and  sub- 
ject to  such  conditions  and  restrictions,  to  be  inserted  in 
the  conveyances,  as  the  by-laws  or  directors  may  pre- 
scribe, the  directors  may  sell  and  convey  the  lots  or  plats 
to  purchasers.    En.  March  21,  1872.    Am'd.  1891,  179. 

Cal.  Rep.  Cit.    140,  232. 

Manner  of  execution  of  deeds  by:  See  post.  Appendix, 
titlQ  Corporations. 

§  609.  Who  are  members  eligible  to  vote  and  hold  of- 
fice. Every  person  of  full  age  who  is  proprietor  of  a  lot 
or  plat  in  the  cemetery  of  the  corporation,  containing  not 
less  than  two  hundred  square  feet  of  land,  or,  if  there  be 
more  than  one  proprietor  of  any  such  lot,  Uien  such  of  the 
proprietors  as  the  majority  of  joint  proprietors  designate, 
may,  in  person  or  by  proxy,  cast  one  vote  at  all  elections 
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had  by  the  corporation  for  directors  or  ahy  other  purpose, 
and  Is  eligible  to  any  office  of  the  corporation.  At  each 
annual  meeting  or  election,  the  directors  must  make  a  re- 
port to  the  proprietors  of  all  their  doings,  and  of  the  man- 
agement and  condition  of  the  property  and  concerns  of  the 
corporation.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  140,  232. 

S  610.  M«y  hold  personal  property,  to  what  amount 
How  disposed  of.  Such  corporations  may  hold  personal 
property  to  an  amount  not  exceeding  five  thousand  dollars, 
in  addition  to  the  surplus  remaining  from  the  sales  of 
lots  or  plats  after  the  payments  required  in  the  succeed- 
ing section.  Such  surplus  must  be  disposed  of  in  the 
improvement,  embellishment,  and  preservation  of  the  cem- 
etery, and  paying  incidental  expenses  of  the  corporation, 
and  in  no  other  manner.    En.  March  21, 1872. 

Cal.  Rep.  Git.  140,  232. 

S  611.  May  Issue  bonds  to  pay  for  grounds.  Proceeds 
of  sales,  how  Disposed  of.  Such  corporations  may  issue 
their  bonds,  bearing  interest  not  exceeding  twelve  per 
cent  per  annum,  for  the  purchase  of  lands  for  their  ceme- 
teries, payable  out  of  the  proceeds  of  the  cemetery,  and 
not  otherwise;  sixty  per  cent  of  the  proceeds  of  sales  of 
lots,  plats,  and  graves  must  be  applied  at  least  every  three 
months  to  the  payment  of  the  bonds  and  Interest.  Such 
corporations  may  also  agree  with  the  person  or  persons 
from  whom  cemetery  lands  shall  be  purchased,  to  pay  for 
such  lands,  as  the  purchase  price  thereof,  any  specified 
share  or  portion,  not  exceeding  one-half,  of  the  proceeds 
of  all  sales  of  lots  or  plats  made  from  such  lands;  such 
payment  to  be  made  at  such  intervals  as  may  be  agreed 
upon.  In  all  cases  where  cemetery  lands  shall  be  pur- 
chAsed  and  agreed  to  be  paid  for  in  the  manner  last  pro- 
vided, the  prices  for  lots  or  plats  specified  in  the  by-laws, 
rules,  or  regulations  first  adopted  by  such  association,  or 
prescribed  in  the  agreement  between  the  cemetery  and 
the  person  or  persons  from  whom  the  cemetery  lands  were 
purchased,  shall  not  be  changed  without  the  written  con- 
sent of  a  majority  in  interest  of  the  persons  from  whom 
such  lands  were  purchased,  their  heirs,  representatives,  or 
assigns.    En.  March  21,  1872.    Am'd.  1880,  12. 

Cal.  Rep.  Cit.  140,  232. 

§  612.  May  take  and  hold  property  or  use  income  there- 
off  how.    Any    corporation    organized    to    establish    and 
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maintain,  or  to  improve,  a  cemetery,  may  take  and  hold 
title  to  any  cemetery  lot,  plot  or  grave,  devised  or  given 
to  It  in  trust  for  the  specific  purpose  of  perpetually  earing 
for  the  same.    En.  March  21,  1872.    Am'd.  1900-1,  814. 

Gal.  Rep.  Cit.  140,  232. 

I  613.  When  burial  lot  inalienabie.  Who  may  not  be 
burled  in  iot.  Whenever  an  interment  is  made  in  any  lot 
or  plat  transferred  to  individual  owners  by  the  corpora* 
tlon,  the  same  thereby  becomes  forever- inalienable,  and 
descends  in  regular  line  of  succession  to  the  heirs  at  law 
of  the  owner.  When  there  are  several  owners  of  interests 
in  such  lot  or  plat,  one  or  more  may  acquire  by  purchase 
the  interest  of  others  interested  in  the  fee  simple  title 
thereof,  hut  no  one  not  an  owner  acquires  interest  or  rlf^t 
of  burial  therein  by  purchase;  nor  must  anyone  be  buried 
in  any  such  lot  or  plat  not  at  the  time  owning  an  interest 
therein,  or  who  is  not  a  relative  of  such  owner,  or  of  his 
wife,  except  by  consent  of  all  jointly  interested;  provided, 
however,  that  when  all  the  bodies  buried  in  any  saoh  lot 
shall  have  been  removed  therefrom,  wiUi  the  consent  of 
the  owners  of  such  lot,  it  shall  be  lawful  for  the  Uien 
owners  of  such  lot  to  sell  and  transfer  the  same  by  deed; 
and  any  such  sale  and  transfer  heretofore  made  is  hereby 
declared  to  be  valid  and  effectual  to  transfer  the  tiUe  to 
the  purchaser,  any  law  to  the  contrary  thereof  notwitli- 
standing.    Bn.  March  21,  1872.    Am'd.  1885,  1. 

Cal.  Rep.  Cit.'  115,  875;  140,  282. 

i  614.  Lot  owners  previous  to  purchase  to  be  membere 
of  the  corporation.  When  grounds  purchased  or  otherwise 
acquired  for  cemetery  purposes  have  heen  previously  used 
as  a  burial  ground,  those  who  are  lot  owners  at  the  time 
of  the  purchase  continue  to  own  the  same,  and  are  mem- 
bers of  the  corporation,  with  all  the  privileges  a  purchase 
of  a  lot  from  the  corporation  confers.    En.  March  21,  1872. 

§  616.  May  seil  lands,  how.  Cemetery  corporations 
may  sell  lands  held  by  them  upon  obtaining  an  order  for 
that  purpose  from  the  superior  court  of  the  county  where 
the  lands  are  situated.  Before  making  the  order,  proof 
must  be  made  to  the  satisfaction  of  the  court  that  notice 
of  the  application  for  leave  to  sell  has  been  given  by  pub- 
lication in  such  manner  and  for  such  time  as  the  court  baa 
directed,  and  that  the  lands  are  not  required  for  and  are 
not  in  use  for  burial  purposes,  and  that  it  is  for  the  in- 
terest of  the  corporation  that  such  lands  be  sold.    The  ap- 
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plication  must  be  made  by  petition,  and  any  member  of 
the  corporation  may  oppose  the  granting  of  the  order  by 
affidavit  or  otherwise.    ISa.  Stats.  1889,  61. 

Cal.  Rep.  Clt.  140,  282. 

{  616.  May  hold  property.  Income,  how  applied.  Any 
corporation  organized  to  establish  and  maintain,  or  to  im- 
prove, a  cemetery,  may  take  and  hold  any  property  be- 
queathed, granted,  or  given  to  it  in  trust,  to  apply  the 
proceeds  or  income  thereof  to  any  and  all  of  the  following 
purposes:  To  the  improvement  or  embellishment  of  such 
cemetery  or  of  any  lot  therein;  or  to  the  erection,  renewal, 
repair,  or  preservation  of  any  monument,  fence,  or  other 
structure  in  such  cemetery;  or  to  the  planting  or  cultiva- 
tion of  trees,  shrubs,  or  plants  in  or  around  such  cemetery, 
or  any  lot  therein;  or  to  the  improving,  ornamenting,  or 
embellishing  of  such  cemetery,  or  any  lot  therein,  in  any 
other  mode  or  manner  not  inconsistent  with  the  purposes 
for  which  such  cemetery  was  established  or  is  being  main- 
tained. Such  property  and  the  proceeds  or  income  thereof 
shall  be  invested  and  reinvested  in  bonds  of  the  United 
States,  or  of  this  state,  or  of  any  municipality  of  this  state 
or  in  first  mortgages  on  real  estate,  or  in  centrally  lo- 
cated income-producing  improved  real  estate  in  any  city, 
or  city  and  county  in  this  state,  if  such  investment  is  not 
repugnant  to  the  terms  of  the  bequest,  grant  or  gift.  Bn. 
Stats.  1895,  162.    Am'd.  1900-01,  814. 

Cal.  Rep.  Cit.  138,  657;  140,  232. 


TITLE  XIV. 

AGRICULTURAL.   PAIR    CORPORATIONS. 

8  820.    May  acquire  and  hold  real  estate,  how  much. 
I  621.    ShaU  not  contract  debts  or  liabllitlea  ezceedlnff  amount  In  treas- 
ury. 
S  622.    Not  for  profit    May  fix  fee,  etc.,  for  membership. 

§  620.  May  acquire  and  hold  real  estate,  how  much. 
Agricultural  fair  corporations  may  purchase,  hold,  or  lease 
any  quantity  of  land,  not  exceeding  in  the  aggregate  one 
hundred  and  sixty  acres,  with  such  buildings  and  improve- 
ments as  may  be  erected  thereon,  and  may  sell,  lease, 
or  otherwise  dispose  of  the  same,  at  pleasure.  This  real 
estate  must  be  held  for  the  purpose  of  erecting  buildings 
ani  other  improvements  thereon,  to  promote  and  encour- 
age  agriculture,    horticulture,    mechanics,    manufactures. 
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Stock  raising,  and  general  domestic  industry.    En.  March 
21,  1872. 

§  621.  8hail  not  contract  debts  or  liabilities  exceeding 
amount  in  treasury.  Such  corporation  must  not  contract 
any  ddttts  or  liabilities  in  excess  of  the  amount  of  money 
in  the  treasury  at  the  time  of  contract,  except  for  the 
purchase  of  real  property,  for  which  they  may  create  a 
debt  not  exceeding  five  thousand  dollars,  secured  by  mort- 
gage on  the  property  of  the  corporation.  The  directors 
who  vote  therefor  are  personally  liable  for  any  debt  con- 
tracted or  incurred  iL  violation  of  this  section.  Bn.  March 
21,  1872. 

§  622.  Not  for  profit.  IN^ay  fix  fee,  etc.,  for  member- 
ship. Agricultural  fair  corporations  are  not  conducted  for 
profit,  and  have  no  capital  stock  or  income  other  than  that 
derived  from  charges  to  exhibitors  and  fees  for  member- 
ship, which  charges,  together  with  the  term  of  memher- 
ship  and  mode  of  acquiring  the  same,  must  be  provided  for 
in  their  by-laws.  Such  fees  must  never  be  greater  than 
to  raise  sufficient  revenue  to  discharge  the  debt  for  the 
real  estate  and  the  improvements  thereon,  and  to  defray 
the  current  expenses  of  fairs.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.  93,  868. 

TITLE  XV. 

Old  title  repealed  and  new  title  substituted  March  21,  1905. 

Stats.  1905,  593. 

CORPORATI(/NS    TO    FURNISH    LIGHT    FOR    PUBUC    USB. 

§  628.    Repealed. 

5  629.    Duty  to  furnish  gas  or  electricity. 

S  630.    When  corporations  may  refuse  to  supply  gas. 

9  690a.  When    corporations    may    refuse   to    supply    electric   current   for 

light. 
5  631.    Right  to  enter  buildings  for  inspection. 
§  632.    Right  to  shut  off  supply  of  gag  or  electricity. 

§  628.  Corporations  to  obtain  privilege  from  city  or 
town  and  use  meters  proved  by  the  inspector.  En.  Marcb 
21,  1872.    Rep.  1905,  592. 

§  629.  Duty  to  furnish  gas  or  electricity.  Upon  the  ap- 
plication in  writing  of  the  owner  or  occupant  of  any  build- 
ing or  premises  distant  not  more  than  one  hundred  feet 
from  any  main,  or  direct  or  primary  wire,  of  the  corporation, 
and  payment  by  the  applicant  of  all  money  due  firom  him, 
the  corporation  must  supply  gas  or  electricity  as  reanired 
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for  Buob  building  or  premises,  and  cannot  refuse  on  the 
ground  of  any  Indebtedness  of  any  former  owner  or  occu- 
pant thereof,  unless  the  applicant  has  undertaken  to  pay 
the  same.  If,  for  the  space  of  ten  days  after  such  applica- 
tion, the  corporation  refuses  or  neglects  to  supply  the  gas 
or  electricity  required,  it  must  pay  to  the  applicant  the  sum 
of  fifty  dollars  as  liquidated  damages,  and  five  dollars  per 
day  as  liquidated  damages  for  every  day  such  refusal  or 
neglect  continues  thereafter.  En.  March  21,  1872.  Rep. 
1905,  593.    En.  1905,  593. 

639,  630,  630a.  631,  632.  The  purpose  of  the  amendment  l8  to  make  the 
above  sections  applicable  to  electric  as  well  as  to  gas-light  corpora- 
tions. To  accomplish  this,  the  following  changes  have  been  made: 
In  section  629  the  words  "or  direct  or  primary  wire"  are  Inserted 
after  "main"  and  the  words  "or  electricity"  are  Inserted  In  two 
places  after  "gas."  Section  630a  Is  a  new  section,  to  extend  the 
provisions  of  the  chapter  "Electric  Light  Companies,"  and  provide 
for  advances  similar  to  those  made  to  gas  companies  by  subscribers. 
In  section  631  the  words  "any  owner  or  manager  of  gaa  or  electric 
works,  or  agent  of  such  owner  or  manager,  exhibiting  written  au- 
thority, signed  by  such  owner  or  manager,  or"  are  inserted  at  the 
beginning  of  the  section;  the  words  "or  electric  light"  are  Inserted 
after  "gas";  the  words  "or  electricity"  are  Inserted  after  "gas,"  and 
the  words  "or  electric  meters"  are  inserted  after  "meters."  In  sec- 
tion 632  the  words  "or  electricity"  are  added  after  "gas"  in  three 
places,  and  the  word  "wires'*  is  inserted  after  "pipes."— Code  Com- 
mlflfiioner's  Note. 

Cal.  Rep.  Cit.    109,  144;  132,  211;  141,  706;  141,  710;  141, 
711;  141,  712. 

I  630.  When  corporations  may  refuse  to  supply  gas. 
No  corporation  is  required  to  lay  service  pipe  where  seri- 
ous obstacles  exist  to  laying  it,  unless  the  applicant,  if  re- 
quired, deposits  in  adTance.  with  the  corporation,  a  sum 
of  money  sufficient  to  pay  the  cost  of  laying  such  service 
pipe,  or  his  proportion  thereof.  E3n.  March  21,  1872.  Rep. 
1905,  593.    Bn.  1905,  593. 

See  note  to  S  629,  ante. 

S  630a.  When  corporations  may  refuse  to  supply  elec- 
tric current  for  light.  No  corporation  is  required  to  con- 
struct lines  for  the  supply  of  electric  current  for  light 
where  serious  obstacles  exist,  nor  shall  such  corporation 
he  required  to  supply  such  current  from  a  direct  wire  at  a 
distance  too  remote  from  the  generating  station,  to  insure 
a  sufficient  supply ;  nor  is  such  corporation  required  to  sup- 
ply electric  current  for  light  from  a  primary  wire  carrying 
current  of  high  voltage,  unless  the  applicant  deposit,  in  ad- 
vance, a  sum  of  money  sufficient  to  pay  the  actual  costs  of 
such  construction  and  for  the  appliances  required  to  sup- 
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ply  electric  current  with  safety  at  the  proi>er  voltage.    Bn. 
Stats.  1905,  593. 

See  note  to  S  629,  ante. 

§  631.  Right  to  enter  buildings  for  inspection.  Any 
owner,  manager  or  superintendent  of  gas  or  electric  light 
works,  or  agent  of  such  owner,  manager,  or  superintendent, 
exhibiting  written  authority,  signed  by  such  owner,  man- 
ager or  superintendent,  or  any  agent  of  a  gas  or  electric 
light  corporation  exbibiting  written  authority  signed  by  the 
president  or  secretary  thereof  for  such  purpose,  may  enter 
any  building  or  premises  lighted  with  gas  or  electricity 
supplied  by  such  owner  or  corporation,  to  inspect  the  gas 
meters  or  electric  meters  therein  to  ascertain  the  quanti- 
ty of  gas  or  electricity  supplied  or  consumed.  Every  ow^er 
or  occupant  of  such  building  who  hinders  or  prevents  such 
entry  or  inspection  must  pay  to  the  owner  or  corporation 
the  sum  of  fifty  dollars  as  liquidated  damages.  E«n.  March 
21,  1872.    Rep.  1905,  693.    En.  Stats.  1905,  593. 

See  note  to  S  629,  ante. 

§  632.  Right  to  shut  off  supply  of  gas  or  electricity. 
All  gas  or  electric  light  corporations  may  shut  oft  the  sup- 
ply of  gas  or  electricity  from  any  person  who  neglects  or 
refuses  to  pay  for  the  gas  or  electricity  supplied,  or  the 
rent  of  any  meter,  pipes,  wires,  fittings  or  appliances,  pro- 
vided by  the  corporation,  as  required  by  his  contract;  and 
for  the  purpose  of  shutting  off  the  gas  or  electricity  In  sach 
case  any  employee  of  the  corporation  may  enter  the  buiM- 
ing  or  premises  of  such  person,  between  the  hours  of  eight 
o'clock  in  the  forenoon  and  six  o'clock  in  the  afternoon,  of 
any  day,  and  remove  therefrom  any  property  of  the  cor- 
poration used  in  supplying  gas  or  electricity.  En.  March 
21,  1872.    Rep.  1905,  593.    E&.  1905,  594. 

See  note  to  S  629,  ante. 

Cal.  Rep.  Cit    132,  212;  141,  706;  141,  708. 
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TITLE  XVI. 

LAND  AND   BUILDING   CORPORATIONS. 

§  633.    Formation  and  organization.    Articles  of  Inoorporatlon,   what  to 

•et  forth. 
§  634.    Capital  stook. 
I  635.    Retiring  free  shares. 
I  636.    Maturity  of  stock. 
i  637.    Loans  and  Installments. 
S  638.    Rate   of   Interest.    Security. 
I  638a.  Withdrawal  of  stock,  notice  of. 
9  639.    Forfeitures-Arrears  In  payments. 
§  640.    Purchase   of   real    estate. 
§  641.    Borrowing   money. 
I  642.    ProAts   and   losses. 
I  643.    Membership. 
S  644.    Annual  report. 
§  645.    Foreign   corporations,    deposit  by. 
I  646.    Electing  to  continue  business. 

i  647.    Subject  to  provisions  relating  to  bank  commisslonen. 
9  648.    Definition  of. 
i  648^  Taxation   of. 

§  633.  Formation  and  organization.  Artfclea  of  Incor- 
poration, what  to  set  forth.  Ck)rporations  may  be  formed 
subject  to  the  provisions  of  this  title,  and  with  all  the 
rigiits,  duties,  and  powers  herein  specified.  Such  corpora- 
tions shall  b^  known  as  mutual  building  and  loan  associa- 
tions, and  the  words  "mutual  building  and  loan  associa- 
tion" shall  form  part  of  the  name  of  every  such  corpora- 
tion. The  articles  of  Incorporation,  in  setting  forth  the 
purposes  for  which  the  corporation  is  formed,  shall  state, 
that  it  is  formed  to  encourage  industry,  frugality,  home 
building,  and  savings  among  the  stockholders;  the  accumu- 
lation of  savings;  the  loaning  to  its  stockholders  of  the 
funds  so  accumulated,  with  the  profits  and  earnings;  and 
the  repayment  to  each  stockholder  of  his  savings  and 
profits,  when  they  have  accumulated  to  a  certain  sum,  or 
at  any  time  when  he  shall  desire  the  same,  as  provided 
in  the  by-laws,  or  when  the  corporation  shall  desire  to  r^ 
pay  the  same;  and  shall  also  state  that  it  is  formed  for  all 
the  purposes  specified  in  this  title.    En.  StatSi  1891,  252. 

Cal.  Rep.  Cit    36,  525. 

The  sections  by  this  act  added  to  the  Civil  Code,  provid- 
ing for  the  examination  by  the  bank  commissioners  of  this 
state  of  all  building  and  loan  associations,  apply  to  all 
such  corporations,  whether  organized  and  doing  business 
before  or  after  the  passage  of  this  act:  Acts  of  1891,  p. 
262,  sec.  1. 
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Act  creating  board  of  commissioners  of  building  and 
loan  associations:  See  post,  Appendix,  title  Building  and 
Loan  Associations. 

Annuity  or  endowment  insurance.  See  post.  Appendix, 
title  Insurance. 

§  634.  Capital  stock.  The  capital  stock  of  such  cor- 
porations  shall  be  paid  in  by  the  stockholders  in  regular^ 
equal,  periodical  payments,  at  such  times  and  in  such 
amounts  as  shall  be  provided  in  the  by-laws.  Such  period- 
ical payments  shall  be  called  dues.  And  at  or  before  a 
time  to  be  stated  in  the  by-laws,  each  stockholder  shall  pay 
to  the  corporation,  upon  each  share  of  stock  held  by  him, 
such  an  amount  of  dues  as  the  by-laws  shall  provide;  and 
the  payment  of  dues  shall  so  continue  on  each  share  of 
stock  issued  till  it  reaches  its  matured  value,  or  is  with- 
drawn, canceled,  or  forfeited.  The  capital  stock  shall  con- 
sist of  such  accumulated  dues,  together  with  the  earnings 
and  profits  of  the  corporation,  and  shall  in  no  case  exceed 
two  million  dollars,  except  as  to  corporations  now  existing. 
It  shall  be  divided  into  shares  of  matured  or  par  value  of 
one  hundred  dollars,  or  two  hundred  dollars  each,  as  shall 
be  provided  in  the  articles  of  incorporation  and  fixed  by 
the  by-laws.  Certificates  of  stock  shall  be  issued  to  each 
stockholder  on  the  first  payment  of  dues  by  him.  The 
shares  shall  be  issued  in  yearly,  half-yearly,  or  quarterly 
series,  except  in  corporations  now  existing,  in  such 
amounts  in  each  series,  and  at  such  times, .  as  shall  be 
determined  by  the  board  of  directors.  No  share  of  a  prior 
series  shall  be  issued  after  the  issuing  of  shares  In  a  new 
series.  Shares  which  have  not  been  pledged  as  a  security 
for  the  repayments  of  a  loan  shall  be  called  free  shares. 
Shares  that  have  been  so  pledged  shall  be  called  pledged 
shares.  All  stock  matured  and  surrendered  or  canceled  in 
any  series  shall  become  the  property  of  the  corporation, 
and  may  be  issued  in  any  subsequent  series.  Payment  of 
dues  on  shares  of  stock  In  each  series  shall  commence 
from  the  time  that  shares  began  to  be  issued  in  such  series. 
Any  such  corporation  shall  have  power  by  its  by-laws  to 
Impose  and  collect  a  fine  from  each  stockholder  not  exceed- 
ing ten  per  cent  of  the  defaulted  amount,  for  every  neglect 
or  refusal  to  make  his  payments  of  dues,  or  premium, 
or  interest,  when  due,  and  to  impose  and  collect  a  like  fine 
successively  on  every  regular  pay-day  during  such  default. 
Every  such  corporation  hereafter  formed  shall  also  have 
power  to  charge  an  entrance  fee  upon  each  share  of  stock 
issued,  not  exceeding  ten  cents  on  each  share,  and  may  al- 


107  ULND  AN   DBUILDINQ   CORPORATIONS.  IS  686.  6M 

SO  charge  a  transfer  fee  not  exceeding  ten  cents  on  each 
share,  all  of  which  shall  be  paid  into  the  treasury  and  ac- 
counted for  as  all  other  funds  of  the  association;  provided, 
that  building  and  loan  associations  heretofore  incorporated 
may  continue  to  change  and  dispose  of  such  entrance  and 
transfer  fees  as  are  prescribed  by  the  by-laws  of  such  cor- 
poration. Payment  of  dues  or  interest  may  be  made  in 
advance,  but  no  association  shall  allow  interest  on  such 
advance  payments  at  a  greater  rate  than  six  per  cent  per 
annum;  nor  for  a  longer  period  than  one  year.  Bn.  Stats. 
1891,  253. 

Cal.  Rep.  Cit.  143,  258. 

§  635.  Retiring  free  shares.  The  directors  may,  at 
their  discretion,  under  the  regulations  prescribed  in  their 
by-laws,  retire  the  fi  ee  shares  of  any  series  of  stock,  at  any 
time  after  four  years  from  the  date  of  their  issue,  by  en- 
forcing the  withdrawal  of  the  same;  but  whenever  there 
shall  remain  in  any  series,  at  the  expiration  of  five  years 
after  the  date  of  its  issue,  an  excess  above  one  hundred 
free  shares  of  the  par  value  of  two  hundred  dollars  each, 
or  two  hundred  free  shares  of  the  par  value  of  one  hundred 
dollars  each,  then  it  shall  be  the  duty  of  the  directors  to 
retire  annually  twenty-five  per  centum  of  such  excess  ex- 
isting at  said  expiration  of  five  years  after  the  date  of  Its 
issue,  so  that  no  more  than  one  hundred  free  shares  shall 
remain  in  such  series  at  the  explraton  of  nine  years  from 
the  date  of  its  issue;  provided,  that  no  more  than  one  half 
the  monthly  receipts  be  used  for  that  purpose;  and  there- 
after the  directors  may,  in  their  discretion,  retire  such 
other  free  shares  as  they  consider  to  the  best  interest  of 
the  association  to  retire;  provided,  that  whenever,  under 
the  provisions  of  this  section,  the  withdrawal  of  shares 
is  to  be  enforced,  the  shares  to  be  retired  shall  be  deter- 
mined hy  lot,  drawn  from  all  free  shares  in  the  series,  as 
shall  be  regulated  by  the  by-laws,  and  the  holders  thereof 
shall  be  paid  the  amount  actually  paid  in,  and  the  full 
amount  of  earnings  at  the  date  of  last  apportionment  of 
profits.    En.  Stats.  1891,  254. 

§  636.  Maturity  of  stoclc.  When  the  stock  in  any  series 
shall  have  reached  its  matured  value,  payment  of  dues 
thereon  shall  cease,  and  all  of  the  stockholders  in  such 
series  who  have  borrowed  from  the  association  shall  be 
entitled  to  have  their  securities  returned  to  them,  and  a 
satisfaction  of  the  mortgages  made  by  them  to  the  associa- 
tion; and  the  holders  of  free  shares  of  stock  in  such  series 
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shall  be  paid  out  of  the  funds  of  the  association  the  mar 
tnred  value  thereof,  with  such  rate  of  interest  as  shall 
be  determined  by  the  by-laws,  from  the  time  the  board  of 
directors  shall  declare  such  share  to  have  matured  until 
paid;  but  at  no  time  shall  more  than  one-third  of  the  re- 
ceipts of  the  association  be  applicable  to  the  payment  of 
matured  shares,  without  the  consent  of  the  board  of  di- 
rectors. The  order  of  the  payment  of  the  matured  shares 
shall  be  determined  bythe  by-laws.    En.  Stats.  1891,  254. 

§  637.  Loans  and  Installments.  The  moneys  in  the 
hands  of  the  treasurer,  and  such  sums  as  may  be  bor- 
rowed by  the  corporation  for  the  purpose,  shall  be  loaned 
out  in  open  meeting  to  the  member  who  shall  bid  the 
highest  premium,  or  may  be  loaned  at  such  premium  as 
may  be  fixed  from  time  to  time,  by  the  board  of  directors; 
and  the  premium  may  be  deducted  from  the  amount  of  the 
loan,  or  such  proportion  may  be  deducted  as  the  by-laws 
shall  provide,  and  in  that  case  the  balance  of  said  pre- 
mium shall  be  payable  in  such  Installments  as  the  by-laws 
shall  determine;  provided,  however,  that  where  the  pre- 
mium is  payable  in  installments,  the  number  of  install- 
ments into  which  the  same  is  dlvded  shall  be  uniformly 
applicable  to  all  loans  made  by  the  corporation,  and  shall 
be  payable  at  the  times  and  In  the  manner  as  provided 
In  the  by-laws;  and  provided  further,  that  in  no  case  shall 
the  amount  loaned  exceed  the  matured  value  of  the  shares 
pledged  to  secure  the  loan.    En.  Stats.  1891,  254. 

Cal.  Rep.  Cit.    136,  526. 

§  638.  Rate  of  Interest.  Security.  The  rate  of  inter- 
est on  all  loans  may  be  fixed  by  the  by-laws;  but  in  case 
the  by-laws  fail  to  fix  the  rate,  then  it  shall  be  fixed  from 
time  to  time  by  the  board  of  directors.  For  every  loan 
made  a  note  or  obligation  secured  by  a  first  mortgage  or 
deed  of  trust  upon  unincumbered  real  estate  shall  be  giv- 
en, accompanied  by  a  transfer  and  pledge  to  the  associa- 
tion of  at  least  one  share  of  stock  as  collateral  security  for 
the  repayment  of  the  loan,  or  in  lieu  of  a  mortgage  or  deed 
of  trust  there  may  be  pledged  and  transferred  to  the  asso- 
ciation for  the  payment  of  the  loan,  free  shares,  the  with- 
drawal value  of  v^hich  under  the  by-laws  at  the  time  of 
such  borrowing  shall  exceed  the  amount  borrowed  and 
Interest  thereon  for  six  months.  At  the  discretion  of  the 
board  of  directors  the  borrower  may  repay  the  loan  and 
all  arrears  and  interest  and  fines  thereon  at  any  time  up- 
on surrender  of  the  shares  pledged  for  the  loan.  En.  Stats. 
1891,  256.    AmU  1897,  80;  190(M>1,  268. 
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§  638a.  Withdrawal  of  stock,  notice  of.  A  stockholder 
desiring  to  withdraw  from  the  association  or  to  surrender 
a  part  or  all  of  his  stock  may  do  so  by  giving  thirty  days' 
notice,  in  writing,  of  his  intention.  On  the  expiration  of 
such  notice,  he  is  entitled  to  receive  the  full  amount  paid 
in  upon  the  stock  surrendered,  together  with  such  propor- 
tion of  the  earnings  thereon  as  by  the  by-laws  may  provide, 
or  as  may  be  fixed  by  the  board  of  directors;  but  not  more 
than  one  half  of  the  monthly  receipts  in  any  one  month 
must  be  applied  to  withdrawals  for  that  month,  without 
the  consent  of  the  board  of  directors,  and  no  stockholder 
must  be  permitted  to  withdraw  whose  stock  is  pledged  to 
the  association  as  security  for  a  loan  until  such  loan  is 
fully  paid.  Such  withdrawals  must  be  paid  in  succession 
in  the  order  that  the  notices  of  intention  are  given.  En. 
Stats.  1905,  753. 

This  section  is  a  codification  of  section  19  of  the  statute  of  1898,  page 
229. — Code  Commissioner' 3  Note. 

§  639.  Forfeiture — ^arreara  in  payments.  Whenever 
any  member  shall  be  six  months  in  arrears  in  the  payment 
of  his  dues  upon  free  shares,  the  secretary  shall  give  him 
notice  thereof,  in  writing,  and  a  statement  of  his  arrear- 
ages, by  mailing  the  same  to  him  at  the  last  postofflce 
address  given  by  him  to  the  association,  and  if  he  shall 
not  pay  the  same  within  two  months  thereafter,  the  board 
of  directors  may,  at  their  option,  declare  his  shares  for- 
feited; and  at  the  time  of  such  forfeiture,  the  withdrawal 
value  thereof  shall  be  determined  and  stated,  and  the  de- 
faulting member  shall  be  entitled  to  withdraw  the  same 
without  interest,  upon  such  notice  as  shall  be  required  of 
a  withdrawing  shareholder.  Whenever  a  borrowing  mem- 
ber shall  be  six  months  In  arrears  in  the  payment  of  his 
dues,  or  interest,  or  premium,  the  whole  loan  shall  become 
due  at  the  option  of  the  board  of  directors;  and  they 
may  proceed  to  enforce  collection  upon  the  securities  held 
by  the  association.  The  withdrawal  value,  at  the  time  of 
the  commencement  of  the  action,  of  all  shares  pledged 
as  collateral  security  for  the  loan,  shall  be  applied  to  the 
payment  of  the  loan,  and  said  shares,  from  that  time,  shall 
be  deemed  surrendered  to  the  association.  EIn.  March  21, 
1872.  Am'd.  1873-4,  217.  Rep.  1891,  252.  En.  Stats.  1891, 
255. 

Cal.  Rep.  Cit.    93,  306;  116,  414;  131,  341. 

§  640.  Purchase  of  real  estate.  Any  such  association 
may  purchase  at  any  sale,  public  or  private,  any  real  es- 
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tale  Upon  which  it  may  have  a  mortgage,  judgment,  lien, 
or  other  incumbrance,  or  in  which  it  may  have  an  interest; 
and  may  sell,  convey,  lease,  or  mortgage  the  same,  at 
pleasure,  to  any  person  or  persons.  En.  March  21,  1872. 
Hep.  1891.  252.  En.  Stats.  1891.  256. 
Cal.  Rep.  Cit.    93,  309;  131,  341. 

§  641.  Borrowing  money.  Any  association  organized  In 
pursuance  of  the  provisions  of  this  act  may  borrow  money 
for  the  purpose  of  making  loans  or  paying  withdrawals. 
En.  March  21,  1872.     Rep.  1891,  252.    En.  Stats.  1891,  255. 

Cal.  Rep.  Cit.    131,  341. 

§  642  Profits  and  losses.  Profits  and  losses  shall  be 
apportioned  at  least  annually,  and  shall  be  apportioned  to 
all  the  shares  in  each  series  outstanding  at  the  time  of 
such  apportionment,  according  to  the  actual  value  of  such 
shares  as  distinguished  from  their  withdrawal  value.  Ka, 
March  21,  1872.     Rep.  1891  252.    En.  Stats.  1891.  255. 

Cal.  Rep.  Cit.    131,  342. 

§  643.  Membership.  Any  person  of  full  age  and  sound 
mind  may  become  a  member  of  the  association  by  taking 
one  or  more  shares  therein,  and  subscribing  to  the  by- 
laws, and  annexing  to  his  signature  his  postofflce  address. 
A  minor  may  hold  shares  in  the  name  of  the  parent,  guar- 
dian, or  next  friend  as  trustee.  The  shares  of  stock  in 
any  such  corporation  held  by  any  person,  to  the  value 
of  one  thousand  dollars,  shall  be  exempt  from  execution. 
En.  March  21,  1872.     Rep.  1891,  252.    En.  Stats.  1891,  256. 

Cal.  Rep.  Cit.    131,  342. 

§  644.  Annual  report.  Every  association  organized  un- 
der the  provisions  of  this  act,  and  every  other  association 
doing  a  like  business,  shall  annually  make  a  full  report, 
in  writing,  of  the  affairs  and  condition  of  such  corporation, 
within  thirty  days  after  its  annual  meeting,  to  the  bank 
commissioners  of  this  state.  Such  report  shall  be  verified 
by  the  oath  of  the  ofilcers  making  the  same,  and  a  copy 
of  the  same  shall  be  delivered  to  every  stockholder,  from 
the  office  of  the  corporation,  who  may  call  for  such  report. 
Every  association  shall  make  any  further  reports  which 
the  said  commissioners  n^ay  require,  and  in  sucn  form  and 
as  to  such  matters  i  elating  to  the  condition  and  conducting 
of  the  business  of  the  association  as  such  commissioners 
may  designate;  and  said  bank  commissioners  may  at  any 
time  examine  into  the  affairs  of  any  and  every  of  said 
associations.  Any  willful  false  swearing  in  making  and 
verifying  said  reports    shall    be    deemed    perjury.      Any 
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such  association  which  shall  fail  to  furnish  the  bank  com- 
missioners any  such  report  required,  within  thirty  days  af- 
ter demand,  shall  forfeit  the  sum  of  ten  dollars  per  day  for 
every  day  such  report  shall  be  delayed  or  withheld;  which 
may  be  recovered  in  an  action  brought  by  the  attorney 
general  in  the  name  of  the  people  of  this  state;  and  all 
moneys  so  recovered  shall  be  paid  to  the  treasurer  of  the 
state,  who  shall  pay  the  same  into  the  "bank  commission- 
ers' fund."  The  state  bank  commissioners  shall  annually 
publish  a  full  report  of  the  condition  of  all  associations 
formed  under  the  provisions  of  this  title,  and  every  other 
association  doing  a  like  business  in  this  state,  in  the  same 
manner  as  they  are  now  required  to  do  in  reference  to  sav- 
ings banks.  En.  March  21,  1872.  Rep.  1891,  252.  En. 
Stats.  1891,  256. 

Cal.  Rep.  Cit.     131,  342;  131,  344. 

Section  1  of  the  act  of  1891,  p.  256,  amending  this  sec- 
tion, provided  that  this  section  should  apply  to  all  such 
associations  whether  organized  before  or  after  the  passage 
of  the  act. 

See  also  Stats.  1867-8,  539,  sec.  1. 

§  645.  Foreign  corporations^  deposit  by.  No  mutual 
building  and  loan  association,  or  company,  association,  or 
corporation  organized  under  the  laws  of  any  other  state 
or  territory,  to  carry  on  a  business  of  a  like  character  to 
that  authorized  by  this  title,  shall  be  allowed  to  do  busi- 
ness or  to  sell  their  stock  in  this  state  without  first  hav- 
ing deposited  with  the  state  controller  or  secretary  of 
state  the  sum  of  fifty  thousand  dollars  In  money,  or  United 
States  or  municipal  bonds  of  this  state,  or  in  mortgagee 
upon  real  estate  located  within  this  state,  as  a  guaranty 
fund  for  the  protection  and  indemnity  of  residents  of  the 
state  of  California  with  nhom  such  companies,  associations, 
or  corporations  shall  do  business;  the  fund  so  deposited 
to  be  paid  by  the  custodian  thereof  to  the  residents  of  Cal- 
ifornia only,  and  not  then  until  proof  of  claim  by  final 
Judgment  has  been  filed  with  the  custodian  of  said  fund 
against  such  foreign  company,  association,  or  corpora- 
tion. Any  of  the  securities  so  deposited  may  be  with- 
drawn at  any  time  upon  oth.ers,  herein  provided  for,  of  like 
amount  being  substituted  in  lieu  thereof.  Any  person  or 
persons  who  shall  be  found  in  this  state  as  agent,  or  in 
any  other  capacity,  representing  such  foreign  company, 
association,  or  corporation  which  has  not  complied  with 
the  provisions  of  chis  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  a 
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tale  upon  which  it  may  have  a  mortgage,  judgment,  lien, 
or  other  incumbrance,  or  in  which  it  may  have  an  interest; 
and  may  sell,  convey,  lease,  or  mortgage  the  same,  at 
pleasure,  to  any  person  or  persons.  ESn.  March  21,  1872. 
Hep.  1891.  252.  En.  Stats.  1891,  255. 
Cal.  Rep.  Cit.     93,  309;  131,  341. 

§  641.  Borrowing  money.  Any  association  organized  in 
pursuance  of  the  provisions  of  this  act  may  borrow  money 
for  the  purpose  of  making  loans  or  paying  withdrawals. 
En.  March  21,  1872.    Rep.  1891,  252.    En.  State.  1891,  255. 

Cal.  Rep.  Cit.    131,  341. 

§  642  Profits  and  losses.  Profits  and  losses  shall  be 
apportioned  at  least  annually,  and  shall  be  apportioned  to 
all  the  shares  in  each  series  outstanding  at  the  time  of 
such  apportionment,  according  to  the  actual  value  of  such 
shares  as  distinguished  from  their  withdrawal  value.  Bn. 
March  21,  1872.     Rep.  1891  252.    En.  Stats.  1891,  255. 

Cal.  Rep.  Cit.    131,  342. 

§  643.  Membership.  Any  person  of  full  age  and  sound 
mind  may  become  a  member  of  the  association  by  taking 
one  or  more  sharos  therein,  and  subscribing  to  the  by- 
laws, and  annexing  to  his  signature  his  postofflce  address. 
A  minor  may  hold  shares  in  the  name  of  the  parent,  guar- 
dian, or  next  friend  as  trustee.  The  shares  of  stock  in 
any  such  corporation  held  by  any  person,  to  the  value 
of  one  thousand  dollars,  shall  be  exempt  from  execution. 
En.  March  21,  1872.    Rep.  1891,  252.    En.  Stats.  1891,  256. 

Cal.  Rep.  Cit.    131,  342. 

§  644.  Annual  report.  Every  association  organized  un- 
der the  provisions  of  this  act,  and  every  other  association 
doing  a  like  business,  shall  annually  make  a  full  report, 
in  writing,  of  the  affairs  and  condition  of  such  corporation, 
within  thirty  days  after  its  annual  meeting,  to  the  bank 
commissioners  of  this  state.  Such  report  shall  be  verified 
by  the  oath  of  the  officers  making  the  same,  and  a  copy 
of  the  same  shall  be  delivered  to  every  stockholder,  from 
the  office  of  the  corporation,  who  may  call  for  such  report. 
Every  association  shall  make  any  further  reports  which 
the  said  commissioners  may  require,  and  in  suen  form  and 
as  to  such  matters  relating  to  the  condition  and  conducting 
of  the  business  of  the  association  as  such  commissioners 
may  designate;  and  said  bank  commissioners  may  at  any 
time  examine  into  the  affairs  of  any  and  every  of  said 
associations.  Any  willful  false  swearing  in  making  and 
verifying  said  reports    shall    be    deemed    perjtur.     Any 
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Bucli  associatioii  which  shall  fail  to  furnish  the  bank  com- 
missioners any  such  report  required,  within  thirty  days  af- 
ter demand,  shall  forfeit  the  sum  of  ten  dollars  per  day  for 
every  day  such  report  shall  be  delayed  or  withheld;  which 
may  be  recovered  in  an  action  brought  by  the  attorney 
general  in  the  name  of  the  people  of  this  state;  and  all 
moneys  so  recovered  shall  be  paid  to  the  treasurer  of  the 
state,  who  shall  pay  the  same  into  the  "bank  commission- 
ers' fund."  The  state  bank  commissioners  shall  annually 
publish  a  full  report  of  the  condition  of  all  associations 
formed  under  the  provisions  of  this  title,  and  every  other 
association  doing  a  like  business  in  this  state.  In  the  same 
manner  as  they  are  now  required  to  do  in  reference  to  say- 
ings banks.  En.  March  21,  1872.  Rep.  1891,  252.  En. 
Stats.  1891,  256. 

Cal.  Rep.  Cit.     131,  342;  131,  344. 

Section  1  of  the  act  of  1891,  p.  256,  amending  this  sec- 
tion, provided  that  this  section  should  apply  to  all  such 
associations  whether  organized  before  or  after  the  passage 
of  the  act. 

See  also  Stats.  1867-8,  539,  sec.  1. 

§  645.  Foreign  corporations,  deposit  by.  No  mutual 
building  and  loan  association,  or  company,  association,  or 
corporation  organized  under  the  laws  of  any  other  state 
or  territory,  to  carry  on  a  business  of  a  like  character  to 
that  authorized  by  this  title,  shall  be  allowed  to  do  busi- 
ness or  to  sell  their  stock  in  this  state  without  first  hav- 
ing deposited  with  the  state  controller  or  secretary  of 
state  the  sum  of  fifty  thousand  dollars  in  money,  or  United 
States  or  municipal  bonds  of  this  state,  or  in  mortgages 
upon  real  estate  located  within  this  state,  as  a  guaranty 
fund  for  the  protection  and  indemnity  of  residents  of  the 
state  of  California  with  whom  such  companies,  associations, 
or  corporations  shall  do  business;  the  fund  so  deposited 
to  be  paid  by  the  custodian  thereof  to  the  residents  of  Cal- 
ifornia only,  and  not  then  until  proof  of  claim  by  final 
Judgment  has  been  filed  with  the  custodian  of  said  fund 
against  such  foreign  company,  association,  or  corpora- 
tion. Any  of  the  securities  so  deposited  may  be  with- 
drawn at  any  time  upon  others,  herein  provided  for,  of  like 
amount  being  substituted  in  lieu  thereof.  Any  person  or 
persons  who  shall  be  found  in  this  state  as  agent,  or  in 
any  other  capacity,  representing  such  foreign  company, 
association,  or  corporation  which  has  not  complied  with 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  by  a 
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fine  not  exceeding  one  thoosand  dollars  or  by  imprlBon- 
ment  in  the  county  Jail  not  exceeding  twelve  months,  or 
by  both  such  fine  and  imprisonment.  En.  March  21,  1872. 
Rep.  1891,  252.    En.  Stats.  1891.  266. 

Gal.  Rep.  Cit.    131,  342. 

§  646.  Electing  to  continue  business.  Any  building 
and  loan  association,- now  existing  and  heretofore  incorpo- 
rated, desiring  to  continue  its  existence  under  the  provi- 
sions of  this  title,  may  do  so  if  the  holders  of  a  majority  of 
the  stock,  at  their  regular  annual  meeting,  or  at  a  speisial 
meeting  of  the  stockholders  called  for  that  purpose,  shall 
so  elect.  The  notice  of  the  meeting,  whether  r^^lar  or 
special,  shall  state  as  one  of  the  objects  of  the  meeting  to 
vote  on  the  question  whether  the  corporation  shall  con- 
tinue its  existence  under  the  provisions  of  this  title;  and  the 
notice  of  meeting  shall  be  published  as  required  by  sec- 
tion three  hundred  and  one;  and,  in  addition  thereto,  a 
similar  notice  shall  be  mailed  to  each  stockholder  at  Ms 
postofflce  address.  Within  thirty  days  after  the  holders 
of  a  majority  of  the  stock  at  any  such  meeting  have  voted 
to  continue  the  existence  of  the  corporation  under  the 
provisions  of  this  title,  the  secretary  of  the  corporation 
shall,  under  oath,  make  and  subscribe,  as  such  secretaryp 
a  certificate,  in  writing,  stating  the  calling  of  such  meet- 
ing, the  fact  that  the  holders  of  a  majority  of  the  stock 
voted  to  continue  the  existence  of  the  corporation  under 
this  title,  which  shall  be  filed  in  the  office  of  the  county 
clerk  in  which  its  original  articles  of  incorporation  have 
been  filed,  and  shall  file  in  the  office  of  the  secretary  of 
state  a  certified  copy  thereof,  according  to  the  provi^ons 
of  section  two  hundred  and  ninety-six;  and  the  secretary 
of  state  shall  issue  his  usual  certificate,  as  provided  in  said 
section.  Thereupon,  such  corporation  shall  be  subject  to 
all  the  provisions  of  this  title,  as  though  originally  incor- 
porated under  the  provisions  hereof,  except  that  no  change 
in  its  name  or  amount  of  capital  stock  shall  be  made;  but 
the  name  shall  be  the  same  as  contained  in  the  original 
articles.  En.  March  21,  1872.  Rep.  1873-4,  217.  En.  Stats. 
1891,  257. 

Cal.  Rep.  Cit.    131,  339;  131,  341;  131,  842. 

§  647.  Subject  to  provisions  relating  to  bank  commla- 
sioners.  All  corporations  doing  the  business  of  building 
and  loan  associations  in  this  state  shall  be*  subject  to  the 
provisions  of  this  title  relating  to  the  bank  oommlsslon- 
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en.    En.  March  21,  187L    Rep.  1891,  252.    ETu.  Stats.  1891, 
257. 

Gal.  Rep.  Clt    93,  306;  116,  414;  131,  341;  131,  342. 

§  648.  Definition  of.  The  name  "building  and  loan  as- 
sociation," as  used  in  this  act,  shall  include  all  corporap 
tions,  societies,  or  organizations  or  associations  doing  a 
savings  and  loan  or  investment  business  on  the  building 
society  plan,  viz.:  loaning  its  funds  to  its  members  or  its 
shareholders,  and  whether  issuing  certificates  of  stock 
which  mature  at  a  time  fixed  in  advance  or  not.  En.  March 
21,  1872.    Rep.  1873-4,  217.    En.  Stats.  1891,  257. 

Gal.  Rep.  Clt    127,  39;  131,  342. 

§  648!4.  Taxation  of.  En.  Stats.  1891,  257.  Rep.  1905, 
763. 

This  section  Is  no  longer  necessary;  the  statute  referreKl  to  therein  to 
wit:  that  of  1877-8,  page  965.  having  been  repealed.  (Stats.  1897,  p. 
243.)--Code   Commissioner's   Note. 

Cal.  Rep.  Cit    136,  525. 

TITLE  XVII. 

COLLEGES    AND    SEMINARIES   OF   LEARNINO. 

9  649.    Articles    of    Incorporation. 

I  $50.    Board  of  trustees,  powers  of. 

{  asi.    Existing  Institutions  may  reincorporate  under  this  act. 

S  649.  Articles  of  Incorporation.  Any  number  of  per- 
sons who  may  desire  to  establish  a  college  or  seminary 
of  learning  may  incorporate  themselves  as  provided  in  this 
part,  except  that  in  lieu  of  the  requirements  of  secton  two 
hundred  and  ninety,  the  articles  of  incorporation  shall  con- 
tain: 

1.  The  name  of  the  corporation. 

2.  The  purpose  for  which  it  is  organized. 

3.  The  place  where  the  college  or  seminary  Is  to  be 
conducted. 

4.  The  number  of  its  trustees,  which  shall  not  be  less 
than  five  nor  more  than  fifteen,  and  the  names  and  resi- 
dences of  the  trustees.    The  term  for  which  the  trustees 

•  named  and  their  successors  are  to  hold  office  may  also  be 
stated.  If  It  is  desired  that  the  trustees,  or  any  portion  of 
them,  shall  belong  to  any  organization,  society,  or  church, 
such  limitation  shall  be  stated. 

6.  The  names  of  those  who  have  subscribed  money  or 
property  to  assist  In  founding  the  seminary  or  college,  to- 
gether with  the  amount  of  money  and  description  of  prop- 
erty subscribed.    En.  Stats.  1885,  183. 
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§  650.  Board  of  trustees,  powers  of.  TJnlesB  otherwitie 
provided  in  the  articles  of  incorporation  the  board  of  trus- 
tees shall,  as  soon  as  organized,  so  classify  themselTes  tliat 
one-fifth  of  their  number  shall  go  out  of  oflBce  every  year, 
and  thereafter  the  trustees  shall  hold  office  for  five  years. 
A  majority  of  the  trustees  shall  constitute  a  quorum  for 
the  transaction  of  business,  and  the  office  of  the  corpora- 
tion shall  be  at  the  college  or  seminary. 

The  trustees  shall  have  power: 

1.  To  elect,  by  ballot,  annually  one  of  their  number  as 
president  of  the  board. 

2.  Upon  the  death,  removal  out  of  the  state,  or  other 
vacancy  in  the  office,  or  expiration  of  the  term  of  any 
trustee,  to  elect  another  in  his  place;  provided,  that  where 
there  are  graduates  of  the  Institution,  such  graduates  may, 
under  such  rules  as  the  board  shall  prescribe,  nominate 
persons  to  fill  vacancies  in  the  board  of  trustees.  Such 
nominations  shall  be  considered  by  the  board,  but  It  may 
reject  any  or  all  such  nominations,  and  of  Its  own  motion 
appoint  others. 

3.  To  elect  additional  trustees;  provided,  the  whole 
number  elected  shall  never  exceed  fifteen  at  any  one  time. 

4.  To  declare  vacant  the  seat  of  any  trustee  who  shall 
absent  himself  from  eight  succeeding  meetings  of  the  board. 

5.  To  receive  and  hold,  by  purchase,  gift,  devise,  be- 
quest, or  grant,  real  or  personal  property  for  educational 
purposes  connected  with  the  corporation,  or  for  the  benefit 
of  the  institution. 

6.  To  sell,  mortgage,  lease,  and  otherwise  use  and  dis- 
pose of  the  property  of  the  corporation  in  such  manner 
as  they  shall  deem  most  conducive  to  the  prosperity  of  the 
corporation. 

7.  To  direct  and  prescribe  the  course  of  study  and  dis- 
cipline to  be  observed  in  the  college  or  seminary. 

8.  To  appoint  a  president  of  the  college  or  seminary, 
who  shall  hold  his  office  during  the  pleasure  of  the  trus- 
tees. 

9.  To  appoint  such  professors,  tutors,  and  other  officers 
as  they  shall  deem  necessary,  who  shall  hold  their  offices 
during  the  pleasure  of  the  trustees. 

10.  To  grant  such  literary  honors  as  are  usually  granted 
by  any  university,  college,  or  seminary  of  learning  in  the 
United  States,  and  in  testimony  thereof  to  give  suitable 
diplomas  under  their  seal,  and  the  signature  of  such  of- 
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floen  of  tbe  corporation  and  the  institution  as  they  shall 
deem  expedient. 

11.  To  fix  salaries  6t  the  president,  professors,  and  oth- 
er ofBLcers  and  employees  of  the  college  or  seminary. 

12.  To  make  all  by-laws  and  ordinances  necessary  and 
proper  to  carry  into  effect  the  preceding  powers  and  nec^ 
essary  to  advance  the  interests  of  the  college  or  seminary; 
provided,  that  no  by-laws  or  ordinance  shall  conflict  with 
the  constitution  or  laws  of  the  United  States,  or  of  this 
state.    En.  Stats.  1885,  133. 

§  <»51.  •  Existing  Institutions  may  reincorporate  under 
this  act.  Any  educational  corporation,  or  body  claiming 
to  be  such,  now  existing,  may,  by  a  unanimous  vote  of 
those  of  its  trustees  present  at  a  special  meeting  called  for 
that  purpose,  and  of  which  due  notice  shall  be  given  to 
each  trustee,  convey  all  its  property,  rights,  and  franchises 
to  a  corporation  organized  under  this  title.  The  fact  that 
due  notice  of  the  meeting  was  given  to  each  trustee  shall 
be  conclusively  proven  by  the  entries  in  the  minutes  of  the 
cor];>oration  or  body  making  the  conveyance.  Said  minutes 
shall  be  certified  to  be  correct  by  the  president  and  secre- 
tary.   En.  Stats.  1885,  134. 


TITLE  XVIII. 

CONSOLIDATION       OF       COLX.EGBS       AND       INSTITUTIONS       OF 

HIGHER    EDUCATION. 

S  6o2.  Societies  and  orKanlzations  authorised  to  oonsolidats.  Trustees. 
AnniULl  reports. 

f  <63.  Transfer  of  property.  Indebtedness.  Speclfle  firrants.  Dissolu- 
tion. 

S  662.  Societies  and  organ keations  authorized  to  con- 
solidate. Trustees,  Annual  reports.  Whenever  any  be- 
nevolent, religions,  or  fraternal  organization  or  society, 
having  a  grand  lodge,  assembly,  conference,  or  other  legis- 
lative or  representative  head  In  the  state  of  California, 
having  two  or  more  colleges  or  institutions  of  higher  edu- 
cation under  its  patronage,  shall,  for  the  purpose  of  great- 
er efficiency  and  simplicity  in  the  administration  of  its  edu- 
cational interests,  desire  to  consolidate  such  institutions 
under  one  management,  such  organization  or  society  shall 
be  and  Is  authorized  to  consolidate  sudi  institutions  under 
one  management  by  complying  with  the  following  provi- 
sions: 
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First  Such  grand  lodge,  assembly,  conference,  or  other 
legislative  or  representative  head  having  authorized  a  con- 
solidation of  its  institutions,  a  new  corporation  shall  be 
formed.  The  board  of  trustees  of  the  new  corporation 
shall  at  first  consist  of  the  persons  constituting  the  boards 
of  trustees  of  the  several  institutions,  respectively,  thus 
consolidated,  and  others;  provided,  the  number  of  trustees 
shall  not  exceed  forty-five.  The  board  of  trustees  shall 
be  so  classified  that  the  term  of  ofllce  of  one  third  of  its 
number  shall  expire  each  year;  the  successors  of  such 
trustees,  as  their  terms  expire,  shall  be  elected  by  such 
grand  lodge,  assembly,  conference,  or  other  leg^slatiye  or 
representative  head  at  its  annual  meeting. 

Second.  The  said  board  of  trustees  shall  report  annually 
to  the  grand  lodge,  assembly,  conference,  or  other  legisla- 
tive or  representative  head  controlling  it,  the  condition  of 
affairs  of  such  corporation  and  the  amotmt  and  manner 
of  its  receipts  and  expenditures.    Bn.  Stats.  1893,  4, 

S  663.  Transfer  of  property.  Indebtedness.  Speclfle 
grants.  Dissolution.  The  several  boards  of  trustees  of 
the  Institutions  thus  consolidated  shall  be  and  are  hereby 
authorized  and  directed  to  transfer  all  property,  real  and 
personal,  held  by  them,  to  the  new  corporation,  as  herein 
constituted,  together  with  ail  powers,  privileges,  and  au- 
thority conferred  upon  or  enjoyed  by  them  under  their 
respective  charters  or  acts  of  incorporation.  The  new 
corporation  receiving  such  property  shaU  assume  all  in- 
debtedness and  liabilities  of  such  institutions  as  are  thus 
consolidated,  but  shall  not  transfer  such  property  firom 
one  location  to  another,  except  by  an  affirmative  vote  of 
not  less  than  three-fourths  of  the  said  board  of  trustees 
of  the  new  corporation,  nor  divert  specific  grants,  dona- 
tions, or  bequests  from  the  purposes  for  which  such  grants, 
donations,  or  bequests  were  made.  That  after  the  boards 
of  trustees  have  conveyed  the  property,  real  and  personal, 
of  the  various  institutions  to  the  new  corporation,  as  here- 
inabove provided,  and  the  same  has  been  accepted  by  the 
said  new  corporation,  then  the  franchises  held  by  the  oor- 
porations  thus  consolidating  shall  cease,  and  the  said  oor- 
porations  shall  be  thereby  dissolved.  Bn.  Stats.  1898.  4. 
Am'd.  1895,  40. 
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TITLE   XIX. 

Title  added  March  21,  1905.    Stats.  1905,  594. 

CO-OPERATIVE   BUSINESS   CORPORATIONS. 
§  653a.    Purposes  for   which   may  be   formed. 

S  653a.  Purpoaes  for  which  may  be  formed.  Co-opera- 
tive  bualness  corporations  may  be  formed  for  doing  any 
lawful  business,  and  diyiding  a  portion  of  their  profits 
among  persons  other  than  their  stockholders.  Each  of  such 
corporations  may,  in  its  by-laws,  in  addition  to  the  mat- 
ters specified  in  section  three  hundred  and  three,  provide 
the  amount  of  profits  which  must  be  divided  among  persons 
other  than  its  stockholders,  and  the  manner  in  which  and 
the  persons  among  whom  such  division  may  be  made.  E!n. 
Stats.  1905,  594. 

This  section  is  a  codiflcatlon  of  that  part  of  the  statute  of  1877-8,  paire 
8S3,  defining  co-operative  corporations,  and  the  section  Is  placed  In 
a  new  title  designated  "Co-operative  Business  Corporations."  That 
part  of  the  statute  declaring  that  the  by-laws  may  provide  for  the 
number  of  votes  to  which  each  shareholder  shall  be  entitled  is 
omitted  for  the  reason  that  it  is  special  legislation,  and  probably  un- 
constitutional within  the  decision  in  Krause  v.  Durbrow,  127  Cal.  681. 
—Code  Commssioner's  Note. 


TITLE   XX. 

Title  added  March  21,  1905.  Stats.  1905,  695. 

CO-OPERATIVE     BUSINESS     ASSOCIATIONS. 

}  K3b.    Formation  and  purposes  of. 

S  4tS8c.    Rights,  interests,   and  liabilities  of  members. 

653d.    The  articles  of  association. 

658e.    The  by-laws. 

663f.    Execution  against   the  association  or  Its  members. 
9  6S3g.    Purpose  of  the  association,  how  may  be  altered. 
I  653h.    Powers  of  the  association. 
8  6531.    Consolidation  of  associations. 
I  653J.    Dissolution   and   winding  up  of  association. 
S  663k.    Quo  warranto  to  inquire  Into  the  right  of  an  association  to  do 

business. 
8  6S31.    What    corporations    or    associations    are    not    affected    by    this 
title. 

S  653b.  Formation  and  purposes  of.  Five  or  more  per. 
sons  may  form  a  co-operative  association  for  the  transac- 
tion of  any  lawful  business,  whether  for  profit  or  not,  or  for 
the  promotion  of  any  educational,  industrial,  benevolent,  so- 
cial, or  political  purpose.  Such  association  must  not  have 
any  capital  stock,  but  must  issue  membership  certificates 
to  each  member.  Such  certificate  cannot  be  assigned,  so 
that  the  assignee  can,  by  its  transfer,  become  a  member 
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of  the  association,  but,  by  a  resolution  of  its  board  of  di- 
rectors, such  certificate  may  be  transferred,  and  the  trans- 
feree made  a  member  in  lieu  of  the  last  former  holder.  Bn. 
Stats.  1905,  595. 

The  statute  of  1895,  page  221,  is  codlfled  In  the  above  sections  which 
are  placed  In  a  title  designated  "Co-operative  Business  Associa- 
tions."—Code    Commissioner's   Note. 

§  653c.  Rights,  interests,  and  liabilities  of  members. 
In  such  association  the  rights  and  interests  of  all  members 
are  equal,  and  no  member  can  have  or  acquire  a  greater  in- 
terest therein  than  any  other  member  has.  At  eyery  elec- 
tion held  pursuant  to  the  by-laws  each  member  must  be  en- 
titled to  cast  one  yote  and  no  more.  All  persons  above  the 
age  of  eighteen  years,  regardless  of  sex,  are  eligible  to 
membership,  if  otherwise  qualified  and  elected  as  the  by- 
laws may  provide.  The  by-laws  must  provide  for  the 
amount  of  the  indebtedness  which  such  association  may  in- 
cur. And  no  member  shall  be  responsible  Individually,  or 
personally  liable,  for  any  of  the  debts  or  liabilities  of  the 
association  in  excess  of  his  proportion  of  such  indebted- 
ness; but  in  case  of  the  failure  and  insolvency  of  such  as- 
sociation, may  be  required  to  pay  any  unpaid  dues  or  in- 
stallments which  have,  before  such  insolvency,  become  due 
from  such  member  to  the  association,  pursuant  to  its  by- 
laws.   En.  Stats.  1905,  595. 

See  note  to  §  653b,  ante. 

I  653d.  The  articles  of  association.  Every  association 
formed  under  this  title  must  prepare  articles  of  associa- 
tion, in  writing,  stating:  The  name  of  the  association,  the 
purpose  for  which  it  is  formed,  the  plaqe  where  its  princi- 
pal business  is  to  be  transacted,  the  term  for  which  it  is  to 
exist,  not  to  exceed  fifty  years,  the  number  of  the  directors 
thereof,  and  the  names  and  residences  of  those  selected  for 
the  first  year,  the  amount  which  each  member  is  to  pay  up- 
on admission  as  membership  fee,  and  that  each  member 
signing  the  articles  has  actually  paid  in  such  sum,  and  that 
the  interest  and  right  of  each  member  therein'  is  to  be 
equal.  Such  articles  of  associaton  must  be  subscribed  by 
the  original  associates  or  members,  and  acknowledged  by 
each  before  some  person  competent  to  take  an  acknowledg- 
ment of  a  deed  in  this  state.  Such  articles  so  subscribed 
and  acknowledged  must  be  filed  in  the  office  of  the  clerk  of 
the  county  wherein  the  principal  business  of  the  associa- 
tion is  to  be  transacted,  and  a  copy  thereof  certified  by 
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such  clerk,  with  the  secretary  of  state,  who  must  there- 
upon Issue  his  certificate  In  the  form,  and  having  the  ef- 
fect prescribed  in  section  two  hundred  and  nineiy-six.  En. 
Stats.  1905,  595. 

See  note  to  §  653b,  ante. 

S  653e.  The  by-laws.  Every  association  formed  under 
this  title  must,  within  forty  days  after  it  so  becomes  an  as- 
sociation, adopt  a  code  of  by-laws  for  the  government  and 
management  of  the  association,  not  inconsistent  with  this 
title.  A  majority  of  all  the  associates  Is  necessary  to  the 
adoption  of  such  by-laws,  and  the  same  must  be  written  in 
a  book,  and  subscribed  by  the  members  adopting  the  same, 
and  the  same  cannot  be  amended  or  modified  except  by  the 
vote  of  a  majority  of  all  the  members,  after  notice  of  the 
proposed  amendment,  given  as  the  by-laws  may  provide. 
Such  association  may,  by  its  by-laws,  provide  for  the  time, 
place  and  manner  of  calling  and  conducting  its  meetings; 
the  number  of  directors,  the  time  of  their  election,  their 
term  of  ofllce,  the  mode  and  manner  of  their  removal,  the 
mode  and  manner  of  filling  vacancies  in  the  board  caused 
by  death,  resignation,  removal,  or  otherwise,  and  the  pow- 
er and  authority  of  such  directors,  and  how  many  thereof 
are  necessary  to  the  exercise  of  the  powers  of  such  direc- 
tors, which  must  be  at  least  a  majority;  the  compensation 
of  any  of  the  directors,  or  of  any  officer;  the  number  of 
the  officers,  if  any,  other  than  the  directors,  and  their  term 
of  office;  the  mode  of  removal,  and  the  method  of  filling  a 
vacancy;  the  mode  and  manner  of  conducting  business;  the 
mode  and  manner  of  conducting  elections,  and  may  provide 
for  voting  by  ballots  forwarded  Dy  mall  or  otherwise,  pro- 
vided, the  method  secures  the  secrecy  of  the  ballot;  the 
mode  and  manner  of  succession  of  membership,  and  the 
qualifications  for  membership,  and  on  what  conditions,  and 
when  membership  must  cease,  and  the  mode  and  manner 
of  expulsion  of  a  member,  subject  to  the  right  of  an  ex- 
pelled memher  to  have  the  board  of  directors  appraise  his 
interest  in  the  association  In  either  money,  property,  or  la- 
bor, as  the  directors  may  deem  best,  and  to  have  the  mon- 
ey, property,  or  labor  so  awarded  him  paid,  or  delivered,  or 
performed  within  forty  days  after  expulsion;  the  amount  of 
membership  fee,  and  the  dues.  Installments,  or  labor  which 
each  member  must  be  required  to  pay  or  perform,  if  any, 
and  the  manner  of  collection  or  enforcement,  iand  for  for- 
feiting or  selling  of  membership  Interest  for  nonpayment 
or  nonperformance;  the  method,  time,  and  manner  of  per- 
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mitting  the  withdrawal  of  a  member,  if  at  all»  and  how  his 
interest  must  be  ascertained,  either  in  money  or  property, 
and  within  what  time  the  same  must  be  paid  or  deliyered 
to  such  member;  the  mode  and  manner  of  ascertaining  the 
interest  of  a  member  at  his  death,  if  his  legal  representa- 
tives or  none  of  them  desire  to  succeed  to  the  membership, 
and  whether  the  same  must  be  paid  to  his  legal  representa- 
tives in  money,  or  property,  or  labor,  and  within  what  time 
the  same  must  be  paid,  or  deliyered,  or  performed;  such 
other  things  as  may  be  proper  to  carry  out  the  purpose  for 
which  the  association  was  formed.  The  by-laws  must  pro- 
vide for  the  time  and  manner  in  which  profits  must  be  di- 
vided among  the  members,  and  what  proportion  of  the  prof- 
its, if  any,  must  be  added  to  the  common  property  or  funds 
of  the  association.  But  the  by-laws  may  provide  that  the 
directors  may  suspend  or  pass  the  payment  of  any  such 
profit,  or  installment  of  earnings,  at  their  discretion.  The 
by-laws  and  all  amendments  must  be  recorded  in  a  book 
and  kept  in  the  ofiice  of  the  association,  and  a  copy,  certi- 
fied by  the  directors,  must  be  filed  in  the  office  of  the  coun- 
ty clerk  where  the  principal  business  in  transacted.  Bn. 
Stats.  1905,  596. 

See  note  to  §  653b,  ante. 

§  653f.  Execution  against  the  association  or  its  ntem- 
bers.  The  property  of  such  association  is  subject  to  at- 
tachment and  execution  for  its  lawful  debts.  The  interest 
of  a  member  in  such  association,  if  sold  upon  execution,  or 
any  judicial  or  governmental  order  whatever,  cannot  au- 
thorize the  purchaser  to  have  any  right,  except  to  succeed, 
as  a  member  in  the  assoMation,  with  the  consent  of  the  di- 
rectors, to  the  rights  of  the  member  whose  interest  is  thus 
sold.  If  the  directors  choose  to  pay  or  settle  the  matter  af- 
ter such  sale,  they  may  either  cancel  the  membership,  and 
add  the  interest  thus  sold  to  the  assets  or  common  prop- 
erty of  the  association,  or  reissue  the  share  or  right  to  a 
new  member  upon  proper  payment  therefor,  as  the  direc- 
tors may  determine.    Bn.  Stats.  1906,  597. 

See  note  to  §  653b,  ante. 

§  653g.  Purpose  of  the  association,  how  may  be  aitered. 
The  purpose  of  the  business  may  be  altered,  changed,  mod- 
ified, enlarged,  or  diminished  by  a  vote  of  two  thirds  of  all 
the  members,  at  a  special  election  to  be  called  for  suoh 
purpose,  of  which  notice  must  be  given  the  same  as  tiiie  by- 
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laws  provide  for  the  election  of  directors.    En.  Stats.  1906, 
597. 
See  note  to  §  653b,  ante. 

§  653h.  Powers  of  the  association.  ESvery  association 
formed  under  this  title  has  power  of  succession  by  its  cuh 
soclate  name  for  fifty  years;  in  such  name  to  sue  and  be 
sued  In  any  court;  to  make  and  use  a  common  seal,  and  al- 
ter the  same  at  pleasure;  to  receive  by  gift,  devise,  or  pur- 
chase, hold,  and  convey  real  and  personal  property,  as  the 
purposes  of  the  association  may  require;  to  appoint  such 
subordinate  agents  or  officers  as  the  business  may  require; 
to  admit  associates  or  members,  and  to  sell  or  forfeit  their 
interest  In  the  association  for  default  of  Installments,  or 
dues,  or  work,  or  labor  required,  as  provided  by  the  by- 
laws; to  enter  into  any  and  all  lawful  contracts  or  obliga- 
tions essential  to  the  transaction  of  its  affairs,  for  the  pui^ 
pose  for  which  it  was^  formed,  and  to  borrow  money,  and 
issue  all  such  notes,  bills,  or  evidences  of  indebtedness  or 
mortgage  as  Its  by-laws  may  provide  for;  to.  trade,  barter, 
buy,  sell,  exchange,  and  to  do  all  other  things  proper  to  be 
done  for  the  purpose  of  carrying  into  effect  the  objects  for 
which  the  association  is  formed.  En.  Stats.  1905,  597. 

See  note  to  §  653b,  ante. 

§  6531.  Consolidation  of  associations.  Two  or  more  as- 
sociations formed  and  existing  under  this  title,  or  under 
any  pre-existing  law  authorizing  their  formation  for  the 
same  purposes,  may  be  consolidated,  upon  such  terms,  and 
for  such  purposes,  and  by  such  name,  as  may  be  agreed  up- 
on, in  writing,  signed  by  two-thirds  of  the  members  of  each 
such  association.  Such  agreement  must  also  state  all  the 
matters  necessary  to  articles  of  association,  and  must  be 
acknowledged  by  the  signers  before  an  officer  competent 
to  take  an  acknowledgment  of  deeds  in  this  state,  and  be 
filed  in  the  office  of  the  county  clerk  of  the  county  where- 
in the  principal  business  of  the  association  is  to  be  trans- 
acted, and  a  certified  copy  thereof  in  the  office  of  the  sec- 
retary of  state,  and  pay  the  same  fees  for  filing  and  record- 
ing as  required  by  this  code  for  the  filing  and  recording  of 
the  certified  copy  of  the  original  articles  of  association; 
and  from  and  after  the  filing  of  such  certified  copy,  the 
former  associations  comprising  the  component  parts  cease 
to  exist,  and  the  consolidated  association  succeeds  to  all 
the  rights,  duties,  and  powers  of  the  component  associa- 
tions, and  is  possessed  of  all  the  rights,  duties,  and  powers 
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Iirescribed  in  the  agreement  of  consolidated  association  not 
inconsistent  with  this  title,  and  is  subject  to  all  the  liabili- 
ties and  obligations  of  the  former  component  associations, 
and  succeeds  to  all  the  property  and  interests  thereof,  and 
may  make  by-laws  and  do  all  things  permitted  by  this  ti- 
tle.   En.  Stats.  1905,  598. 

See  note  to  §  653b,  ante. 

§  653J.  Dissolution  and  winding  up  of  association.  Any 
association  formed  or  consolidated  under  this  title  may  be 
dissolved  and  its  affairs  wound  up  voluntarily  by  the  writ- 
ten request  of  two  thirds  of  the  members.  Such  request 
must  be  addressed  to  the  directors,  and  must  specify  rear 
sons  why  the  winding  lip  of  the  affairs  of  the  association 
is  deemed  advisable,  and  must  name  three  persons  who 
are  members  to  act  in  liquidation  and  in  winding  up  the  af- 
fairs of  the  association,  a  majority  of  whom  must  thereup- 
on have  full  power  to  do  all  things  necessary  to  liquida- 
tion; and  upon  the  filing  of  such  request  with  the  direc- 
tors, and  a  copy  thereof  in  the  office  of  the  county  clerk 
of  the  county  where  the  principal  business  is  transacted, 
all  power  of  the  directors  ceases  and  the  persons  appointed 
must  proceed  to  wind  up  the  association,  and  realize  upon 
its  assets,  and  pay  its  debts,  and  divide  the  residue  of  its 
money  among  the  members,  share  and  share  alike,  within 
a  time  to  be  named  in  said  written  request,  or  such  further 
time  as  may  be  granted  them  by  two  thirds  of  the  mem- 
bers, in  writing,  filed  in  the  office  of  said  county  clerk; 
and  upon  the  completion  of  such  liquidation  the  said  asso- 
ciation must  be  deemed  dissolved.  No  receiver  of  any  such 
association,  or  of  any  property  thereof,  or  of  any  right 
therein,  can  be  appointed  by  any  court,  upon  the  applica- 
tion  of  any  member,  save  after  judgment  of  dissolution  foi 
usurping  franchises  at  the  suit  of  the  State  of  CaJifomla 
by  its  attorney  general.    En.  Stats.  1905,  598. 

See  note  to  §  653b,  ante. 

§  653k.  Quo  warranto  to  inquire  into  the  right  of  an  as- 
sociation to  do  business.  The  right  of  any  association 
claiming  to  be  organized  under  this  title  to  do  business 
may  be  Inquired  into  by  quo  warranto,  at  the  suit  of  the 
attorney  general  of  this  state,  but  not  otherwise.  Bn. 
Stats.  1905,  599. 

See  note  to  §  653b,  ante. 
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§  G53I.  What  corporations  or  associations  are  not  af- 
fected by  tliis  title.  This  title  is  not  applicable  to  rail- 
roads, telegraph,  telephone,  banking,  insurance,  building 
and  loan,  or  any  other  corporation,  unless  the  special  pro- 
visions of  this  code,  applicable  thereto,  are  complied  with. 
EIn.  Stats.  1905,  599. 

See  note  to  §  653b,  ante. 
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Part  I.     Property  in  General,  §S  654-749. 

II.     Real  or  Immovable  Property,  §§  755-940. 

III.  Personal  or  Movable  Property,  §§  946-994. 

IV.  Acquisition  of  Property,  §§  1000-1425. 

ca?) 


iPAET   L 


PROPBaiTY  IN  GENERAL. 

Title  I.    Nature  of  Property,  §§  654-663. 
II.    Ownership,  {§  669-742. 
III.    General  Definitions,  §§  748-749. 

TITLE  I. 

NATURE   OF   PROPERTY. 

i  654.  Property,    what. 

\  655.  In   what  property  may  exist. 

i  656.  Wild  animals. 

I  657.  Real   and   personal. 

S  658.  Real   property. 

i  6».  Land. 

§  660.  Fixtures. 

I  661.  Fixtures  attached  to  mines. 

§  G62.  Appurtenances. 

§  663.  Personal    property. 

§  554.  Property,  what.  The  ownership  of  a  thing  is 
the  right  of  one  or  more  persons  to  possess  and  use  it  to 
the  exclusion  of  others.  In  this  code,  the  thing  of  which 
there  may  be  ownership  is  called  property.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    109,  37;    116,  343;    126,  119;    131,  307. 

As  to  the  meaning  of  "property"  for  the  purposes  of  taxa- 
tion: See  Pol.  Code,  sec.  3617. 

Real  property:  See  sec.  658. 

Personal  property:  See  sees.  663.  958  et  seq. 

Franchises  as  property:  See  ante,  sec.  388. 

§  655.  In  what  property  may  exist.  There  may  be 
ownership  of  all  inanimate  things  which  are  capable  of 
appropriation  or  of  manual  delivery;  of  all  domestic  an- 
imals; of  all  obligations;  of  such  products  of  labor  or  skill 
as  the  composition  of  an  author,  the  goodwill  of  a  busl- 
uess,  trademarks  and  signs,  and  of  rights  created  or 
granted  by  statute.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    126,  119;   133,  71. 
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Counterfeiting  a  trademark,  a  misdemeanor:  Fen.  Code, 
sec.  350. 
Products  of  the  mind:  See  post,  sees.  980  et  seq. 
Trademarks:  See  post,  sec.  991. 
Goodwill:  See  post,  sec.  993. 
Title  deeds:  See  post,  sec.  994. 
Domestic  animals,  larceny  of:  See  Pen.  Ck>de,  seo.  491. 

{656.  Wild  animals.  Animals  wild  by  nature  ere  the 
subjects  of  ownership,  while  Hying,  only  when  on  the  land 
of  the  person  claiming  them,  or  when  tamed,  or  taken  and 
held  in  the  possession  or  disabled  and  Immediately  par* 
sued.    En.  March  21,  1872. 

Oil.  Rep.  Cit.    108,  244;  114,  888;  119,  821;  186,  581. 

§  657.    Real    and    personal.    Property   is   either: 

1.  Real  or  immovable;  or, 

2.  Personal  or  movable.    En.  March  21,  1872. 
Cal.  Rep.  Cit.  101,  120;    113,  363;    142,  589. 

§  658.  Real  property.  Real  or  immovable  property  con- 
sists of: 

1.  Land; 

2.  That  which  is  affixed  to  land; 

3.  That  which  is  Incidental  or  appurtenant  to  land; 

4.  That  which  is  immovable  by  law.    En.  March  21, 1872. 

Cal.  Rep.  Cit.  60,  410;  62,  184;  77,  402;  80,  250;  86, 
338;  109,  36;  118,  636;  126,  605;  138,  586;  140,  187; 
142,  539;  144,  454;  147,  7;  147,  354. 

Land  defined :  See  sec.  659,  infra. 
Fixtures:  See  sees.  660  et  seq.,  hifra. 
Appurtenances:  See  sec.  662. 

§  659.  Land.  Land  is  the  solid  material  of  the  earth, 
whatever  may  be  the  ingredients  of  which  it  is  composed, 
whether  soil,  rock,  or  other  substance.  En.  March  21» 
1872. 

Cal.  Rep.  Cit.    118,  636;  140,  187;  142,  589. 

ft  660.  Fixtures.  A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots  as  in  the  case  of  trees, 
vines,  or  shrubs;  or  imbedded  in  it,  as  in  the  case  of  walls; 
or  permcmently  resting  upon  it,  as  in  the  case  of  buildings; 
or  permanently  attached  to  what  is  thus  permanent,  as  by 
means  of  cement,  plaster,  nails,  bolts  or  screws.  Bn. 
March  21,  1872. 


OWNERS.  99  «!-«« 

CaL  Rep.  Cit  61,  596;  62,  394;  62,  396;  70,  6;  77,  191; 
80,  250;  86,  838;  91,  379;  118,  636;  126,  606;  138,  686; 
m,  167;  140,  187;  142,  639;  147,  7;  147,  36l 

fi  €61.  Fixtures  attached  to  mines.  Slulce-bozes, 
flumes,  hoBe,  pipes,  railway  tracks,  cars,  blacksmith  shops, 
mills,  anJ  all  other  machinery  or  tools  used  in  working  or 
developing  a  mine  are  to  be  deemed  afBbced  to  the  mine. 
Bn.  March  21,  1872. 

CaL  Rep.  Cit  76,  583;  76,  686;  80,  612;  102,  142;  118, 
163;  118,  636;  142,  639. 

§  662.  Appurtenances.  A  thing  is  deemed  to  be  inci- 
dental or  appurtenant  to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit,  as  in  the  case  of  a  way,  or 
watercourse,  or  of  a  passage  for  light,  air,  or  heat  from  or 
across  the  land  of  another.    En.  March  21,  1872. 

CaL  Rep.  Cit    62,  396;  62,  396;  66,  13;  62,  184;  67,  497; 

77,  402;   79,  690;   80,  316;   86,  338;   91,  166;   91,  190; 

93,  368;  109,  36;  110,  686;  120,  490;  120,  493;  140,  187; 

142,  639;  146,  400;  146,  440. 
Easements  and  seryitudes.    See  post  B&ca.  801  et  seq. 

S  663.  Personal  property.  Every  kind  of  property  that 
is  not  real  is  personaL    En.  March  21,  1872. 

Cal.  Rep.  Cit    113,  363;  142,  639. 

Personal  property:  See  ante,  sec.  14,  subd.  3;  and  PoL 
Code,  sec.  3617. 

TITLE  II. 

OWNERSHIP. 

Chapter  I.  Owners,  {§  669-672. 

II.  Modifications  of  Ownership,   §§  678-726. 

III.  Rights  of  Owners,  §§  732,  733. 

IV.  Termination  of  Ownership,  §§  739-742. 

CHAPTER  I. 

OWNERS.  .. 
66S.    Owner. 

670.  Property  of  the  state. 

671.  Who  may  own   property. 

672.  Aliens  Inheriting  must  claim  within  flye  years. 

S  669.  Owner.  All  property  has  an  owner,  whether 
that  owner  is  the  state,  and  the  property  public,  or  the 
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owner  an  Individual,  and  the  property  private.    The  state 
may    also    hold    property,    as  a  private  proprietor.    Bn. 
March  21,  1872. 
CaL  Rep.  Cit    73,  102. 

§  670.  Property  of  the  state.  The  state  Is  the  owner  of 
all  land  below  tide-water,  and  below  ordinary  high-water 
mark,  bordering  upon  tide- water  within  the  state;  of  all 
land  below  the  water  of  a  navigable  lake  or  stream;  of  all 
property  lawfully  appropriated  by  it  to  its  own  use;  of  all 
property  dedicated  to  the  state;  and  all  property  of  which 
there  is  no  other  owner.  En.  March  21,  1872.  Aip'd. 
1873-4,  217. 

Cal.  Rep.  Cit    62,  259;  69,  127;  70,  209;  138,  668. 
Property  of  the  state:   Pol.  Code,  sees.  40-44. 
Public  lands:  See  Pol.  Code,  seca  8396  et  seq. 
Escheat:  See  post,  sees.  1406,  1406. 

§  671.  Who  may  own  property.  Any  person,  whether 
citizen  or  alien,  may  take,  hold,  and  dispose  of  property, 
real  or  personal,  within  this  state.  En.  March  21,  1872. 
Am'd.  1873-4,  218. 

Car.  Rep.  Cit    65,  694;  66,  595;  67,  382;  67.  386;  70,  166; 
76,  296;  127,  434;  127,  435;  127,  436;  127,  437. 

Alien's  right  to  inherit  property:  See  post,  sees.  1404 
et  seq. 

§  672.  Aliens  inheriting  must  claim  within  five  years. 
If  a  nonresident  alien  tak6s  by  succession,  he  must  appear 
and  claim  the  property  within  five  years  from  the  time  of 
succession,  or  be  barred.  The  property  in  such  case  is 
disposed  of  as  provided  in  title  VIII,  part  III,  Code  of 
Civil  Procedure.    En.  March  21,  1872. 

Cal.  Rep.  Cit    65,  694;  67,  883;  67,  386;  70,  156;  70,  167; 
143,  140;  143,  197;   143,  198. 

Escheated  estates:  See  Code  Civ.  Proc,  sees.  1269-1272. 


m  MODIFICATIONS  OF  OWNERSHIP.  99  678-680 


CHAPTE3R  II. 

MODIFICATIONS   OP   OWNERSHIP. 

Article  I.  Interests   In    Property,    SS    678-703. 

11.  Conditions  of  Ownership,    §§  707-711. 

in.  Restraints  upon  Alienation,   $9   716-718. 

rV.  Accuxnulationa,    $9   722-786. 

ARTICLE  I. 

INTERESTS   IN  PROPERTY. 

9  678.  Ownership,  absolute  or  qualified. 

9  679.  When    absolute. 

9  680.  When   qualified. 

9  681.  Several   ownership,    what. 

I  682.  Ownership  of  several  persons. 

9  683.  Joint  interest,    what. 

I  CS4.  Partnership   Interest,    what. 

{  &^.  Interest  in  common,  what. 

i  6M.  What  Interests  are  in  common. 

9  687.  Community  property. 

I  688.  Interests  as  to  time. 

9  689.  Present    interest,    what. 

(  690.  Future  interest,   what. 

I  691.  Perpetual    interest,    what. 

f  692.  Lrlrolted   Interest,    what. 

9  693.  Kinds    of    future    interests. 

9  694.  Vested    interests. 

9  696.  Contingent    interests. 

9  6S6.  Two  or  more  future  interests. 

9  697.  Certain  future  interests  not  to  be  void. 

9  688.  Posthumous  children. 

9  699.  Qualities  of  expectant  estates. 

9  700.  Same. 

9  701.  Interests  in  real  property. 

9  708.  Same. 

I  703.  What  future  interests  are  recognised. 

S  678.  Ownership,  absolute  or  quaiified.  The  owner- 
ship  of  property  Is  either: 

1.  Absolute;  or, 

2.  Qualified.    En.  March  21,  1872. 

Cal.  Rep.  Clt    107.  420;  116,  345;  131,  307. 

§  679.  When  absolute.  The  ownership  of  property  is 
absolute  when  a  single  person  has  the  absolute  dominion 
over  it,  and  may  use  it  or  dispose  of  it  according  to  his 
pleasure,  subject  only  to  general  laws.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     105,  470;  106,  680;  109,  555;  112,  399;  116, 
345. 

§  680.  When  qualified.  The  ownership  of  property  is 
quallfled: 
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1.  When  it  Is  shared  with  one  or  more  persons; 

2.  When  the  time  of  enjoyment  is  deferred  or  limited; 
8.  When  the  use  is  restricted.    En.  March  21,  1872. 
CaL  Rep.  Cit    107,  420;  112,  399;  116,  845;  188,  422. 

§  681.  Several  ownership,  what.  The  ownership  of 
property  by  a  single  person  is  designated  as  a  sole  or  sev- 
eral ownership.    En.  March  21,  1872. 

S  682.  Ownership  of  several  persona.  The  ownership 
of  property  by  several  persons  is  either: 

1.  Of  Joint  interests; 

2.  Of  partnership  interests; 

3.  Of  interests  in  common; 

4.  Of  community  interest  of  husband  and  wife.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit    112,  899;  116,  842.    Subd.  3—186,  463. 

§  683.  Joint  Interest,  what.  A  joint  interest  is  one 
owned  by  several  persons  in  equal  shafts,  by  a  title 
created  by  a  single  will  or  transfer,  when  expressly  de- 
clared in  the  will  or  transfer  to  be  a  joint  tenancy,  or 
when  granted  or  devised  to  executors  or  trustees  as  joint 
tenants.    En.  March  21,  1872. 

Cal.  Rep.  Cit    127,  149;  141,  486. 
See  sees.  685,  686,  infra. 

§  684.  Partnership  interest,  what.  A  partnership  in- 
terest is  one  owned  by  several  persons  in  partnership,  for 
partnership  purposes.    En.  March  21,  1872. 

Cal.  Rep.  Cit    65,  48;  102,  886. 
Partnership:  See  post,  sees.  2395  et  seq. 

§  685.  interest  in  common,  what.  An  interest  in  com- 
mon is  one  owned  by  several  persons,  not  in  joint  owner- 
ship or  partnership.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    141,  435. 

Tenancy  in  common:  See  ante,  sec.  683;  post,  sec.  686. 

Partition:  See  Code  Civ.  Proc.,  sees.  752  et  seq. 

Husband  and  wife  as  tenants  in  common:  See  ante,  sec. 
161. 

Devise  or  legacy  to  two  or  more  makes  them  owners 
in  common:  See  post,  sec.  1350. 

I  686.  What  interests  are  in  common.  ESvery  interest 
created  in  favor  of  several  persons  in  their  own  right  Is 
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an  Interest  in  common,  unless  acquired  by  them  In  part- 
nership, for  partnership  purposes  or  unless  declared  In  its 
creation  to  be  a  joint  interest,  as  provided  in  section  683, 
or  unless  acquired  as  community  property.  En.  March  21, 
1872. 

Cal.  Rep.  Cit  141,  436. 

Interests  in  common:   See  ante,  sees.  683,  685. 

S  687.  Community  property.  Community  property  is 
property  acquired  by  husband  and  wife,  or  either,  during 
marriage,  when  not  acquired  as  the  separate  property  of 
either.    En.  March  21,  1872. 

Cal.  Rep.  CIt.    70,  284;    116,  342. 

Community  property:  See  ante,  sec.  164. 

§  688.  Interests  as  to  time.  In  respect  to  the  time  of 
enjoyment,  an  Interest  In  property  is  either: 

1.  Present  or  future;  and, 

2.  Perpetual  or  limited.    En.  March  21, 1872. 
Cal.  Rep.  Cit      107,  420. 

§  689.  Present  interest,  what.  A  present  interest  en- 
titles the  owner  to  the  Immediate  possession  of  the  prop- 
erty.   En.  March  21,  1872. 

Cal.  Rep.  Cit    107,  420. 

§  690.  Future  interest,  what  A  future  interest  en- 
titles the  owner  to  the  possession  of  the  property  only  at  a 
future  period.    En.  March  21,  1872. 

Cal.  Rep.  Cit    70,  622;    104,  301;    107.  420;    122,  627; 
183,  422. 

Accumulations  as  iuture  Interests:  See  sees.  722  et  seq., 
and  783. 

Conditions  upon  the  enjoyment  of  estates:  See  sees.  707 
et  seq. 

Terminating  future  interests:  See  sees.  739  et  seq. 

§  691.  Perpetuai  interest,  what  A  perpetual  interest 
has  a  duration  equal  to  that  of  the  property.  E3n.  March 
21,  1872. 

S  692.  Limited  interest,  what  A  limited  interest  has 
a  duration  less  than  that  of  the  property.  Bn.  March  21, 
1872. 
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§  693.  Kinds  of  future  interests.  A  future  interest  Is 
eiuer: 

1.  Vested;  or, 

2.  Contingent.    En.  March  21,  1872. 

§  694.  Vested  interests.  A  future  interest  is  vested 
wlien  there  is  a  person  in  being  who  would  have  a  right, 
defeasible  or  indefeasible,  to  the  immediate  possession  of 
the  property,  upon  the  ceasing  of  the  intermediate  or 
precedent  interest.    En.  March  21,  1872. 

Cal.  Rep.  Clt.  73,  102;  122,  627;  132,  574;  182,  578; 
133,  422;    136,  106. 

§  695.  Contingent  interests.  A  future  interest  is  con- 
tingent, whilst  the  person  in  whom  or  the  event  upon 
which,  it  is  limited  to  take  efiFect  remains  uncertain.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    120,  84;    120,  85. 

§  696.  Two  or  more  future  interests.  Two  or  more 
future  interests  may  be  created  to  take  effect  in  the  alter- 
native, so  that  if  the  first  in  order  fails  to  vest,  the  next 
in  succession  shall  be  substituted  for  it,  and  take  effect  ac- 
cordingly.   En.  March  21,  1872. 

§  697.  Certain  future  interests  not  to  be  void.  A  fu- 
ture interest  is  not  void  merely  because  of  the  Improbabil- 
ity of  the  contingency  on  which  it  is  limited  to  take  ef- 
fect.   En.  March  21,  1872. 

S  698.  Posthumous  children.  When  a  future  Interest 
is  limited  to  successors,  heirs,  issue,  or  children,  posthu- 
mous children  are  entitled  to  take  in  the  same  manner  as 
if  living  at  the  death  of  their  parent,    ten.  March  21,  1872. 

Future  interests  defeated  by  birth  of  posthumous  child: 
See  post,  sec.  739. 

§  699.  Qualities  of  expectant  estates.  Future  Interests 
pass  by  succession,  will,  and  transfer,  in  the  same  manner 
as  present  interests.    En.  March  21,  1872. 

Cal.  Rep.  Cit  104,  301;  107,  420;  108,  649;  122,  627; 
183,  422. 

§  700.  Same.  A  mere  possibility,  such  as  the  expect- 
ancy of  an  heir  apparent,  is  not  to  be  deemed  an  Interest 
of  any  kind.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  70,  286;  104,  584;  112,  393;  124,  44;  138. 
361;  141,  370. 
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9  701.  Interests  In  real  property.  In  respect  to  real  or 
immovable  property,  the  interests  mentioned  in  this  chap- 
ter are  denominated  estates  and  are  specially  named  and 
classified  in  part  II  of  this  division.    En.  March  21,  1872. 

§  702.  Same.  The  names  and  classification  of  inter- 
ests in  real  property  have  only  such  application  to  inter- 
ests in  personal  property  as  is  in  this  division  of  the  code 
expressly  provided.    Bn.'  March   21,   1872. 

S  703.  What  future  interests  are  recognized.  No  fu- 
ture interest  in  property  is  recognized  by  the  law,  ex- 
cept such  as  is  defined  in  this  division  of  the  code.  Bn. 
March  21,  1872. 


articm:  II. 

CONDITIONS    OF    OWNERSHIP. 

I  707.  Fixing   the   time  of  enjoyment. 

9  708.  CondltldDB. 

I  709.  Certain  conditions  precedent  void. 

S  710.  Conditions  restraining  marriage  void. 

{  711.  Conditions  restraining  alienation   void. 

§  707.  Fixing  the  time  of  enjoyment.  The  time  when 
the  enjoyment  of  property  is  to  hegin  or  end  may  be  de- 
termined by  computation,  or  be  made  to  depend  on  events. 
In  the  latter  case,  the  enjoyment  is  said  to  be  upon  con- 
dition.   Bn.  March  21.  1872. 

Cal.  Rep.  Cit.     109,  330. 

Conditional  legacies:   See  post,  sees.  1345  et  seq. 

S  708.  Conditions.  Conditions  are  precedent  or  subse- 
quent. The  former  fix  the  beginning,  the  latter  the  end- 
ing, of  the  right.    En.  March  21,  1872. 

Conditional  obligations:   See  post,  sees.  1434-1442. 

Conditional  limitation. — Remainder  operating  to  abridge 
precedent  estate:  Post,  sec.  778. 

9  709.  Certain  conditions  precedent  void.  If  a  condi- 
tion precedent  requires  the  performance  of  an  act  wrong 
of  itself,  the  instrument  containing  it  is  so  far  void,  and 
the  right  cannot  exist.  If  it  requTres  the  performance  of 
an  act  not  wrong  of  itself,  but  otherwise  unlawful,  the  in- 
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Btruinent  takes  efiFect  and  the  condition  is  void.    Bn.  March 
21,  1872. 

Cal.  Rep.  Cit.    65,  666. 

§  710.  Conditions  restraining  marriage  void.  Condi- 
tions impoiiing  restraints  upon  marriage,  except  upon  the 
marriage  of  a  minor  are  void;  but  thiis  does  not  afiFect 
limitations  where  the  intent  was  not  to  forbid  marriage, 
but  only  to  give  the  use  until  marriage.  En.  March  21, 
1872.    Am'd.  1873-4,  218. 

Contracts  in- restraint  of  marriage:  See  post,  sec.  1676. 

§  711.  Conditions  restraining  aiienation  void.  Condi- 
tions restraining  alienation,  when  repugnant  to  the  interest 
created,  are  void.    En.  March  21, 1872. 

Cal.  Rep.  Cit.    64,  366;  74,  143;  110,  426;  110.  427;  141, 
667. 

See  also  post,  sees.  715,  772,  and  the  title  on  Uses  and 
Trusts,  post,  sees.  847  et  seq. 


ARTICLE  III. 

RESTRAINTS    UPON    ALIENATION. 

8  715.  How  long  It  may  be  suspended. 

i  llfi.  Future  Interests  void,  which  suspend  power  of  alienation. 

i  717.  Leases  of  agricultural  lanO,   for  over  ten  yean,   void. 

§  718.  Leases  of  city  lots,   for  over  fifty  yearn,  void. 

S  715.  How  long  It  may  be  suspended.  The  absolute 
power  of  alienation  cannot  be  suspended,  by  any  limita- 
tion or  condition  whatever,  for  a  longer  period  than  during 
the  continuance  of  the  lives  of  persons  in  being  at  the 
creation  of  the  limitation  or  condition,  except  in  the  single 
case  mentioned  in  section  772.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    58,  473;  58,  481;  58,  482;  73,  103;  74,  143; 

79.  622;  105.  197;  108,  646;  108,  647;  108,  656;   108. 

657;  108,  658;  109,  330;  118,  657;  118,  658;  119,  146; 

121,  382;  123,  142;  124.  536;  133,  620;  136.  141;  136, 

142;  144,  125;  144,  127. 
See  also,  post,  sec.  771. 

S  716.  Future  interests  void,  which  suspend  power  of 
alienation.  EJvery  future  interest  is  void  in  its  creation 
which,  by  any  possibility,  may  suspend  the  absolute  power 
of  alienation  for  a  longer  period  than  is  prescribed  in  this 
chapter.    Such   power  of  alienation  is  suspended  when 
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there  are  no  persons  In  being  by  whom  an  absolute  Inter- 
est in  possession  can  be  conveyed.    Bn.  March  21,  1872. 
CaL  Rep.  Cit    73,  103;   79,  622;   108,  647;  108,  648;   119, 
146;  121,  382;  123,  143;  124,  537;  136,  141;  136,  142. 

§  717.  Leases  of  agricultural  land,  for  over  ten  years, 
void.  No  lease  or  grant  of  land  for  agricultural  purposes 
for  a  longer  period  than  ten  years.  In  which  shall  be  re- 
served any  rent  or  service  of  any  kind,  shall  be  valid.  Bn. 
March  21,  1872.    Am'd.  1895,  76. 

CaL  Rep.  Clt    141,  330. 

§  718.  Leases  of  city  lots,  for  over  fifty  years,  void. 
No  lease  or  grant  of  any  town  or  city  lot,  for  a  longer 
period  than  fifty  years.  In  which  shall  be  reserved  any 
rent  or  service  of  any  kind,  shall  be  valid;  provided,  that 
the  property  of  any  municipality,  or  any  minor  or  incom- 
petent person  shall  not  be  leased  for  a  longer  period  than 
ten  years.    En.  March  21,  1872.    Am'd.  1903,  247. 

Cal.  Rep.  Cit.    136,  142;  141,  667. 


ARTICLE  IV. 

ACCUMUL.ATIONS. 

9  722.  Dlspositlona  of  Income. 

{  723.  Accumulations,    when    void. 

I  724.  Accumulation  of  Income. 

I  725.  Other  directions,  when  void  In  part, 

I  726.  Application  of  Income  to  support,   etc.,  of  minor. 

§  722.  Dispositions  of  income.  Dispositions  of  the  in- 
come of  property  to  accrue  and  to  be  received  at  any  time 
subsequent  to  the  execution  of  the  instrument  creating 
such  disposition,  are  governed  by  the  rules  prescribed  in 
this  title  in  relation  to  future  interests.  En.  March  21, 
1872. 

Cal.  Rep.  Clt    58,  481;   79,  623. 

§  723.  Accumulations,  when  void.  All  directions  for 
the  accumulation  of  the  Income  of  property,  except  such  as 
are  allowed  by  this  title,  are  void.    En.  March  21,  1872. 

Cal.  Rep.  Cit    136,  103;  136,  142;  144,  127. 

§  724.  Accumulation  of  Income.  An  accumulation  of 
the  income  of  property,  for  the  benefit  of  one  or  more 
persons,  may  be  directed  by  any  will  or  transfer  in  writing 
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aufflcient  to  pass  the  property  out  of  which  the  fund  is  to 
arise,   as  follows: 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  interest  out  of  which  the  income  is  to  arise, 
it  must  be  made  for  the  benefit  of  one  or  more  minors  then 
in  being,  and  terminate  at  the  expiration  of  their  minor- 
ity;  or, 

2.  If  such  accumulation  is  directed  to  commence  at  any 
time  subsequent  to  the  creation  of  the  Interest  out  of 
which  the  income  is  to  arise,  It  must  commence  within 
the  time  in  this  title  permitted  for  the  vesting  of  future 
interests,  and  during  the  minority  of  the  beneficiaries,  and 
terminate  at  the  expiration  of  such  minority.  Bn.  March 
21,  1872. 

Cal.  Rep.  Clt.    58,  480;  58,  482;  79.  623;  136,  142. 

Ownership  of  undisposed  accumulations:  See  sec.  733, 
post 

Accumulations  liable  for  debts:  See  sec.  859. 

Restraint  upon  disposition  of  beneficiary's  Interest:  See 
sec.  oOf . 

Bequests  of  income:  See  post,  sees.  1357,  subd.  3,  1366. 

Annuities:  See  same  sections. 

§  725.  Other  directions,  when  void  in  part.  If  in  either 
of  the  cases  mentioned  In  the  last  section  the  direction  for 
an  accumulation  Is  for  a  longer  term  than  during  the  mi- 
nority of  the  beneficiaries,  the  direction  only,  whether 
separable  or  not  from  other  provisions  of  the  Instrument, 
ia  void  as  respects  the  time  beyond  such  minority.  En. 
March  21.  1872. 

S  726.  Application  of  Income  to  support,  etc.,  of  minor. 
When  a  minor  for  whose  benefit  an  accumulation  has  been 
directed  is  destitute  of  other  sufficient  means  of  support 
and  education,  the  proper  court,  upon  application,  may 
direct  a  suitable  sum  to  be  applied  thereto  out  of  the  fund. 
Bn.  March  21,  1872. 

Cal.  Rep.  Git    58,  481. 

Mcdntenance  of  ward  out  of  his  estate:  See  Code  Civ. 
Proc,  sees.  1770,  1771. 


^  V. 
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CHAPTER  III. 

RIGHTS   OP   OWNERS. 

733.    Increase  of  property. 

733.    In  certain  cases  who  entitled  to  Income  of  property. 


S  732«    Increase  of  property.    The  owner  of  a  thing  also 

owns  all  ItB  products  and  accessions.    En.  March  21,  1872. 

Accessions  to  real  property:  See  post,  sees.  1013  et  seq. 

Accessions  to -personal  property:  See  post,  sees.  1025  et 
seq. 

§  733.  In  certain  cases  who  entitled  to  Income  of  prop- 
erty. When,  In  consequence  of  a*  valid  limitation  of  a 
future  interest,  there  is  a  suspension  of  the  power  of 
alienation  or  of  the  ownership  during  the  continuation  of 
which  the  Income  is  undisposed  of,  and  no  valid  direction 
for  its  accumulation  is  given,  such  income  belongs  to  the 
persons  presumptively  entitled  to  the  next  eventual  in- 
terest   En.  March  21.  1872. 

Cal.  Rep.  Oit.    139,  689. 


CHAPTER  IV. 

TRRMTNATION   OP  OWNERSHIP. 

S  739.  Future    Interests,    when    defeated. 

I  740.  Same. 

I  741.  Future  interests,   when  not  defeated. 

5  742.  Same. 

§  739.  Future  interests,  when  defeated.  A  future  inter- 
est, depending  on  the  contingency  of  the  death  of  any 
person  without  successors,  heirs,  issue,  or  children,  is  de- 
feated hy  the  hirth  of  a  posthumous  child  of  such  person, 
capable  of  taking  by  succession.    En.  March  21,  1872. 

Posthumous  children:  See  ante,  sec.  698. 

8  740.  Same.  A  future  interest  may  be  defeated  in  any 
manner  or  by  "^ny  act  or  means  which  the  party  creating 
such  interest  provided  for  or  authorized  in  the  creation 
thereof;  nor  is  a  future  interest,  thus  liable  to  be  defeated, 
to  be  on  that  ground  adjudged  void  in  its  creation.  En. 
March  21.  1872. 
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8  741.  Future  Interests,  when  not  defeated.  No  future 
Interest  can  be  defeated  or  barred  by  any  alienation  or 
other  act  of  the  owner  of  the  intermediate  or  precedent 
interest,  nor  by  any  destruction  of  such  precedent  interest 
by  forfeiture,  surrender,  merger,  or  otherwise,  except  as 
provided  by  the  next  section,  or  where  a  forfeiture  is  im- 
posed by  statute  as  a  penalty  for  the  yiolation  thereof. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit    147,  659. 

Future  interests:  See  post,  sec.  767. 

§  742.  Same.  No  future  interest,  valid  in  its  creation, 
is  defeated  by  the  determination  of  the  precedent  interest 
before  the  happening  of  the  contingency  on  which  the  fu- 
ture interest  is  limited  to  take  effect ;  but  should  such  con- 
tingency afterwards  happen,  the  future  interest  takes  effect 
in  the  same  manner,  and  to  the  same  extent,  as  if  the  pre- 
cedent interest  had  continued  to  the  same  period.  En. 
March  21.  1872. 


TITLE  IIL 

GENERAL.   DEFINITION& 


1 


748.  Income,   what. 

749.  Time  of  creation,  what. 


8  74a.  income,  what  The  income  of  property,  as  the 
term  Is  used  In  this  part  of  the  code,  includes  the  rents  and 
profits  of  real  property,  the  interest  of  money,  dividends 
upon  stock,  and  other  produce  of  personal  property.  Sn. 
March  21«  1872. 

8  749.  Time  of  creation,  what.  The  delivery  of  the 
grant,  where  a  limitation,  condition,  or  future  interest  is 
created  by  grant,  and  the  death  of  the  testator,  where  It 
Is  created  by  will,  is  to  be  deemed  the  time  of  the  creation 
of  the  limitation,  condition,  or  interest,  within  the  mean- 
ing of  this  part  of  the  code.    Bn.  March  21,  1872. 

Gal.  Rep.  Cit    79,  622;  108,  647;  123,  142;  124,  637. 


PAET    II. 


REAL  OR  IMMOVABLE  PROPERTY. 

« 

Title  I.    General  Provisions,  §  755. 

II.    Estates  in  Real  Property,  §§  761-811. 

III.  Rights  antl  Obligations  of  Owners,  99  818-841. 

IV.  Uses  and  Trusts,  §9  847-871. 

V.    Powers.  99  878-940.     [Repealed.] 

TITLE  I. 

QENERAL  PROVISIOMS. 
S  756.    Real  property,   how  governed. 

9  755.  Real  property,  how  governed.  Real  property 
within  this  state  is  governed  by  the  law  of  this  state,  ex- 
cept where  the  title  is  in  the  United  States.  En.  March 
21,  1872.    Am'd.  1873-4,  218. 

Cal.  Rep.  Cit    85,  282. 

Territorial  Jurisdiction  of  the  state:  See  Pol.  Code,  sees. 
33,  34. 

TITLE  II. 

ESTATES  IN  REAL  PROPERTY. 

Chapter  I.    Estates  in  General,  99  761-781. 

II.    Termination  of  Estates,  99  789-793. 
ni.    Servitudes,  99  801>811. 

CHAPTER  I. 

ESTATES   IN   GENERAL. 

9  761.  Enumeration    of    estates. 

I  782.  What  estate  a  fee  simple. 

{  763.  Conditional  fees  and  estates  tall  abolished. 

9  764.  Certain  remainders  valid. 

{  765.  Freeholds.    Chattels  real.    Chattel   interests. 

i  766.  Estates  for  life  of  a  third  person,  when  a  freehold,  etc. 

(288) 
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{  767.  Future  estates,   limitations  of. 

5  768.  Reversions. 

I  769.  Remainders. 

§  770.  Suspended    ownership. 

S  771.  Suspension  by  trust. 

9  772.  Contingent  remainder  In   fee. 

5  773.  Remainders,    future   and  contlngrent  estates,    how   created. 

S  774.  I^rlmltatlon  of  successive  estates  for  life. 

I  776.  Remainders. 

I  776.  ContlnRent  remainder  on  a  term  of  years. 

9  777.  Remainder  of  estates  for  life. 

I  778.  Remainder  upon  a  contingency. 

9  779.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchaeers. 

9  780.  Construction  of  certain  remainders. 

9  781.  Effect  of  power  of  appointment. 

§  761.  Enumeration  of  estates.  Estates  in  real  prop- 
erty, In  respect  to  the  duration  of  their  enjoyment,  are 
either: 

1.  Estates  of  inheritance  or  perpetual  estates; 

2.  Estates  for  life; 

3.  Estates  for  years;  or, 

4.  Estates  at  will.    En.  March  21,  1872. 
Cal.  Rep.  Cit.    79,  443;  142,  538. 

See  poet,  sec.  765. 

§  762.  What  estate  a  fee  simple.  Every  estate  of  in- 
heritance is  a  fee,  and  every  such  estate,  when  not  de. 
feasible  or  conditional,  is  a  fee  simple,  or  an  absolute  fee. 
En.  March  21,  1872.    Am'd.  1873-4,  218. 

Transferring  fee,  words  of  inheritance  not  essential: 
See  sec.  1072,  post. 

Devising  fee,  "heirs"  not  essential:  Sec.  1329. 

§  763.  Conditional  fees  and  estates  tail  abolished.  Es- 
tates tail  are  abolished,  and  every  estate  which  would  be 
at  common  law  adjudged  to  be  a  fee  tail  is  a  fee  simple; 
and  if  no  valid  remainder  is  limited  thereon,  is  a  fee 
simple  absolute.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    104,  302. 

I  764.  Certain  remainders  valid.  Where  a  remainder 
in  fee  is  limited  upon  any  estate,  which  would  by  the  com- 
mon law  be  adjudged  a  fee  tail,  such  remainder  is  valid  as 
a  contingent  limitation  upon  a  fee.  antl  vests  in  possession 
on  the  death  of  the  first  taker,  without  issue  living  at  the 
time  of  his  death.    En.  March  21,  1872. 

§  765.  Freeholds.  Chattels  real.  Chattel  interests, 
fijstates  of  inheritance  and  for  life,  are  called  estates  of 
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freehold;  estates  for  years  are  chattels  real;  and  estates 
at  wUl  are  chattel  Interests,  but  are  not  liable  as  such  to 
sale  on  execution.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    113,  353;  142.  538;  142,  539. 

§  766.  Estates  for  life  of  a  third  person,  when  a  free- 
hold, etc.  An  estate,  during  the  life  of  a  third  person, 
whether  limited  to  heirs  or  otherwise,  is  a  freehold.  En. 
March  21,  1872.     Am'd.  1873-4,  218. 

f  767.  Future  estates,  limitations  of.  A  future  estate 
may  be  limited  by  the  act  of  the  party  to  commence  in 
possession  at  a  future  day,  either  without  the  intervention 
of  a  precedent  estate,  or  on  the  termination,  by  lapse  of 
time  or  otherwise,  of  a  precedent  estate  created  at  the 
same  time.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    49,  374;  98,  451;  136,  141;  146,  447. 
Future  interests:  See  post,  sec.  739  et  seq. 

I  768.  Reversions.  A  reversion  is  the  residue  of  an  es- 
tate left  by  operation  of  law  in  the  grantor  or  his  succes- 
sors, or  in  the  successors  of  a  testator,  commencing  in 
possession  on  the  determination  of  a  particular  estate 
granted  or  devised.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    134,  322. 

§  769.  Remainders.  When  a  future  estate,  other  than 
a  reversion,  is  dependent  on  a  precedent  estate,  it  may  be 
called  a  remainder,  and  may  be  created  and  transferred  by 
that  name.    En.  March  21,  1872. 

Cal.  Rep.  Cit    120,  84. 

8  770.  Suspended  ownership.  The  absolute  ownership 
of  a  term  of  years  cannot  be  suspended  for  a  longer  period 
than  the  absolute  power  of  alienation  can  be  suspended 
in  respect  to  a  fee.    En.  March  21,  1872.    Am'd.  1873-4,  218. 

8  771.  Suspension  by  trust.  The  suspension  of  all 
power  to  alienate  the  subject  of  a  trust,  other  than  a  power 
to  exchange  it  for  other  property  to  be  held  upon  the  same 
trust,  or  to  sell  it  and  reinvest  the  proceeds  to  be  held 
upon  the  same  trust,  is  a  suspension  of  the  power  of  alien- 
ation, within  the  meaning  of  section  715.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.  58,  481;  108,  647;  108,  648;  108,  656;  121, 
382;  124,  537. 
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8  772.  Contingent  remainder  in  fee.  A  contingent  re- 
mainder in  fee  may  be  created  on  a  prior  remainder  in 
fee,  to  take  effect  in  the  event  that  the  persons  to  whom 
the  first  remainder  is  limited  die  under  the  a^e  of  twenty- 
one  years,  or  upon  any  other  contingency  by  which  the 
estate  of  such  persons  may  be  determined  before  they  at- 
tafn  majority.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    58,.  474;  58,  476;  58,  480;  79,  622;  119,  146; 
124,  537;  128,  9. 

§  773.  Remainders,  future  and  contingent  estates,  how 
created.  'Subject  to  the  rules  of  this  title,  and  of  part  I  of 
this  dlYlsion,  a  freehold  estate,  as  well  as  a  chattel  real, 
may  be  created  to  commence  at  a  future  day;  an  estate  for 
life  may  be  created  in  a  term  of  years,  and  a  remainder 
limited  thereon;  a  remainder  of  a  freehold  or  chattel  real, 
either  contingent  or  vested,  may  be  created,  expectant  on 
the  determination  of  a  term  of  years;  and  a  fee  may  be 
limited  on  a  fee  upon  a  contingency,  which,  if  it  should 
occur,  must  happen  within  the  period  prescribed  in  this 
title.    En.  March  21,  1872. 

Cal.  Rep.  Cit    120,  84;  128,  9;  136,  141. 

§  774.  Limitation  of  successive  estates  for  life.  Suc- 
cessive estates  for  life  cannot  be  limited,  except  to  per- 
sons in  being  at  the  creation  thereof,  and  all  life  estates 
subsequent  to  those  of  persons  in  being  are  void;  and 
upon  the  death  of  those  persons  the  remainder,  if  valid  in 
its  creation,  takes  efiFect  in  the  same  manner  as  if  no  other 
life  estate  had  been  created.  En.  March  21,  1872.  Am'd. 
1873-4,  219. 

§  775.  Remainders.  No  remainder  can  be  created  upon 
successive  estates  for  life,  provided  for  in  the  preceding 
section,  unless  such  remainder  Is  in  fee;  nor  can  a  re- 
mainder be  created  upon  such  estate  in  a  term  for  years, 
unless  it  is  for  the  whole  residue  of  such  term.  En.  March 
21,  1872.    Am'd.  1873-4,  219. 

§  776.  Contingent  remainder  on  a  term  of  years.  A 
contingent  remainder  cannot  be  created  on  a  term  of  years, 
unless  the  nature  of  the  contingency  on  which  it  is  limited 
is  such  that  the  remainder  must  vest  in  interest  during  the 
continuance  or  at  the  termination  of  lives  in  being  at  the 
creation  of  such  remainder.    En.  March  21,  1872. 

Cal.  Rep.  Cit    136,  141.   , 
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§  777.  Remainder  of  estates  for  life.  No  estate  for  life 
can  be  limited  as  a  remainder  on  a  term  of  years,  except 
to  a  person  in  being  at  the  creation  of  such  estate.  Bn. 
March  21.  1872. 

8  778.  Remainder  upon  a  contingency.  A  remainder 
may  be  limited  on  a  contingency  which,  in  case  it  should 
bappen,  will  operate  to  abridge  or  determine  the  precedent 
estate;  and  every  such  remainder  la  to  be  deemed  a  con- 
ditional limitaUon.    En.  March  21.  1872. 

Cal.  Rep.  Cit    120,  84. 

Bee  sec  780,  infra. 

§  779.  l-lelrs  of  a  tenant  for  life,  when  to  take  as  pur- 
chasers. When  a  remainder  is  limited  to  the  heirs,  or 
heirs  of  the  body,  of  a  person  to  whom  a  life  estate  in  the 
same  property  is  given,  the  persons  who,  on  the  termina- 
tion of  the  life  estate,  are  the  successors  or  heirs  of  the 
body  of  the  owner  for  life,  are  entitled  to  take  by  virtne  of 
the  remainder  so  limited  to  them,  and  not  as  mere  succes- 
sors of  the  owner  for  life.    Bn.  March  21,  1872. 

CaL  Rep.  Cit    70,  559;  104,  299;  104,  301. 

S  780.  Construction  of  certain  remainders.  When  a  re- 
mainder on  an  estate  for  life  or  for  years  is  not  limited  on 
a  contingency  defeating  or  avoiding  such  precedent  estate, 
it  Is  to  be  deemed  intended  to  take  effect  only  on  the  death 
of  the  first  taker,  or  the  expiration,  by  lapse  of  time,  of 
such  term  of  years.    En.  March  21, 1872. 

§  781.  Effect  of  power  of  appointment.  A  general  or 
special  power  of  appointment  does  not  prevent  the  vesting 
of  a  future  estate  limited  to  take  effect  in  case  such  power 
is  not  executed.    Bn.  March  21,  1872. 

Cal,  Rn>-  Cit    132,  568;  147,  102. 
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CHAPTER  II. 

TERMINATION    OP   EJSTATBffl. 

8  789.    Tenancy  at  will  may  be  terminated  by  notloe. 
§  790.    Effect  of  notice. 

{  791.    Re-entry,  when  and  how  to  be  made. 

f  792.    Summary  proceedin^rs  in  certain  cases  proTlded  tor. 

9  798.    Notice  not  necessary  before  action. 

S  789.  Tenancy  at  will  may  be  terminated  by  notioe. 
A  tenancy  or  other  estate  at  will,  however  created,  may  be 
terminated  by  the  landlord's  girlng  notice  In  wrf^ng  to 
the  tenant.  In  the  manner  prescribed  by  flection  1162  of 
the  Code  of  Civil  Procedure,  to  remove  from  the  premiaes 
within  a  period  of  not  lees  than  one  month  to  be  specified 
in  the  notice.    En.  March  21,  1872. 

Cal.  Rep.  Cit     56.  129;  66,  447;  67,  471;  69,  820;  101,  428; 
105,  19;  113,  19;  113.  540;  140,  167. 

Changing  terms  of  tenancy:  See  sec.  827,  post 

§  790.  Effect  of  notice.  After  such  notice  has  been 
served,  and  the  period  spedfted  by  such  notice  has  ex- 
pired, but  not  before,  the  landlord  may  re-enter,  or  pro- 
ceed according  to  law  to  recover  possession.  Bn.  Biarofa 
21     1872 

Cal.  Rep.  Cit.    66.  447;   140,  167. 

§  791.  Re-entry,  when  and  how  to  be  made.  Whenever 
the  right  of  re-entry  Is  given  to  a  grantor  or  lessor  In  any 
grant  or  lease,  or  otherwise,  such  re-entry  may  be  made 
at  any  time  after  the  right  has  accrued  upon  three  days' 
notice,  as  provided  in  sections  1161  and  1162,  Code  of  Oivn 
Procedure.    Bn.   March  21,  1872. 

Cal.  Rep.  Cit.    66,  129;  56,  130;  63,  62;  66,  447;  138,  79. 

S  792.  Summary  proceedings  in  certain  cases  provided 
for.  Summary  proceedings  for  obtaining  possession  of 
real  property  forcibly  entered,  or  forcibly  and  unlawfully 
detained,  are  provided  for  in  sections  1159  to  1175,  both 
inclusive,  of  the  Code  of  Civil  Procedure.  Bn.  Mardi  21, 
1872. 

§  793.  Notice  not  necessary  before  action.  An  action 
foi*  the  possession  of  real  property  leased  or  granted,  with 
a  right  of  re-entry,  mlay  be  maintained  at  any  time,  after 
the  right  to  re-enter  has  accrued,  without  the  notice  pre- 
scribed In  section  seven  hundred  and  ninety-one.  Bn. 
March  21.  1872.    Am'd.  1906,  699. 

The  words  "In  the  district  court,"  where  they  oceiir  in  tbe  pr«Mnt 
tlon.   are  omitted. — Code   Commissioner's   Note. 

Cal.  Rep.  at    98,  426. 
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CHAPTER  in. 

SERVITUDBS. 

I  SOL    Servitudes  attaobed  to  land. 
9  802.    Servitudes  not  attached  to  land. 
I  808.    Designation   of   estates. 

By  whom   grantable. 

By  'Whom  held. 

Sxtent  of  servitudes. 
I '807.    Apportioning  easements. 
I  808.    Rights  of  owner  of  future  estate. 

I  800.    Actions  by  ownar  aad  oocupant  of  dominant  tenaoriBiit.  * 
§  810.    Actions  by  owner  of  servient  tenement. 
S  811.    How  extinguished. 

§  801.  Servitudes  flttachecl  to  land.  The  following  land 
burdenB,  or  Benrlttides  upon  land,  may  be  attadhed  to  otlier 
kmd  as  Inddeata  or  aptpurtniances,  aad  are  tben  called 
easements: 

L  The  right  of  pastore; 

2.  The  right  of  fishing; 

8.  The  right  of  taking  game; 

4.  The  ris^t  of  way; 

5.  The  right  of  taking  water,  wood,  minerals;  and  other 
things; 

6.  The  right  of  transacting  business  upon  land; 

7.  The  right  of  conducting  lawfdl  sports  upon  land; 

S.  The  right  of  receirlng  air,  light,  or  heat  from  or  over, 
or  discharging  the  same  upon  or  over  land; 

9.  The  right  of  reoelving  water  from  or  discharging  the 
same  upon  land; 

10.  The  right  of  flooding  land; 

11.  The  right  of  having  water  fiow  without  dlttinutlon 
or  dlstmrbanoe  of  any  kind; 

12.  The  right  of  using  a  wall  as  a  party  wall; 

13.  The  right  of  receiving  more  than  natural  support 
from  adjacent  land  or  things  affixed  thereto; 

14.  The  right  of  having  the  whole  of  a  division  fence 
maintained  by  a  coterminous  owner; 
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15.  The  right  of  having  public  conyeyanoeB  stopped,  cr 
of  stopping  the  same  on  land; 

16.  The  right  of  a  seat  In  church; 

17.  The  right  of  burial.    En.  March  21,  1S72. 

Cal.  Rep.  Clt    66,  18;  69,  293;  83,  617;  83,  618;  90,  286; 
91,  84;  120,  493;  136,  48;  146,  440.    Subd.  4— 132»  236. 
Subd.  8—120,  490. 
Coterminous  owners,  rights  and  duties:  See  post,  sees. 
832,   841. 
Basements  passing  with  property:  Bee  post,  sec  1104. 
Flow  of  wai^r:  See  ante,  sec  652. 

8  802.  Servitudes  not  attached  to  land.  The  following 
land  burdens  or  servitudes  upon  land,  may  be  granted  and 
held,  though  not  attached  to  land: 

1.  The  right  to  pasture,  and  of  fishing  and  taking  game. 

2.  The  right  of  a  seat  In  church. 
8.  The  right  of  buriaL 

4.  The  right  of  taking  rents  and  tolls. 
6.  The  right  of  way. 

6.  The  right  of  taking  water,  wood,  minerals,  or  other 
things.    Bn.. March  21,  1872.    AmU  1873-4,  219. 

Cal.  Rep.  Clt    66,  48;  69,  323;  91,  84;  99,  212;  109,  87. 
Subd.  6—110,  686. 

8  803.  Designation  of  estates.  The  land  to  which  an 
easement  is  attached  is  called  the  dominant  tenement;  the 
land  upon  which  a  burden  or  servitude  is  laid  is  called  the 
servient  tenement.    Bn.  March  21,  1872. 

8  S04.  By  whom  grantable.  A  servitude  can  be  cre- 
ated only  by  one  who  has  a  vested  estate  in  the  servient 
tenement    Bn.  March  21,  1872. 

8  805.  By  whom  held.  A  servitude  thereon  cannot  be 
held  by  the  owner  of  the  servient  tenement  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit    110,  586. 

Servitude  extinguished  by  merger  of  estates:  See  po0t» 
sec  811 

8  806.  Extent  of  servitudes.  The  extent  of  a  servitude 
is  determined  by  the  terms  of  the  grant,  or  the  nature  ot 
the  enjoyment  by  which  it  was  acquired.  Bn.  March  21, 
1872. 

CaL  Rep.  Cit    66»  48;  81,  126;  92, 141;  108»  696;  146,  SU. 
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S  807.  Apportioning  easements.  In  case  of  partition  of 
the  dominant  tenement,  the  burden  must  be  apportioned 
according  to  the  dlYlaion  of  the  dominant  tenement,  but 
not  In  such  a  way  as  to  increase  the  burden  upon  the  ser- 
Tient  tenement    En.  March  21,  1872. 

S  808.  Rights  of  owner  of  future  estate.  The  owner 
of  a  future  estate  in 'a  dominant  tenement  may  use  ease- 
ments attached  thereto  for  the  purpose  of  viewing  waste, 
demanding  rent,  or  removing  an  obstruction  to  the  enjoy- 
ment of  such  easements,  although  such  tenenment  is  occu- 
pied by  a  tenant    En.  March  21,  1872. 

8  809.  Actions  by  owner  and  occupant  of  dominant 
tenements  The  owner  of  any  estate  in  a  dominant  tene- 
ment, or  the  occupant  of  such  tenement,  may  maintain  an 
action  for  the  enforcement  of  an  easement  attached  there- 
to.   En.  March  21,  1872. 

Cal.  Rep.  Cit    146,  211. 

S  810.  Actions  by  owner  of  servient  tenement.  The 
owner  In  fee  of  a  servient  tenement  may  maintain  an 
action  for  the  possession  of  the  land,  against  any  one  un- 
lawfully possessed  thereof,  though  a  servitude  exists 
thereon  In  favor  of  the  public.    En.  March  21,  1872. 

Cal.  Rep.  Cit    69,  221. 

8  811.    How  extinguished.    A  servitude  is  extinguished: 

1.  By  the  vesting  of  the  right  to  the  servitude  and  the 
right  to  the  servient  tenement  in  the  same  person; 

2.  By  the  destruction  of  the  servient  tenement; 

8.  By  the  performance  of  any  act  upon  either  tenement, 
by  the  owner  of  the  servitude,  or  with  his  assent,  which 
is  incompatible  with  Its  nature  or  exercise;  or, 

4.  When  the  servitude  was  acquired  by  enjoyment,  by 
disuse  thereof  by  the  owner  of  the  servitude  for  the  period 
prescribed  for  acquiring  title  by  enjoyment  En.  March 
21,  1872. 

Cal.  Rep.  Cit    69,  292;   69,  294;   110,  585;   125,  425;   146, 
644.    Snbd.  4—93,  218;  110,  126. 

Extinguishment  of  servitude.— Subd.  1.  Vesting  of 
right  to  servitude  and  right  to  servient  tenement  in  same 
person:  See  sec.  806»  ante. 

CtirU   Ood»*li 
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TITLE  IIL 

RIGHTS  AND  OBLIGATIONS  OF  OWN  MRS. 

Chapter  I.    Rights  of  Owners,  §§  818-834. 

II.    Obligations  of  Owners,  §S*  840-841. 


CHAPTER  I. 

RIGHTS  OP  OWNERS. 

Article  I.    IncMenta  of  Ownership,    (§   818-827. 
II.    Boundaries,    {§    828-834. 


ARTICLE    I. 

INCIDENTS    OP   OWNERSHIP. 

§  818.  Rights  of  tenant  for  life. 

§  819.  Rights  of  tenant  for  years,  etc. 

§  820.  Same. 

§  821.  Rights  of  grantees  of  rents  and  reversions. 

§  822.  Assigns  of  lessee,   remedies  against. 

§  823.  Rights  of  lessees  and  their  assignees,   etc. 

§  824.  Remedy  on  leases  for  life.  , 

I  825.  Rent   dependent   on   life. 

§  826.  Remedy  of  reversioners,    etc. 

I  827.  Terms  of  lease  may  be  changed  by  notice. 

§  818.  Rights  of  tenant  for  life.  The  owner  of  a  life 
estate  may  use  the  land  in  the  same  manner  as  the  owner 
of  a  fee  simple,  except  that  he  must  do  no  act  to  the  in- 
jury of  the  inheritance.    En.  March  21,  1872. 

Duties  of  tenants  for  life:  See  sec.  840,  post. 

§  819.  Rights  of  tenant  for  years,  etc.  A  tenant  for 
years  or  at  will,  unless  he  is  a  wrongdoer  by  holding  over, 
may  occupy  the  buildings,  take  the  annual  products  of  the 
soil,  work  mines  and  quarries  open  at  the  commencement 
of  his  tenancy.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    101,  428;   115,  625. 

§  820.  Same.  A  tenant  for  years  or  at  will  has  no 
other  rights  to  the  property  than  such  as  are  given  to  him 
by  the  agreement  or  instrument  by  which  his  tenancy  is 
acquired,  or  by  the  last  section.    En.  March  21, 1872. 

Cal.  Rep.  Cit.    86,  339. 
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S  821.  Rights  of  grantees  of  rents  and  reversions.  A 
person  to  whom  any  real  property  is  transferred  or  de- 
vised, upon  which  rent  has  been  reserved,  or  to  whom  any 
such  rent  is  transferred,  is  entitled  to  the  same  remedies 
for  recovery  of  rent,  for  nonperformance  of  any  of  the 
terms  of  the  lease,  or  for  any  waste  or  cause  of  forfeiture, 
as  his  grantor  or  devisor  might  have  had.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    79,  443. 

Grants  of  rent  are  not  binding  upon  the  tenant  until  he 
has  notice  thereof:   Sec.  1111,  post 

Hiring  of  real  property  generally:  See  sees.  1941  et  seq. 

S  822.  Assigns  of  lessee,  remedies  against.  Whatever 
remedies  the  lessor  of  any  real  property  has  against  his 
immediate  lessee  for  the  breach  of  any  agreement  in  the 
lease,  or  for  recovery  of  the  possession,  he  has  against  the 
assignees  of  the  lessee,  for  any  cause  of  action  accruing 
while  they  are  such  assignees,  except  where  the  assign- 
ment Is  made  by  way  of  security  for  a  loan,  and  is  not 
accompanied  by  possession  of  the  premises.  En.  March 
21,  1872.    Am'd.  1873-4,  219;  1905,  599, 

Cal.  Rep.  Cit    63,  370;  144,  160. 

$  823.  Rights  of  lessees  and  their  assignees,  etc. 
Whatever  remedies  the  lessee  of  any  real  property  may 
have  against  his  immediate  lessor,  for  the  breach  of  any 
agreement  in  the  lease,  he  may  have  against  the  assigns  of 
the  lessor,  and  the  assigns  of  the  lessee  may  have  against 
the  lessor  and  his  assigns,  except  upon  covenants  against 
encumbrances  or  relating  to  the  ti(le  or  possession  of  the 
premises.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    66,  421. 

§  824.  Remedy  on  leases  for  life.  Rent  due  upon  a 
lease  for  life  may  be  recovered  in  the  same  manner  as 
upon  a  lease  for  years.    En.  March  21,  1872. 

S  825.  Rent  dependent  on  life.  Rent  dependent  on 
the  life  of  a  person  may  be  recovered  after  as  well  as  be- 
fore his  death.    En.  March  21,  1872. 

§  826.  Remedy  of  reversioners,  etc.  A  person  having 
an  estate  in  fee,  in  remainder  or  reversion,  may  main- 
tain an  action  for  any  injury  done  to  the  inheritance,  not- 
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withstanding  an  Intervening  estate  for  life  or  years,  and 
although,  after  its  commission,  his  estate  is  transferred, 
and  he  has  no  interest  in  the  property  at  the  commence- 
ment of  the  action.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    75,  121. 

§  827.  Terms  of  lease  may  be  changed  by  notice.  In 
all  leases  of  lands  or  tenements,  or  of  any  interest  therein, 
from  month  to  month,  the  landlord  may,  upon  giving  no- 
tice in  writing  at  least  fifteen  days  hefore  the  expiration 
of  the  month,  change  the  terms  of  the  lease  to  take  effect 
at  the  expiration  of  the  month.  The  notice,  when  served 
upon  the  tenant,  shall  of  itself  operate  and  he  effectual  to 
create  and  establish,  as  a  part  of  the  lease,  the  terms,  rent, 
and  conditions  specified  in  the  notice,  if  the  tenant  shall 
continue  to  hold  the  premises  after  the  expiration  of  the 
month.    En.  State.  1873-4«  220. 

Cal.  Rep.  Cit    86,  439;  105,  19. 

Termination  of  tenancy  at  will:  See  sec.  789,  ante. 


^       ARTICLE  n. 

BOUNDARIES. 

S  829.  Rights  of  owner. 

9  830.  Boundaries  by   water. 

I  831.  Boundaries   by   ways. 

§  832.  Lateral   and  subjacent  support 

I  833.  Trees  whose  trunks  are  wholly  on  land  of  one. 

S  834.  Line    trees. 

fi  829.  Rights  of  owner.  The  owner  of  land  In  fee  has 
the  right  to  the  surface  and  to  everything  permanently 
situated  beneath  or  above  it    En.  March  21,  1872. 

S  830.  Boundaries  by  water.  Except  where  the  grant 
under  which  the  land  is  held  indicates  a  different  intent, 
the  owner  of  the  upland,  when  it  borders  on  tide-water, 
takes  to  ordinary  high-water  mark;  when  it  borders  upon 
a  navigable  lake  or  stream,  where  there  is  no  tide,  the 
owner  takes  to  the  edge  of  the  lake  or  stream,  at  low- 
water  mark;  when  it  borders  upon  any  other  water,  the 
owner  takes  to  the  middle  of  the  lake  or  stream.  Kn. 
March  21.  1872.     Am'd.  1873-4,  220. 

Cal.  Rep.  Cit.    69,  127;  99,  308;  138,  425. 

Navigable    waters    boundaries. — ^Navigable    waters    enu* 
crated:  See  Pol.  Code,  sees.  2348,  2349,  2361. 
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S  831.  Boundarf««  by  ways.  An  owner  of  land  bounded 
by  a  road  or  street  is  presumed  to  own  to  the  center  of 
the  way,  but  the  contrary  may  be  shown.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit.    69,  206;  70,  540;  95,  666;  131,  99. 
Highway  as  boundary:  See  post,  sec.  1112. 

S  832.  Lateral  and  subjacent  support.  Each  cotermi- 
nous  owner  is  entitled  to  the  lateral  and  sufbjacent  sup- 
port which  his  land  receives  from  the  adjoining  land, 
ffubject  to  the  right  of  the  owner  of  the  adjoining  land  to 
make  proper  and  usual  excavations  on  the  same  for  pur- 
poses of  construction,  on  using  ordinary  care  and  G^ill, 
and  taking  reasonable  precautions  to  sustain  the  land  of 
the  other,  and  giving  previous  reasonable  notice  to  the 
other  of  his  intention  to  make  such  excavations.  En. 
March  21,  1872.    Am'd.  1873-4,  221. 

Cal.  Rep.  Cit.  63,  271;  63,  272-  63,  273;  63,  274;  63, 
276;  92,  98;  92,  603;  95,  499;  98,  348;  98,  349; 
105,  57;    128,  503;    147,  611. 

S  833.  Trees  whose  trunks  are  wholly  on  land  of  one. 
Trees  whose  trunks  stand  wholly  upon  the  land  of  one 
owner  belong  exclusively  to  him,  although  their  roots 
grow  into  the  land  of  another.    En.  March  21,  1872. 

S  834.  Line  trees.  Trees  whose  trunks  stand  partly  on 
the  land  of  two  or  more  coterminous  owners  belong  to 
them  in  common.    EJn.  March  21,  1872. 


OHAPTEaa  11. 

OBUGATIONS  OF  OWNERS. 

(  MO.  Duties  of  tenant  for  life. 

I  841.  Monumentfi  and  fences. 

S  842.  Owners  of  ditch,   flume,   etc.;   Uablllty   of  one  to  the  other. 

§  848.  Neglect  to  pay  proportion   of  expense;   liability. 

§  840.  Duties  of  tenant  for  life.  The  owner  of  a  life 
estate  must  keep  the  buildings  and  fences  in  repair  from 
ordinary  waste,  and  must  pay  the  taxes  and  other  annual 
charges,  and  a  just  proportion  of  extraordinary  assess- 
ments benefiting  the  whole  inheritance.  En.  March  21, 
1872. 

Cal.  Rep.  -Cit  136,  518. 

Rights  of  tenants  for  life:  See  sec.  818,  ante. 
Decree  declaring  life  estate  terminated:  Code  Olv.  Proc, 
sec.  1723. 
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i  841.  Monuments  and  fences.  Ck>tennlnous  owners 
are  mutually  bound  equally  to  maintain: 

1.  The  boundaries  and  monuments  between  them; 

2.  The  fences  between  them,  unless  one  of  them  chooses 
to  let  his  land  He  without  fencing;  in  which  case,  if  he 
afterwards  incloses  it,  he  must  refund  to  the  other  a  tust 
proportion  of  the  value  at  that  time,  of  any  division  fence 
made  by  the  latter.    £:n.  March  21,  1872. 

Cal.  Rep.  Clt.    51.  297;    67,  593;   103,  45;  103,  117.    Subd. 
2—119,  527. 

§  842.  Owners  of  ditch,  flume,  etc.;  liability  of  one  to 
the  other.  When  two  or  more  persons  are  associated  by 
agreement  in  the  use  of  a  ditch,  flume,  pipe-line  or  other 
conduit  for  the  conveyance  of  water,  or  who  are  using 
such  ditch,  flume,  pipe-line  or  other  conduit,  or  any  part 
thereof,  for  the  irrigation  of  land  or  for  any  other  lawful 
purpose,  to  the  construction  of  which  they  or  their  grant- 
ors have  contributed,  he  is  liable  to  the  others  for  the  rea- 
sonable expenses  of  maintaining  and  repairing  the  same, 
and  of  distributing  such  water  in  proportion  to  the  share 
to  which  he  is  entitled  in  the  use  of  the  water.  En.  Stats. 
1905,  600. 

The  statute  of  1889,  page  202,  relating  to  the  protection  of  owners  of 
dltchea  and  flumes,  is  codified  In  the  above  sections.  Section  S  of  the 
statute  Is  not  codified  for  the  reason  that  any  matter  in  It  which 
should  be  retained  Is  fully  covered  by  the  ereneral  rules  of  law.— 
Code   Commissioner's   Note. 

§  843.  Neglect  to  pay  proportion  of  expense,  liability. 
If  any  one  of  them  neglects,  after  demand  in  writing,  to 
pay  his  proportion  of  such  expenses,  he  is  lialble  therefor 
in  an  action  for  contribution,  and  in  any  judgment  ob- 
tained against  him  interest  from  the  time  of  such  demand 
must  be  included.  The  action  authorized  by  this  section 
must  be  brought  by  any  or  all  of  the  parties  who  have 
contributed  more  than  his  or  their  Just  proportion  of  such 
expenses,  and  may  be  joint  or  several,  and  therein  plam- 
tift  may  recover  as  costs,  reasonaible  counsel  fees,  to  be 
fixed  by  the  court.    En.  Stats.  1905,  600. 

See  note  to  §  842,  ante. 

TITLE  IV. 

USES  AND  TRUSTS. 
I  847.    What  uses  and  trusts  may  exist. 

i  84S.    Right  to  Qossesslon  of  land  creates  leffal  ownerdiip.    (R^ieaJed.) 
I  S49.    Certain  trusts  unaffected.    (Repealed.) 

}  8B0.    Trustees   of   estate  for   use    of   another   take   no   interest.    (Re- 
pealed.) 
§  8S1.    Preceding   sections    qoallfled.    (Repealed.) 
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(  8S2.  Trust   must  be  In  wiitios. 

I  853.  Transfer  to  one  for  money  paid  by  another. 

I  8S4.  Rights   of   creditors.    (Repealed.) 

5  S56.  Section  853  qualified.    (Repealed.) 

§  856.  Purchasers  protected. 

9  857.  For  'what  purposes  express  trusts  may  be  created. 

I  SS.  Vesting  of  mortgage  powers. 

I  859.  Profits  of  land  liable  to  creditors  in  certain  cases. 

§  S60.  Exercise   of  vested   powers. 

I  861.  Creation  of  certain  powers  not  prohibited.    (Repealed.) 

i  8^.  And  land,  etc.,  to  descend  to  persons  entitled.    (Repealed.) 

i  863.  Trustees  of  express  trusts  to  have  whole  estate. 

i  884.  Author  of  trust  may  devise,  etc. 

I  8<(5.  Title  of  grantee  or  devisee  of  trust  property. 

i  866.  Interests  remaining  In  grantor  of  express  trust. 

f  867.  Restraining  disposition  of  trusts. 

i  868.  Same.    (Repealed.) 

I  869. .  Effect  of  omitting  trust  in  conveyance. 

§  870.  Certain  sales,  etc. ,  by  trustees,   void. 

f  871.  When  estate  of  trustee  to  cease. 

m 

S  847.  What  uses  and  trusts  may  exist.  Uses  and 
trusts  In  relation  to  real  property  are  those  only  wliich 
are  specified  in  this  title.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    58.  478;    58,  481;    80,  242;  107,  695;    116. 
409;    124,421;    132,527;    132,651;  132,557;    140,51. 

Rules  as  to  suspending  power  of  alienation:  Sees.  715, 
716.  771.  ante. 
Trusts  for  accumulation  of  income:  Sees.  722-726,  ante. 
Trusts  in  general:  Sees.  2215-2224,  post. 
Trusts  for  third  persons:  Sees.  2250-2289,  post. 

S  848.     Right  to  possession  of  iand  creates  iegal  owner- 
ship.    (Repealed.)     Ehi.  March  21,  1872.    Rep.  1873-4,  221. 
Cal.  Rep.  Cit    132,  535. 

§  849.    Certain      trusts      unaffected.      (Repealed.)      Bn. 
March  21,  1872.    Rep.  1873-4,  221. 
Cal.  Rep.  Cit.    132,  535. 

S  850.  Trustees  of  estate  for  use  of  another  take  no  in- 
terest. (Repealed.)  En.  March  21,  1872.  Rep.  1873-4, 
221. 

Cal.  Rep.  Cit.    132,  535. 

S  851.  Preceding  sections  qualified.  (Repealed.)  En. 
March  21,  1872.    Rep.  1873-4,  221. 

CaL  Rep.  Cit.    132,  535. 

S  852.  Trust  must  be  in  writing.  No  trust  in  relation 
to  real  property  is  valid  unless  created  or  declared: 

1.  By  a  written  instrument,  subscriibed  by  the  trustee, 
or  by  Ms  agent  thereto  authorized  by  writing; 
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2.  By  the  instrument  under  whicb  the  trustee  claims  the 
estate  affected;  or, 

3.  By  operation  of  law.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  58,  483;  70,  452;  76,  526;  76,  471;  85, 
446;  90,  607-  94,  72;  97,  261;  99,  314;  108,  656; 
110,  5;  112,  284;  118,  107;  124,  421;  126,  192;  132, 
27;  135,  279;  136,  96;  147,  389.  Sujbd.  1—122,  427; 
136,  155.     Subd.  3—136,  634. 

§  853.    Transfer    to    one   for    money    paid    by    another. 

When  a  transfer  of  real  property  is  made  to  one  person, 

and  the  consideration  therefor  is  paid  by  or  for  another,  a 

trust  is  presumed  to  result  in  favor  of  the  person  by  or  for 

whom  such  payment  is  made.    Ehi.  March  21,  1872.    Am'd. 

1873-4,  221. 

Cal.  Rep.  Cit.    67,  256-    67,  327;    68,  120;    74,  91;    75, 

170;    77,  338;    80,  518;    85,  446;    92,  13;    122,  116; 

127,  247;    1^2,  28;    136,  95;    136,  96-    136,  463;    138, 

569;  142,  69;  144,  334;  144,  533;  146,'  137. 

§  854.  Rights  of  creditors.  (Repealed.)  En.  March  21, 
1872.    Rep.  1873-4,  221. 

S  855.  Section  853  qualified.  (Repealed.)  En.  March 
21,  1872.    Rep.  18734,  221. 

§  856.  Purchasers  protected.  No  implied  or  resulting 
trust  can  prejudice  the  rights  of  a  purchaser  or  encum- 
brancer of  real  property  for  value  and  without  notice  of 
the  trust.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    74,  91;  96,  307;  115,  335;  128,  365. 

Bona  fide  purchasers,  rights  of:  See  sec.  2243,  post 

Bona  fide  purchasers  generally:  See  post,  sec.  1214. 

5  857.  For  what  purposes  express  trusts  may  be  cre- 
ated. £ixpress  trusts  may  be  created  for  any  of  the  fol- 
lowing purposes: 

1.  To  sell  real  property,  and  apply  or  dispose  of  the  pro- 
ceeds in  accordance  with  the  instrument  creating  the 
trust. 

2.  To  mortgage  or  lease  real  property  for  the  benefit 
of  annuitants  or  other  legatees,  or  for  the  purpose  of  sat- 
isfying any  charge  thereon. 

3.  To  receive  the  rents  and  profits  of  real  property,  and 
pay  them  to  or  apply  them  to  the  use  of  any  person, 
whether  ascertained  at  the  time  of  the  creation  of  the 
trust  or  not,  for  himself  or  for  his  family,  during  the  life 
of  such  person,  or  tor  any  shorter  term,  subject  to  the 
rules  of  Utle  II  of  this  part;  or. 
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4.  To  receiye  tlie  rents  and  profits  of  real  property,  and 
to  accumulate  the  same  for  the  purposes  and  within  the 
limits  prescribed  by  the  same  title.  En.  March  21,  1872. 
Am'd.  1873-4.  221. 

Cal.  Rep.  Cit.    68,  478;    68,  481;    68,  483;    76,  144;    79. 

67;    80,242;    107,696-    108,648;    108.666;    121,386; 

123.  144;     124,  420;    124,  421;    124,  497;    130,  136; 

132,  527;     132,  528;     132,  559;     132,  664-    132,  667; 

132,  624;     132,  625;    132,  626;     135,  279;'    136,  103; 

136,  155;   140,  62;   146,  747;  147,  102;  147,  103;  147, 

389.     Subd.  1—85,  506;    108,  646;    116,  409;    121,  382. 

Subd.  2—108,  644;  109,  330;  132,  623.     Subd.  3—108, 

644;  136,  102.     Subd.  4—133,  423. 
Surplus  of  rents  and  profits:  See  sec.  859,  poErt. 
Estate  of  trustee:  See  infra,  sec.  863. 

S  868.  Vesting  of  mortgage  powers.  Where  a  power  to 
sell  real  property  is  given  to  a  mortgagee,  or  other  encum- 
brancer in  an  instrument  intended  to  secure  the  payment 
of  money,  the  power  is  to  be  deemed  a  part  of  the  secur- 
ity, and  Tests  in  any  person  who,  by  assignment,  becomes 
entitled  to  the  money  so  secured  to  be  paid,  and  may  be 
executed  by  him  whenever  the  assignment  is  duly  ac- 
knowledged and  recorded.  En.  March  21,  1872.  Rep. 
1873-4,  222.    En.  1873-4,  222. 

Cal.  Rep.  Cit.    121,  384;    132,  657. 

S  859.  Profits  of  land  liable  to  creditors  In  certain 
cases.  Where  a  trust  is  created  to  receive  the  rents  and 
profits  of  real  property,  and  no  valid  direction  for  accumu- 
lation is  given,  the  surplus  of  such  rents  and  profits,  be- 
yond the  sum  that  may  be  necessary  for  the  education  and 
support  of  the  person  for  whose  benefit  the  trust  is  cre- 
ated, is  liable  to  the  claims  of  the  creditors  of  such  per- 
son, in  the  same  manner  as  personal  property  which  can- 
not be  reached  by  execution.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    139.  641. 

S  860.  Exercise  of  vested  powers.  Where  a  power  is 
vested  in  several  persons,  all  must  unite  in  its  execution; 
but  in  case  any  one  or  more  of  them  is  dead,  the  power 
may  be  executed  by  the  survivor  or  survivors,  unless  other- 
\Ase  prescribed  by  the  terms  of  the  power.  En.  March 
21.  1872.    Rep.  1873-4,  222.    En.  1873-4,  222. 

Cal.  Rep.  Cit.    132,  537;  132,  552;  132,  557;  182,  658. 
Death  of  cotrustee,  the  trust  survives  to  the  others: 
Sec.  2288,  post 
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§  861.  Creation  of  certain  powers  not  prohibited.  (Re- 
pealed.)    En.  March  21,  1872.    Rep.  18734,  222,  223. 

Gal.  Rep.  Cit.    132,  552. 

S  862.  And  land,  etc.,  to  descend  to  persons  entitled. 
(Repealed.)     Eb.  March  21,  1872.    Rep.  1873-4,  228. 

Gal.  Rep.  Cit.     132,  662. 

§  863.  Trustees  of  express  trusts  to  have  whole  estate. 
Except  as  hereinafter  otherwise  provided,  every  express 
trust  In  real  property,  valid  as  such  in  its  creation  vests 
the  whole  estate  in  the  trustees,  suhject  only  to  the  execn- 
tlon  of  the  trust.  The  beneficiaries  take  no  estate  or  inter- 
est in  the  property,  but  may  enforce  the  performance  of 
the  trust.    En.  March  21,  1872. 

Gal.  Rep.  Git.  70,  331;  79,  68;  85,  506;  87,  466;  107.  696; 
108,  648;  111,  630;  111,  638;  124,  537;  128,  9;'  132, 
536;  132,  539;  132,  576;  132,  677;  133,  422;  148,  271. 

Dnforcing  performance  of  the  trust:  See  post,  "Obliga- 
tion of  Trustees,"  sees.  2228-2239,  and  sees.  2268-2263. 

§  864.  Author  of  trust  may  devise,  etc.  Notwithstand- 
ing anything  contained  in  the  last  section,  the  author  of 
a  trust  may,  in  its  creation,  prescribe  to  whom  the  real 
property  to  which  the  trust  relates  shall  belong,  in  the 
event  of  the  failure  or  termination  of  the  trust,  and  may 
transfer  or  devise  such  property,  subject  to  the  execution 
of  the  trust.    En.  March  21,  1872. 

Gal.  Rep.  Git.  70,  240;  70,  331;  70,  332;  87,  466;  111, 
638;  121,  383;  132,  547;  132,  653;  132,  563;  132,  576; 
136,  105;  146,  749. 

S  865.  Title  of  grantee  or  devisee  of  trust  property. 
The  grantee  or  devisee  of  real  property  subject  to  a  trust 
acquires  a  legal  estate  in  the  property,  as  against  all  per- 
sons except  the  trustees  and  those  lawfully  claiming  un- 
der them.    En.  March  21,  1872. 

Gal.  Rep.  Olt.    70,  240;  121.  383;  146,  749. 

S  866.    Interests  remaining  In  grantor  of  express  trust 

Where  an  express  trust  is  created  in  relation  to  real  prop- 
erty, every  estate  not  embraced  in  the  trust,  and  not  other- 
wise disposed  of,  is  left  in  the  author  of  the  trust  or  his 
successors.    En.    March    21,    1872. 

Gal.  Rep.  Cit.  70,  331;  109,  331;  124,  420;  132,  676;  186. 
105;  142,  16;  146,  749. 
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}  867.  Restraining  disposition  of  trusts.  The  benefi- 
ciary of  a  trust  for  the  receipt  of  the  rents  and  profits  of 
real  property,  or  for  the  payment  of  an  annuity  out  of  such 
rents  and  profits,  may  be  restrained  from  disposing  of  his 
Interest  in  such  trust,  during  his  life  or  for  a  term  of  years, 
by  the  instrument  creating  the  trust.  En.  March  21,  1872. 
Am'd.  1873-4,  223. 

Cal.  Rep.  Cit.    Ill,  637;  123,  422;  142, 17. 
Accumulations:  See  ante,  sees.  722  et  seq.;  sec.  859. 

S  868.  Same.  (Repealed.)  Bn.  March  21,  1872.  Rep. 
1873-4,  223. 

S  869.  Effect  of  omitting  trust  in  conveyance.  Where 
an  express  trust  is  created  in  relation  to  real  .property, 
but  is  not  contained  or  declared  in  the  grant  to  the  trustee, 
or  in  an  instrument  signed  by  him,  and  recorded  in  the 
same  office  with  the  grant  to  the  trustee,  such  grant  must 
t)e  deemed  absolute  in  favor  of  purchasers  from  such  trus- 
tee without  notice,  and  for  a  valuable  consideration.  E^. 
March  21,  1872.    Am'd.  1878-4,  223. 

Cal.  Rep.  Cit.    126,  12. 

Purchaser,  when  charged  with  implied  or  resulting  trust: 
See  sec.  856,  ante. 

§  870.  Certain  sales,  etc.,  by  trustees,  void.  Where  a 
trust  in  relation  to  real  property  is  expressed  in  the  in- 
strument creating  the  estate,  every  transfer  or  other  act 
of  the  trustees,  in  contravention  of  the  trust,  is  absolutely 
void.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    70,  331;  106,  534;  108,  649;  134,  645;  134, 
657;    139,  594;    145,  164. 

S  871.  Where  estate  of  trustee  to  cease.  When  the 
purpose  for  which  an  express  trust  was  created  ceases, 
the  estate  of  the  trustee  also  ceases.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    58,  72;  70,  331;  119,  409;   121,  384;   124, 
420;  132,  575;  183,  52;  136,  105;  145,  163. 


TITLE  V. 

POWERS. 

Title  V,  of  part  II,  of  division  II,  on  Powers,  of  the  Civil 
Code,  embracing  sections  of  said  code  from  section  878  to 
945,  Inclusive,  is  repealed.  En.  March  21,  1872.  Rep. 
1873-4,  228. 
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S  878. 

Gal.  Rep.  Clt    182,  567. 

§  880. 

Cal.  Rep.  Git.    108,  186. 

§  894. 

Cal.  Rep.  Cit.  121,  884. 

§  895. 

Cal.  Rep.  Cit    121,  384;  182,  667. 

S  900. 

Cal.  Rep.  Cit    182,  667. 

S  942. 

Cal.  Rep.  Cit    127»  681. 


in. 


PERSONAL  OR  MOVABLE  PROPERTY. 

Title  I.    Personal  Property  In  General,  8§  946,  947. 

II.    Particular  Kinds  of  Personal  Property,  §S  953,  954. 

TITLE  I. 

PERSONAL.  PROPERTY  IN  GENERAL. 

§  M6.    By  what  law  ffovamed. 

§  947.    FDtnre    IntereaU    In    perishable   property,    how    protected.    (Re- 
pealed.) 

8  946.  By  what  law  governed.  If  there  is  no  law  to  the 
contrary  in  the  place  where  personal  property  is  situated, 
it  is  deemed  to  follow  the  person  of  its  owner,  and  is 
governed  by  the  law  of  his  domicile.  En.  March  21,  1872. 
Rep.  1873-4,  223.    En.  1875-6,  78. 

Gal.  Rep.  Git.    105,  199;    105,  201. 
[S  946  having  been  repealed  by  clerical  error  in  1874, 
was  re-enacted  at  session  of  1875-6.] 

8  947.  Future  Interests  In  perishable  property,  how  pro* 
tacted.  (Repealed.)  En.  March  21,  1872.  Rep.  1873-4, 
223. 

TITLE  II. 

PARTICULAR  KINDS  OF  PERSONAL  PROPERTY. 

Ghapter  I.  Thin^  in  Action,  8§  953,  954. 

n.  Shipping,  88  960-973. 

III.  Products  of  the  Mind,  88  980-985. 

IV.  Other  Kinds  of  Personal  Property,  88  991-994. 


GHAPTER  I. 

THINGS   IN   ACTION. 


I 


963.    Things  In  action  defined. 
954.    Transfer  and  survivorship. 


8  953.  Things'  In  aetlon  defined.  A  thing  in  action  is  a 
right  to  recover  money  or  other  personal  property  by  a 
Judicial  proceeding.  En.  March  21,  1872.  Am'd.  1873-4, 
223. 

Gal.  Rep.  Git    123,  161;  143,  534;  144,  633. 

0m 
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§  954.  Transfer  and  aurvlvorship.  A  thing  In  action; 
arising  out  of  the  violation  of  a  right  of  property,  or  out  of 
an  obligation,  may  be  transferred  by  the  owner.  Upon  the 
death  of  the  owner  it.  passes  to  his  personal  representa- 
tives, except  where,  in  the  cases  provided  in  the  Code  of 
Civil  Procedure,  it  passes  to  his  devisees  or  successor  in 
office.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    144,  260;  144,  633. 
Transfer  of  obligations;  Sec  14S8,  post 
Suing  on  choses  in  action:   S^  Code  Civ.  Proc,  sees. 
367-369,  1682,  1583. 

CHAPTER  11. 

SHIPPING. 

Article  I.    Qeneral  Provisions,    (§  960-968. 

II.    Rules  of  Navigation,    {§  97(^978. 

ARTICLE  I. 

aENBSElAL   PROVISIONS. 

8  960.  Definition  of  a  ship. 

f  961.  Appurtenances  and   equipments. 

S  962.  Foreign  and  domestic  navigation. 

S  96S.  Fm-elgn  and  domestic  ships  distinguished. 

§  964.  Several  owners. 

I  966.  Owner  for  voyage. 

i  966.  Registry,   etc. 

I  960.  Definition  of  a  ship.  The  term  "ship,  or  ship- 
ping," when  used  in  this  code,  includes  steamboats,  sail- 
ing vessels,  canal  boats,  barges,  and  every*  structure 
adapted  to  be  navigated  from  place  to  place  for  the  trans- 
portation of  merchandise  or  persons.  Bn.  March  21,  1872. 
Am'd.  1873-4,  224. 

§  961.  Appurtenances  and  equipments.  All  things,  be- 
longing to  the  owners,  which  are  on  board  a  ship,  and  are 
connected  with  its  proper  use,  for  the  objects  or  the  voy- 
age and  adventure  in  which  the  ship  is  engaged,  are 
deemed  its  appurtenances.    En.  March  21,  1872. 

9  962.  Foreign  and  domestic  navigation.  Ships  are  en> 
gaged  either  in  foreign  or  domestic  navigation,  or  in  the 
fisheries.  Ships  are  engaged  in  foreign  navigation  when 
passing  to  or  from  a  foreign  country;  and  in  domestic 
navigation,  when  passing  from  place  to  place  within  tiie 
United  States.    En.  March  21,  1872. 

S  963.    Foreign    and    domestic    ships    distinguished.    A 

ship  in  a  port  of  the  state  to  which  it  belongs  is  called  a 
domestic  ship;  in  another  port  it  is  called  a  foreif^n  ship 
^n.  March  21,  1872. 
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S  964.  Several  ownere.  If  a  ship  belong  to  seyeral  per- 
sons, not  partners,  and  they  differ  as  to  its  use  or  repair. 
the  controversy  may  be  determined  by  any  court  of  compe- 
tent jurisdiction.    En.  MaT<;h  21,  1872. 

§  965.  Owner  for  voyage.  If  the  owner  of  a  ship  com- 
mits its  possession,  and  navigation  to  another,  that  other, 
and  not  the  owner,  is  responsible  for  its  repairs  and  sup- 
plies.   En.  March  21,  1872. 

Charter-party  defined:  See  post,  sec.  1959. 

I  966.  Registry,  etc.  The  registry,  enrollment,  and  li- 
cense of  ships  are  regulated  by  acts  of  congress.  En. 
March  21,  1872. 

ARTICLE  II. 

RUL.KS   OF  NAVIGATION. 

f  970.    Rules  of  navigation. 

1.  Rales  as  to  ships  meeting  each  other. 

2.  The   rule   for  sailing  vessela 

3.  Rules   for  tteamera  in  narrow  channels. 

4.  Same. 

5.  Rales  for  steam  vessels  on  different  courses. 

6.  Meeting  of  steamers. 

S  971.    Collision  from  breach  of  rules. 

\  972.    Breaches  of  such  rules  to  Imply  willful  default. 

{  973.    Loss,   how  apportioned. 

S  970.  Rules  of  navigation.  In  the  case  of  ships  meet- 
ing, the  following  rules  must  be  observed,  in  addition  to 
those  prescribed  by  that  part  of  the  Political  Code  which 
relates  to  navigation: 

1.  Rules  as  to  ships  meeting  each  other.  Whenever  any 
ship,  whether  a  steamer  or  sailing  ship,  proceeding  in  one 
direction,  meets  another  ship,  whether  a  steamer  or  sailing 
ship,  proceeding  in  another  direction,  so  that  if  both  ships 
were  to  continue  their  respective  courses  they  w^ould  pasa 
so  near  as  to  involve  the  risk  of  a  collision,  the  helms  of 
both  ships  must  be  put  to  port  so  as  to  pass  on  the  port 
side  of  each  other;  and  this  rule  applies  to  all  steamers  and 
all  sailing  ships,  whether  on  the  port  or  starboard  tack, 
and  whether  close-hauled  or  not,  except  where  the  circum- 
stances of  the  case  are  such  as  to  render  a  departure  from 
the  rule  necessary  In  order  to  avoid  immediate  danger  and 
subject  also  to  a  due  regard  to  the  dangers  of  navigation, 
and,  as  regards  sailing  ships  on  the  starboard  tack  close- 
hauled,  to  the  keeping  such  ships  under  command; 

2.  Rules  as  to  sailing  vessels.  In  the  case  of  sailing 
vessels,  those  having  the  wind  fair  must  give  way  to  those 
on  a  wind.  When  both  are  going  by  the  wind,  the  vessel 
on  the  starboard  tack  must  keep  her  wind  and  the  one  on 
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the  larboard  tack  bear  up  strongly,  passing  each  other  on 
the  larboard  hand.  When  both  vessels  have  the  wind 
large  or  abeam,  and  meet,  they  must  pass  each  other  in 
the  same  way  on  the  larboard  hand,  to  effect  which  two 
last-mentioned  objects  the  helm  must  be  put  to  port. 
Steam  vessels  must  be  regarded  as  vessels  navigating  with 
a  fair  wind,  and  should  give  way  to  sailing  vessels  on  a 
wind  of  either  tack; 

3.  Rules  for  steamers  In  narrow  channels.  A  steamer 
navigating  a  narrow  channel  must,  whenever  it  is  safe  and 
practicable  keep  to  that  side  of  the  fairway  or  midchannel 
which  lies  on  the  starboard  side  of  the  steamer; 

4.  8ame.  A  steamer  when  passing  another  steamer  in 
such  channel,  must  always  leave  the  other  upon  the  lar- 
board side; 

5.  Rules  for  steam  vessels  on  different  courses.  When 
steamers  must  inevitably  or  necessarily  cross  so  near  that 
by  continuing  their  respective  courses,  there  would  be  a 
risk  of  collision,  each  vessel  must  put  her  helm  to  port, 
so  as  always  to  pass  on  the  larboard  side  of  each  other; 

6.  Meeting  of  steamers.  The  rules  of  this  section  do  not 
apply  to  any  case  for  which  a  different  rule  is  provided  by 
the  regulations  for  the  government  of  pilots  of  steamers 
approaching  each  other  within  the  sound  of  the  steam- 
whistle,  or  by  the  regulations  concerning  lights  upon 
steamers,  prescribed  by  or  under  authority  of  the  laws 
of  the  United  States.  En.  March  21,  1872.  Am'd.  1905, 
600. 

The  amendment  consisU  in  the  BUbstltutlon  of  tta«  words  *'b7  or  nnder 
authority  of  the  laws  of  the  United  States"  after  "■teamers,"  la 
place  of  the  words  "under  authority  of  the  acts  of  congreM,  ap- 
proved Augrust  thirteenth,  eighteen  hundred  and  fifty-two  and  April 
twenty-ninth,  eighteen  hundred  and  sixty-four."— Coda  CommlBSloa- 
er's  Note. 

For  rules  of  navigation,  etc.:  See  Pol.  Code,  sees.  2860- 
2379. 

§  971.  Collision  from  breach  of  rules.  If  it  appears 
that  a  collision  was  occasioned  by  failure  to  observe  any 
rule  of  the  foregoing  section,  the  owner  of  the  ship  by 
which  such  rule  is  infringed  cannot  recover  compensation 
for  damages  sustained  by  the  ship  in  such  collision,  un- 
less it  appears  that  the  circumstances  of  the  case  made 
a  departure  from  the  rule  necessary.    En.  March  21,  1872. 

9  972.  Breaches  of  such  rules  to  imply  willful  default. 
Damage  to  person  or  property  arising  from  the  failure  of 
a  ship  to  observe  any  rule  of  section  970,  must  be  deemed 
to  have  been  occasioned  by  the  willful  default  of  the  per- 
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son  in  charge  of  the  deck  of  such  ship  at  the  time,  unless 
it  appears  that  the  circumstances  of  the  case  made  a  de- 
parture from  the  rule  necessary.    En.  March  21,  1872. 

f  973.  LoM,  how  apportioned.  Losses  caused  hy  oolli- 
slon  are  to  be  borne  as  follows: 

1«  If  either  party  was  exclusively  in  fault  he  must  bear 
his  own  loss,  and  compensate  the  other  for  any  loss  he  has 
sustained; 

2.  If  neither  was  in  fault,  the  loss  must  be  borne  by  him 
on  whom  it  falls; 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally  divided, 
unless  it  appears  that  there  was  a  great  disparity  in  fault, 
in  which  case  the  loss  must  be  equitably  apportioned; 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the 
losB  must  be  equally  divided.    En.  March  21,  1872. 
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CHAPTER  III. 

PRODUCTS    OP   THU    MIND. 

MO.  How  'far  the  subject  of  ownership. 

SSL  Joint  authorship. 

962.  Transfer. 

968.  Effect  of  publlcatton. 

964.  Subsequent  Inventor,   author,   etc. 

966.  Private   writings. 


f  960.  How  far  the  subject  of  ownership.  The  author 
of  any  product  of  the  mind,  whether  it  is  an  inyention,  or 
a  composition  in  letters  or  art,  or  a  design,  with  or  with- 
out delineation,  or  other  graphical  representation,  has  an 
ezclufdve  ownership  therein,  and  in  the  representation  or 
expression  thereof^  which  continues  so  long  as  the  pro- 
duct and  the  representations  or  expressions  thereof  made 
by  him  remain  in  his  possession.    En.  March  21,  1872. 

Trademarlos:  See  Pol.  Code,  sees.  3196  et  seq.,  and  sec. 
991  of  this  code. 

t  981.  Joint  authorship.  Unless  otherwise  agreed,  a 
product  of  the  mind  in  the  production  of  which  several 
persons  are  jointly  concerned  is  owned  by  them  as  follows: 

1.  If  the  product  is  single,  in  equal  proportions; 

2.  If  it  is  not  single,  in  proportion  to  the  contribution  of 
eaeh.    En.  March  21.  1872. 

I  982.  Transfer.  The  owner  of  any  product  of  the 
mind,  or  of  any  representation  or  expression  thereof,  may 
transfer  his  property  in  the  same.    En.  March  21,  1872. 

§  983.  Effect  of  publication.  If  the  owner  of  a  product 
of  the  mind  intentionally  makes  it  public,  a  copy  or  repro- 
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duction  may  be  made  public  by  any  person,  without  re- 
sponsibility to  the  owner,  so  far  as  the  law  of  this  state 
is  concerned.    En.  March  21,  1872. 

§  984.  Subsequent  inventor,  author,  etc.  If  the  owner 
of  a  product  of  the  mind  does  not  make  it  public,  any 
other  person  subsequently  and  originally  producing  the 
same  thing  has  the  same  right  therein  as  the  prior  author, 
which  is  exclusive  to  the  same  extent  against  all  persons 
except  the  prior  author,  or  those  claiming  under  him.  Bn. 
March  21,  1872. 

fi  985.  Private  writings.  Letters  and  other  private 
communications  in  writing  belong  to  the  person  to  whom 
they  are  addressed  and  delivered;  but  they  cannot  be  pub- 
lished against  the  will  of  the  writer,  except  by  authority 
of  law.    Bn.  March  21,  1872. 

CHAPTER  IV. 

OTHER    KINDS    OF    PERSONAL.    PROPERTY. 

S  991.  Trademarks. 

I  992.  Goodwill  Of  business. 

I  993.  Goodwill  and  name,   transfer   of. 

S  994.  Title   deeds. 

§  991.  Trademarks.  One  who  produces  or  deals  in  a 
particular  thing,  or  conducts  a  particular  business,  may  ap- 
propriate to  his  exclusive  use,  as  a  trademark,  any  form, 
symbol,  or  name,  which  has  not  been  so  appropriated  by 
another,  to  designate  the  origin  or  ownership  thereof;  but 
he  cannot  exclusively  appropriate  any  designation,  or  part 
of  a  designation,  which  relates  only  to  the  name,  quality, 
or  the  description  of  the  thing  or  business,  or  the  place 
where  the  thing  is  produced,  or  the  business  is  carried  on. 
En.  March  21,  1872.    Am'd.  1873-4,  224. 

Cal.  Rep.  Cit    63,  446;  100,  677;  103,  73;  136,  852. 

As  to  trademarks:  See  Pol.  Code,  sees.  3196-3198;  Pen. 
Code,  sees.  350-354. 

Act  to  protect  trademarks:  See  post.  Appendix,  title 
Trademarks. 

§  992.  Goodwill  of  business.  The  goodwill  of  a  busi- 
ness is  the  expectation  of  continued  public  patronage,  but 
it  does  not  include  a  right  to  use  the  name  of  any  person 
from  whom  it  was  acquired.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    71,  148;    114.  664;   124,  431;   146,  388. 
Goodwill:  See  post,  sec.  1674. 

fi  993.  Goodwill  and  name,  transfer  of.  The  goodwill 
of  a  business  is  property,  transferable  like  any  other,  and 
the  person  transferring  it  may  transfer  with  it  the  right 
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of  nslng  the  name  under  which  the  business  is  conducted. 
En.  March  21,  1872.    Am'd.  1905,  602. 

The  change  consists  in  the  adtlition  of  the  words  "and  the  person 
transferring  it  may  transfer  with  it  the  right  of  using  the  nam*i 
under  which  the  business  is  conducted."  The  purpose  of  the  amende 
ment  is  to  authorise  the  transfer  of  the  right  of  using  the  name  with 
the  transfer  of  the  good  will  of  the  business.— Code  CommlMioner's 
Note. 

Cal.  Rep.  Cit.    71,  148;   114,  664;   124,  431. 

S  994.  Title  deeds.  Instruments  essential  to  the  title 
of  real  property,  and  which  are  not  kept  in  a  public  office 
as  a  record,  pursuant  to  law,  belong  to  the  person  in  whom, 
for  Uie  time  being,  such  title  may  be  vested,  and  pass 
with  the  title.    En.  March  21,  1872. 

Gal.   Rep.  Cit.    55,  566. 


PART    IV, 


ACQUISITION  OF  PROPERTY. 

Title  I.    Modes    In    which    Property    may    be    Acquired* 
-    9§  1000-1001. 
11.    Occupancy,  §§  1006-1007. 

III.  Accession,    §9    1013-1033. 

IV.  Transfer,  §9  1039-1231. 

V.    Homesteads,   9§    1237-1269. 
VI.    Wills.   99   1270-1377. 
VII.    Succession,  99  1383-1408. 
VIII.    Water  Rights,  99  1410-1422. 
IX.    Hydraulic  Mining,  99  1424-1425. 

TITLE  I. 

MODES  IN  WHICH    PROPERTY    MAY  BE    ACQUIRED. 

8  1000.    Property,    how    acquired.  • 

S  1001.    Acquisition   of  property  by  exercise  of  eminent  domain. 

9  1000.    Property,   how  acquired.    Property  Is  acquired 
by: 

1.  Occupancy; 

2.  Accession; 

3.  Transfer; 

4.  Will;   or 

5.  Succession.    En.  March  21,  1872. 
Cal.  Rep.   Clt    112,  394. 

9  1001.  Acquisition  of  property  by  exercise  of  eminent 
domain.  Any  person  may,  without  further  legislative 
action,  acquire  private  property  for  any  use  specified  In 
section  1238  of  the  Code  of  Civil  Procedure,  either  by  con- 
sent of  the  owner  or  by  proceedings  had  under  the  provi- 
sions of  title  VII,  part  III,  of  the  Code  of  Civil  Procedure;  ^ 
and  any  person  seeking  to  acquire  property  for  any  of  the' 
uses  mentioned  In  such  title  Is  "an  agent  of  the  state,"  or 
a  "person  In  charge  of  such  use,"  within  the  meaning  of 
those  terms  as  used  In  such  title.    This  section  shall  be  in 
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force  from  and  after  the  fourth  day  of  April,  eighteen  hun- 
dred and  seventy-two.    En.  March  21,  1872. 

CaL  Rep.  Cit    62.  183;  69.  301;  79,  162;  79,  550;  91,  248; 
95,  111;  95,  112;  99,  213;  119,  165;  129,  11;  137,  632. 

Eminent  domain:  See  Ck>de  Civ.  Proc,  sees.  1237-1263. 

TITLE  IL 

OCCUPANCY. 

§  1006.    Simple   occupancy. 
9  1007.    Prescription. 

t  10Q6.  Simple  occupancy.  Occupancy  for  any  period 
confers  a  title  sufficient  against  all  except  the  state  and 
those  who  have  title  by  prescription,  accession,  transfer, 
will,  or  succession.    En.  March  21,  1872. 

Cal.  Rep.  Clt    70,  240;  83,  288;  91,  385;  133,  636. 

f  1007.    Prescription.    Occupancy   for    the    period    pre- 
scribed by  the  Code  of  Civil  Procedure  as  sufficient  to  bar 
an  action  for  the  recovery  of  the  property  confers  a  title 
thereto,    denominated    a    title  by  prescription,   which   is 
sufficient  against  all.    En.  March  21,  1872. 
Cal.  Rep.  Cit    56,  75;  71,  458;  83,  289;  97,  273;  98,  349; 
98,  350;  102,  684;  106,  695;  109,  18;  128,  187;  136,  293; 
139,  525;   140,  388;   141,  501;   144,  27;   144,  344;   144, 
594. 
Adverse  possession  passing  title:    See  Code  Civ.  Proc, 
sees.  821  et  seq. 

TITLE  III. 

ACCESSION. 

Chapter  I.    To  Real  Property,  §§  1013-1019. 

II.    To  Personal  Property,  §§  1025-1033. 

CHAPTER    I. 

ACCESSION    TO    REAL    PROPERTY. 

S  lOU.  Fixtures. 

1014.  Alluvion. 

1016.  Sudden  removal  of  bank. 

1016.  Islands,   in  navigable  streams. 

1017.  In  unnavlgable  streams. 

1018.  Islands  formed  by  division  of  stream. 

1019.  What  fixtures  tenunt  may  remove. 

t  1013.  Fixtures.  When  a  person  affixes  his  property 
to  the  land  of  another,  without  an  agreement  permitting 
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him  to  remove  it,  the  thing  affixed,  except  as  provided  in 
section  ten  hundred  and  nineteen,  belongs  to  (he  owner  of 
the  land,  unless  he  chooses  to  require  the  former  to  re- 
move it    En.  March  21,  1872.    Am'd.  1873-4,  224. 

Cal.  Rep.  Cit    86,  339;  118,  636. 
Fixtures:   See  ante,  sec.  660. 

§  1014.  Alluvion.  Where,  from  natural  causes,  land 
forms  by  imperceptible  degrees  upon  the  bank  of  a  river 
or  stream,  navigable  or  not  navigable,  either  by  accumu^ 
lation  of  material  or*  by  the  recession  of  the  stream,  such 
land  belongs  to  the  owner  of  the  bank,  subject  to  any  ex- 
isting right  of  way  over  the  bank.    En.  March  21,  1872. 

Cal.  Rep.  Cit    78,  636. 

9  1015.  8udden  removal  of  bank.  If  a  river  or  stream, 
navigable  or  not  navigable,  carries  away,  by  sudden  vio- 
lence, a  considerable  and  distinguishable  part  of  a  bank, 
and  bears  it  to  the  opposite  bank,  or  to  another  part  of 
the  same  bank,  the  owner  of  the  part  carried  away  may 
reclaim  it  within  a  year  after  the  owner  of  the  land  to 
which  it  has  been  united  takes  possession  thereof.  En. 
March  21,  1872. 

9  1016.  Islands,  in  navigable  streams.  Islands  and  ac- 
cumulations of  land,  formed  in  the  beds  of  streams  which 
are  navigable,  belong  to  the  state,  if  there  is  no  title  or 
prescription  to  the  contrary.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    99,  309;  125,  662;  135,  550. 

&  1017.  In  unnavlgable  streams.  An  island,  or  an  ac- 
cumulation of  land,  formed  in  a  stream  which  is  not 
navigable,  belongs  to  the  owner  of  the  shore  on  that  side 
where  the  island  or  accumulation  is  formed;  or,  if  not 
formed  on  one  side  only,  to  the  owners  of  the  shore  on  the 
two  sides,  divided  by  an  imaginary  line  drawn  through 
the  middle  of  the  river.    En.  March  21,  1872. 

9  1018.  Islands  formed  by  division  of  stream.  If  a 
stream,  navigable  or  not  navigable,  in  forming  itself  a 
new  arm,  divides  Itself  and  surrounds  land  belonging  to 
the  owner  of  the  shore,  and  thereby  forms  an  island,  the 
island  belongs  to  such  owner.    En.  March  21.  1872. 
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S  1019.  What  fixtures  tenant  may  remove.  A  tenant 
may  remove  from  the"  demised  premises  any  time  during 
the  continuance  of  his  term,  anything  affixed  thereto  for 
purposes  of  trade,  manufacture,  ornament,  or  domestic 
use,  if  the  removal  can  be  effected  without  injury  to  the 
premises,  unless  the  thing  has,  by  the  manner  in  which  it 
is  affixed,  become  an  integral  part  of  the  premises.  Bn. 
March  21,  1872.    Rep.  1873-4,  224.    En.  1873-4,  224. 

Cal.  Rep.  Git    86,  3S9;  99,  639;  105,  19;  118,  686;  118,  639. 


CHAPTE3R    n. 

ACCSSSION    TO   PERSONAIi   FROPBRTT. 

102s.  Acceaaion  by  uniting  several  things. 

1026.  Principal  part,   vhat. 

1027.  Same. 

1028.  Uniting  ntaterials  and   workmanahlp. 
I  1029.  Inseparable    materlala 

i  1030.  Materials  of  sevsral  owners. 

i  lOSL  wnifol  trespaatBrx. 

I  1032.  Owner  may  elect  between  the  thing  and  its  value. 

S  1033.  Wrongdoer  liable  In  damages. 

S  1025.  Accession  by  uniting  several  things.  When 
things  belonging  to  different  owners  have  been  united  so 
as  to  form  a  single  thing,  and  cannot  be  separated  without 
injury,  the  whole  belongs  to  the  owner  of  the  thing  which 
forms  the  principal  part;  who  must,  however,  reimburse 
the  yalue  of  the  residue  to  the  other  owner,  or  surrender 
the  whole  to  him.    En.  March  21,  1872. 

Cal.  Rep.  Cit    130,  320. 

§  1026.  Principal  part,  what,  That  part  is  to  be 
deemed  the  principal  to  which  the  other  has  been  united 
only  for  the  use,  ornament,  or  completion  of  the  former, 
unless  the  latter  is  the  more  valuable,  and  has  been  united 
without  the  knowledge  of  its  owner,  who  may,  In  the  lat- 
ter case,  require  it  to  be  separated  and  returned  to  him, 
although  some  injury  should  result  to  the  thing  to  which 
it  has  been  united.    En.  March  21,  1872. 

S  1027.  Same.  If  either  part  can  be  considered  the 
principal,  within  the  rule  prescribed  by  the  last  section, 
the  more  valuable,  or,  if  the  values  are  nearly  equal,  the 
more  considerable  in  bulk,  is  to  be  deemed  the  principal 
part    En.  March  21,  1872. 
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t  1026.  Uniting  materials  and  workmanship.  If  one 
makes  a  thing  from  materials  belonging  to  another,  the 
latter  may  claim  the  thing  on  reimbursing  the  value  of 
the  workmanship,  unless  the  yalue  of  the  workmanship 
exceeds  the  yalue  of  the  materials,  in  which  case  the 
thing  belongs  to  the  maker,  on  reimbursing  the  ralue  of 
the  materials.    En.  March  21,  1872. 

t  1029.  Inseparable  materials.  Where  one  has  made 
use  of  materials  which  in  part  belong  to  him  and  in  part 
to  another,  in  order  to  form  a  thing  of  a  new  description, 
without  having  destroyed  any  of  the  materials,  but  in  such 
a  way  that  they  cannot  be  separated  without  inconveni- 
ence, the  thing  formed  is  common  to  both  proprietors;  in 
proportion,  as  respects  the  one,  of  the  materials  belonging 
to  him,  and  as  respects  the  other,  of  the  materials  belong- 
ing to  him  and  the  price  of  his  workmanship.  En.  March 
21,  1872. 

9  1030.  Materials  of  several  owners.  When  a  thing 
has  been  formed  by  the  admixture  of  several  materials  of 
different  owners,  and  neither  can  be  considered  the  prin- 
cipal substance,  an  owner  without  whose  consent  the  ad- 
mixture was  made  may  require  a  separation,  if  the  ma- 
terials can  be  separated  without  inconvenience.  If  they 
cannot  be  thus  separated,  the  owners  acquire,  the  thing 
in  common,  in  proportion  to  the  quantity,  quality  and 
value  of  their  materials;  but  if  the  materials  of  one  were 
far  superior  to  those  of  the  others,  both  in  quantity  and 
value,  he  may  claim  the  thing  on  reimbursing  to  the 
others  the  value  of  their  materials.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    128,  641. 

I  1031.  Willful  trespassers.  The  foregoing  sections  of 
this  article  are  not  applicable  to  cases  in  which  one  will- 
fully uses  the  materials  of  another  without  his  consent; 
but,  in  such  cases,  the  product  belongs  to  the  owner  of  the 
material,  if  its  identity  can  be  traced.    En.  March  21,  1872. 

{  1032.  Owner  may  elect  between  the  thing  and  its 
value.  In  all  cases  where  one  whose  material  has  been 
used  without  his  knowledge,  in  order  to  form  a  product  of 
a  different  description,  can  claim  an  interest  in  such  pro- 
duct»  he  has  an  option  to  demand  either  restitution  of  his 
material  in  kind,  in  the  same  quantity,  weight,  measure, 
nd  quality,  or  the  value  thereof;  or  where  he  Is  entitled 
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to  the  product,  the  value  thereof  in  place  of  the  product. 
En.  March  21,  1872. 

9  1033.  Wrongdoer  liable  in  damages.  One  who 
wrongfully  employs  materials  belonging  to  another  is  lia- 
ble to  him  in  damages,  as  well  as  under  the  foregoing  pro- 
visions of  this  chapter.    En.  March  21,  1872. 

Cal.  Rep.  Git.    106,  205. 


TITLE  IV. 

TRANSFER. 

Chapter  I.    Transfer  in  General,  §§  1039-1085. 

II.    Transfer  of  Real  Property,  99  1091-1115. 
III.    Transfer  of  Personal  Property,  99  1135-1153, 
rv.    Recording  Transfers  of  Real  Property,  99  1168- 

1217. 
V.    Unlawful  Transfers,  99  1227-1231. 

CHAPTER  I. 

TRANSFERS   IN   GENERAL. 

Article  I.  Definition  of  Transfer,    {$   10S9-1040. 

n.  What^  may  be  Transferred.   $(  1044-1047. 

III.  Mode  of  Transfer,    SS  1062-1060. 

IV.  Interpretation   of   Grants.    {§   1066-107S. 
V.  Effect  of  Transfer.   }§  1088-1085. 

ARTICLE  I. 

DEFINITION  OF  TRANSFER. 

S  1039.    Transfer,   what. 
S  1040.    Voluntary  transfer. 

9  1039.  Transfer,  what.  Transfer  is  an  act  of  the 
parties  or  of  the  law  by  which  the  title  to  property  Is 
conveyed  from  one  living  person  to  another.  En.  March 
21,  1872. 

Cal.  Rep.  Cit    58»  15;  58,  484;  106,  205;  145,  484. 

9  1040.  Voluntary  transfer.  A  voluntary  transfer  is  an 
executed  contract,  subject  to  all  rules  of  law  concerning 
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contracts  In  general;   except  that  a  consideration  Is  not 
necessary  to  its  validity.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     75,  532;    79,  630;   95,  74;   108.  659;   122, 

428;   143.  533;   145,  434. 
Gifts:  See  sees.  1146  et  seq. 

ARTICLE  n. 

WHAT   MAT   BE   TRANSFERRED. 

8  1044.  What  may  be  traosferred. 

i  1046.  Possibility. 

I  1046.  Right  Of  re-entry  can  be  transferred. 

I  1047.  Owner  ousted   of   possession   may   transfer. 

S  1044.  What  may  be  transferred.  Property  of  any 
kind  may  he  transferred,  except  as  otherwise  provided  by 
this   article.    En.   March  21,  1872. 

Cal.  Rep.  Cit.    74,  623;  84,  283;  109,  37;  145,  434. 

§  1045.  Possibility.  A  mere  possibility,  not  coupled 
with  an  interest,  cannot  be  transferred.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.     74,  623;  104,  684;  138,  361;  141,  370. 

S  1046.  Right  of  re-entry  can  be  transferred.  A  right 
of  re-entry,  or  of  repossession  for  breach  of  condition  sub- 
sequent, can  be  transferred.    En.  March  21,  1872. 

Cal.  Rep.  Cit.      74,  628. 

§  1047.  Owner  ousted  of  possession  may  transfer.  Any 
person  claiming  title  to  real  property  in  Uie  adverse  pos- 
session of  another  may  transfer  it  with  the  same  effect 
as  if  in  actual  possession.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    65,  128;  74,  623. 

Mortgage  upon  property  held  adversely:  See  post,  sec. 
2921. 

ARTICLE  III. 

MODE    OF  TRANSFER. 
B  10B2.    When  oral. 
S  1053.    Grant,  what. 
I  1054.    Delivery   necessary. 
I  1055.    Date 

8  1056.    Delivery  to  grantee  Is  necessarily  absolute. 
I  1057.    Delivery   in   escrow, 

$  1058.    Surrendering  or  canceling  grant  loes  not  reconvey. 
I  1069.    Constructive  delivery. 

i  lOGO.    Gratuitous     grant?    take     effect     Immediately;     exception.    (!ke- 
pealed.) 
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§  1052.  When  oral.  A  transfer  may  be  made  without 
writing,  In  every  case  in  which  a  writing  is  not  expressly 
required  by  statute.    En.  March  21,  1872. 

Cal.  Rep.  Cit     70,  452;  121,  377;  128,  530;  128,  633;  144. 
691. 

What  contracts  must  be  in  writing:  See  post,  sec.  1624. 

Unlawful  transfers:  See  sees.  1227  et  seq. 

Fraudulent  instruments  and  transfers:  See  post,  sees. 
3439  et  seq. 

S  1053.  Grant,  what.  A  transfer  in  writing  Is  called  a 
grant,  or  conveyance,  or  bill  of  sale.  The  term  "grant," 
in  this  and  the  next  two  articles,  Includes  all  these  in- 
struments, unless  it  is  specially  applied  to  real  property. 
En.  March  21,  1872.     Am*d.  1873-4,  225. 

Cal.  Rep.  Cit.     55,  565;  58.  15;  67.  556;  93,  668;  101.  240; 

134,  605;    143.  536;    143,  649. 
Covenants  implied  from  a  "grant"  of  realty:   See  post, 
sec.  1113. 

S  1054.  Delivery  necessary.  A  grant  takes  effect,  so  as 
to  vest  the  interest  intended  to  be  transferred,  only  upon 
Its  delivery  by  the  grantor.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    51.  74;   67.  556;   127,  467;  143,  536. 

Constructive  delivery:  See  sec.  1059,  infra. 

Contract  in  writing  takes  effect  only  from  delivery:  See 
post,  sec.  1626. 

§  1055.  Date.  A  grant  duly  executed  is  presumed  to 
have  been  delivered  at  its  date.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    61.  148;  75,  243;  108, -268;  120.  315;  122, 
362;  135,  314;  135,  319. 

9  1056.  Delivery  to  grantee  is  necessarily  absolute.  A 
grant  cannot  be  delivered  to  the  grantee  conditionally. 
Delivery  to  him,  or  to  his  agent  as  such,  is  necessarily 
absolute,  and  the  instrument  takes  effect  thereupon,  dis- 
charged of  any  condition  on  which  the  delivery  was  made 
En.  March  21,  1872. 

Cal.  Rep.  Cit    56,  665;  137,  531. 

§  1057.  Delivery  in  escrow.  A  grant  may  be  deposited 
by  the  grantor  with  a  third  person,  to  be  delivered  on 
performance  of  a  condition,  and,  on  delivery  by  the  de- 
positary, it  will  take  effect.    While  in  the  possession  of  the 
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third  person,   and   subject  to  condition,  it  is  called  an 
escrow.    En.  March  21,  1872. 
Cal.  Rep.  Clt.    101,  240;  125,  149;  147,  705. 

§  1058.  Surrendering  or  canceling  grant  does  not  re- 
convey.  Redelivering  a  grant  of  real  property  to  the 
grantor,  or  canceling  it,  does  not  operate  to  retransfer  the 
UUe.    En.  March  21,  1872. 

Cal.  Rep.  Clt    147,  705. 

9  1059.  Constructive  delivery.  Though  a  grant  be  not 
actually  delivered  into  the  possession  of  the  grantee,  it  is 
yet  to  be  deemed  constructively  delivered  in  the  following 
cases: 

1.  Where  the  instrument  is,  by  the  agreement  of  the 
parties  at  the  time  of  execution,  understood  to  be  deliv- 
ered, and  under  such  circumstances  that  the  grantee  is 
entitled  to  immediate  delivery;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of 
the  grantee,  and  his  assent  is  shown,  or  may  be  presumed. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    55,  565;  67,  556;  67,  557;  128,  646. 

S  1060.  Gratuitous  grants  take  effect  immediately;  ex* 
ception.  (Repealed.)  En.  March  21,  1872.  Rep.  1873-4. 
225. 

ARTICLE  IV. 

INTERPRETATION    OP    GRANTa 

8  1066.  Qrants.   how  Interpreted. 

{  1067.  Limitations,    how  controlled. 

S  1068.  Recitals,   when  resorted  to. 

i  1069.  Interpretation  against  grantor. 

S  1070.  Irreconcilable  provisions. 

S  1071.  Meaning  of   "heirs"   and   "Issue/*   in  certain  remainders. 

S  1072.  Words  of  :nheritance  unnecessary. 

9  1066.  Grants,  how  Interpreted.  Grants  are  to  be  in- 
terpreted in  Jlke  manner  with  contracts  in  general*  except 
so  far  as  is  otherwise  proyided  in  this  article.  En.  March 
21,  1872. 

Cal.  Rep.  Clt.    103,  518;  104,  300. 

Interpretation  of  contracts:  See  post,  sees.  1636,  1641. 

9  1067.  Limitations,  how  controlled.  A  clear  and  dis- 
tinct limitation  In  a  grant  Is  not  controlled  by  other  words 
less  clear  and  distinct.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    86,  622.  ' 
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S  1068.  Recitals,  when  reeorted  to.  If  the  operative 
words  of  a  grant  are  doabtfal,  recourse  may  be  had  to  its 
recitals  to  assist  the  construction.    En.  March  21,  1872. 

f  1069.  Interpretation  against  grantor.  A  grant  is  to 
be  intwpreted  in  favor  of  the  grantee,  except  that  a  reser- 
vation in  any  grant,  and  every  grant  by  a  public  officer  or 
body,  as  such,  to  a  private  party  is  to  be  Interpreted  In 
favor  of  the  grantor.    En.  March  21,1  872. 

Cal.  Rep.  Cit    83,  63;   94,  203;   108,  44;   118.  175;   128, 
288;  138,  586;  144,  37. 

§  1070.  Irreconcilable  provisions.  If  several  parts  of  a 
grant  are  absolutely  irreconcilable,  the  former  part  pre- 
vails.   En.  March  21,  1872. 

Cal.  Rep.  Clt.    94,  203;  103,  518;  104,  300. 

t  1071.  Meaning  of  "heirs"  and  "Issue/'  In  certain  re- 
mainders. Where  a  future  interest  is  limited  by  a  grant 
to  take  eftect  on  the  death  of  any  person  without  heirs,  or 
heirs  of  his  body,  or  without  issue,  or  in  equivalent  words, 
such  words  must  be  taken  to  mean  successors,  or  issue 
living  at  the  death  of  the  person  named  as  ancestor.  En. 
March  21,  1872. 

§  1072.  Words  of  Inheritance  unnecessary.  Words  of 
inheritance  or  succession  are  not  requisite  to  transfer  a 
fee  in  real  property.    En.  March  21,  1872. 

Cal.  Rep.  Cit    68,  561;  91.  81;  104,  301;  138,  586. 

A  fee  simple  is  presumed  to  be  intended  to  be  conveyed, 
unless  the  contrary  appears  from  the  grant:  See  post, 
sec  1106. 

Devise  of  fee.— Word  "heirs"  not  necessary:  See  post. 
sec  1329. 

What  estate  a  fee:  See  ante,  sec.  762. 

ARTICLE  V. 

BFFBCT  OF  TRANSFER. 

1083.  What  tiUe  paMM. 

1084.  Incidents. 
1065.    Grant  may  Inure  to  benefit  of  stranger. 

f  1083.  What  title  passes.  A  transfer  vests  in  the 
transferee  all  the  actual  title  to  the  thing  transferred  which 
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the  transferrer  then  has  unless  a  different  intention  is  ex- 
pressed or  is  necessarily  Implied.    En.  March  21,  1872. 

Cal.  Rep.  Cit    92,  524;  143,  536;  145,  424. 

S  1084.  Incidents.  The  transfer  of  a  thing  transfers 
also  all  its  incidents,  unless  expressly  excepted;  but  the 
transfer  of  an  incident  to  a  thing  does  not  transfer  the 
thing  itself.    En.  March  21.  1872. 

Cal.  Rep.  Cit.    69,  221;  80,  313;  92,  524;  104,  12;  120,  490; 
120,  493;  138,  411;  145,  424. 

What  pass:  See  post,  sees.  1104,  3540. 

9  1085.  Grant  may  Inure  to  benefit  of  stranger.  A 
present  interest,  and  the  benefit  of  a  condition  or  co7enant 
respecting  property,  may  be  taken  by  any  natural  person 
under  a  grant,  although  not  named  a  party  thereto.  En. 
March  21.  1872. 


CHAPTER  II. 

TRANSFER  OF  REAL  PROPERTY. 

Article  I.    Mode  of  Transfer.    {9   1091-1096. 
II     Effect    of   Transfer,    9§    1104-1115. 

ARTICLE  I. 

MODS   OF   TRANSFER. 

§  1091.  Reqalsltea  for  transfer  of  certain  estate*. 

1092.  Form   of   srant. 

1093.  Grant  b.v  married   women,   how  acknowledcred. 

1094.  Power  of  attorney  of  married  woman  and  how  acknowledced. 
I  1095.  Attorney  Jn   fact,   how  must  execute  for  principal 

S  1096.    Conveyance  Mhen  name  of  person  has  been  changed. 

S  1091.  Requisites  for  transfer  of  certain  estates.  An 
estate  In  real  property,  other  than  an  estate  at  will  or  for 
a  term  not  exceeding  one  year,  can  be  transferred  only  by 
operation  of  law.  or  by  an  instrument  In  wrlun^,  sub- 
scribed by  the  party  disposing  of  the  same,  or  by  his 
agent  thereunto  authorized  by  writing.    En.  March  21, 1872. 

Cal.  Rep.  Cit    51,  260;  53,  460;  55,  565;  73,  544;  81,  207; 
101,  408;  122,  420;  130,  457;   132,  322;  134,  284. 

Transfer  of  realty:   Code  Civ.  Proc,  sees.  1971-1973. 

Requisites  of  transfer  of  real  property:  See  correspond- 
ing section  in  Code  of  Civil  Procedure,  sec.  1971.  See  far- 
ther, post,  sec.  1624,  subd.  5. 


\ 
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Ooayeyances  by  person  whoM  name  changed:  See  post, 
ilppendlx,  title  Deeds. 

S  1092.  Form  of  grant.  A  grant  of  an  estate  in  real 
property  may  be  made  in  substance  as  follows: 

"I,  A  B,  grant  to  C  D  all  that  real  property  situated  in 
(insert  name  of  county)  county,  state  of  California, 
bounded  (or  described)  as  follows:  (here  insert  descrip- 
tion, or  if  the  land  sought  to  be  ccmTeyed  has  a  aescriptive 
name,  it  may  be  described  by  the  name,  as,  for  instance. 
'The  Norris  Ranch.') 

"Witness  my  hand  this  (insert  day)  day  of  (insert 
month),  18—  "A  B." 

En.  March  21,  1872. 

(3al.  Rep.  Cit    67.  539;  72,  82;  83,  193;  91,  81;  105,  183; 
120,  315;  122,  420 

See  act  of  March  11,  1874,  as  to  conveyances  by  person 
who  has  changed  his  or  her  name.  Appendix,  title  Deeds. 

9  1093.  Grant  by  married  women,  how  acknowledged. 
A  grant  or  conveyance  of  real  property  made  by  a  married 
woman  may  be  made,  executed,  and  acknowledged  in  the 
same  manner  and  has  the  same  effect  as  if  she  were 
unmarried.    En.  March  21,  1872.    Am'd.  1895,  53. 

Cal.  Rep.  Cit    53,  460;  55,  56;  55,  565;  59,  513;  68,  140; 

74,  350;    80,  67;   83,  536;    83,  537;   91,  607;   91.  610; 

102,  207;   122,  349;   123,  494;   123,  495;   123,  497. 
Conveyance  by  married  women:  See  post,  sec.  1187. 

S  1094.  Power  of  attorney  of  married  woman  and  how 
acicnowledged.  A  married  woman  may  make,  execute, 
and  revoke  powers  of  attorney  for  the  sale,  conveyance, 
or  encumbrance  of  her  real  or  personal  estate,  which  shall 
have  the  same  effect  as  if  she  were  unmarried,  and  may 
bef  acknowledged  in  the  same  manner  as  a  grant  of  real 
property.    En.  March  21,  1872.    Am'd.  1895.  39. 

CaL  Rep.  Cit    55,  565. 

S  1095.  Attorney  In  fact,  how  must  execute  for  prin- 
cipal. When  an  attorney  in  fact  executes  an  instrument 
transferring  an  estate  in  real  property,  he  must  subscribe 
the  name  of  his  principal  to  it,  and  his  own  name  as 
attorney  in  fact    En.  March  21,  1872. 

§  1096.  Conveyance  when  name  of  person  has  been 
changed.    Any  person  in  whom  the  title  of  real  estate  is 
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veeted,  who  shall  afterwards,  from  any  cause,  hare  his  or 
her  name  changed,  mast.  In  any  conveyance  of  said  real 
estate  so  held,  set  forth  the  name  in  which  he  or  she  de- 
rived tlUe  to  said  real  esUte.    Bn.  Stats.  1906,  602. 

Section  1  of  the  statute  of  1873-4.  pa<e  M5,  relAttng  to  conveTaBeefl  of 
real  estate,  le  coaifled  In  the  above  section.  The  rest  of  the  statute 
should  be  added  to  section  42M  of  the  PoUtloal  Code.--Code  OommlS' 
Bloner's  Note. 

ARTICLE  IL 

EFFECT  OF  TRANSFER. 

1104.  What  easements  pass  with  property. 

1106.  When  fee  simple  title  Is  presumed  to  pass. 

1106.  Subsequently  acquired  title  passes  by  operation  of  law. 

1107.  Grant,  how  far  conclusive  on  purchasers. 

1108.  Conveyances  by  o^ner  for  life  or  for  years. 
I  1109.  Grant  made  on  condition  subsequent. 

1110.  Grants  on  condition,   when  absolute. 

UU.  Grant  of  rents,  reversions  and  remainder*. 

1112.  Boundary  by  highway,  what  passes. 

Ills.  Implied  covenants 

I  1114.  What  the  term  "Incumbrances*'  embraces. 

I  lllS.  Lineal  and  collateral  warranties  abolished. 

S  1104.  What  easements  pass  with  property.  A  trans- 
fer of  real  property  passes  all  easements  attached  thereto, 
and  creates  in  favor  thereof  an  easement  to  nse  other  real 
property- of  the  person  whose  estate  is  transferred  In  the 
same  manner  and  to  the  same  extent  as  such  property 
was  obviously  and  permanently  used  by  the  person  whose 
estate  is  transferred,  for  the  benefit  thereof,  at  the  time 
when  the  transfer  was  agreed  upon  or  completed.  En. 
March  21,  1872. 

Cal.  Rep.  Cit  69,  221;  7S,  554;  102,  867;  116,  698;  120, 
490;  120,  491;  120,  492;  120,  498;  188.  411;  188,  620; 
146,  440. 

Transfer  carries  easements:  See  the  general  subject  of 
easements,  ante,  sec.  801. 

Transfer  of  a  thing  carries  Its  incidents:  Ante,  sec  1084; 
post,  sec.  8540. 

S  1106.  When  fee  simple  title  is  presumed  to  pate.  A 
fee  dimple  title  is  presumed  to  be  intended  to  pass  by  a 
grant  of  real  property,  unless  it  appears  from  the  grant 
that  a  lessor  estate  was  intended.    En.  March  21,  1872. 

Gal.  Rep.  Cit  58,  15;  68,  561;  84,  614;  91,  81;  103,  518; 
104,  299;  105,  182. 

%  1106.  Subsequently  acquired  title  passes  by  operation 
of  law.  Where  a  person  purports  by  proper  Instnunent  to 
grant  real  property  in  fee  simple,  and  Bubseqnently  ac- 
^'-es  sny  title,  or  claim  of  title  thereto,  the  same  passes 


«78  TRANSFER  OF  RWOj  PROPERTY/^"'        91  UOT-lUl 

by  Operation  of  law  to  the  grantee,  or  his  successors.    En. 
March  21,  1872. 
Cal.  Rep.  Cit.    65,  565;  68,  561;  84,  614;  96,  209;  103,  110; 
138.  520;  141,  371. 

S  1107.  Grant,  how  far  conclusive  on  puhchasera. 
Every  grant  ol  an  estate  in  real  property  is  conclusive 
against  the  grantor,  also  against  every  one  subsequently 
slaiming  under  him,  except  a  purchaser  or  incumbrancer 
who  in  good  faith  and  for  a  valuable  con'sideration  ac- 
quires a  title  or  lien  by  an  instrument  that  is  first  duly  re- 
corded.   Kn.  March  21,  1872. 

Cal.  Rep.  Cit.  5,  565;  55,  566;  75,  556;  75,  567;  75, 
558;  97,  583;  109,  49;  113,  158;  113,  159;  120,  490; 
122,  513;    126,  604. 

S  1108.  Conveyances  by  owner  for  life  or  for  years. 
A.  grant  made  by  the  owner  of  an  estate  for  life  or  years, 
purporting  to  transfer  a  greater  estate  than  he  could 
lawfully  transfer,  does  not  work  a  forfeiture  of  his  estate, 
but  pa-ases  to  the  grantee  all  the  estate  which  the  grantor 
could  lawfully  transfer.    En.  March  21,  1872. 

9  1109.  Grant  made  on  condition  aubaequent.  Where  a 
grant  is  made  upon  condition  subsequent,  and  is  subse- 
quently defeated  by  the  nonperformance  of  the  condition, 
the  person  otherwise  entitled  to  hold  under  the  grant  must 
reconvey  the  property  to  the  grantor  or  his  successors,  by 
grant,  duly  acknowledged  for  record.    E«n.  March  21,  1872. 

Cal.  Rep.  Cit.  56,  248;  58,  73;  86,  592;  97,  657;  128, 
291. 

Conditions:  See  sees.  707  et  seq. 

S  1110.  Grants  on  condition,  when  absolute.  An  in- 
strument purporting  to  be  a  grant  of  real  property,  to  take 
effect  upon  condition  precedent,  passes  the  estate  upon 
the  performance  of  the  condition.  En.  March  21,  1872. 
AmU  1873-4,  225. 

Cal.  Rep.  Cit.    55.  565. 

9  1111.  Grant  of  rents,  reversions,  and  remainders. 
Grants  of  rents  or  of  reversions  or  of  remainders  are  good 
and  effectual  without  attornments  of  the  tenants;  but  no 
tenant  who,  before  notice  of  the  grant,  shall  have  paid 
rent  to  the  grantor,  must  suffer  any  damage  thereby.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    79.443;    82,626;    97,294. 

Grantee's  or  devisee's  right  to  rents:  See  ante,  sec.  821. 

CiYll   Code-M 
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S  1112.  Boundary  by  highwaty,  what  passes.  A  transfer 
of  land,  bounded  by  a  highway,  passes  the  title  of  the 
person  whose  estate  is  transferred  to  the  soil  of  the  high- 
way in  front  to  the  center  thereof,  unless  a  different  in- 
tent appears  from  the  grant.  En.  March  21,  1872.  Am'd. 
1873-4,  225. 

Cal.  Rep.  Cit.  69,  206;  70,  640;  95.  665;  104,  188;  131, 
99. 

Highway  as  boundary.  See  ante,  sec.  831. 

S  1113.  Implied  covenants.  From  the  use  of  the  word 
"grant"  in  any  conveyance  by  which  an  estate  of  inheri- 
tance or  fee  simple  is  to  be  passed,  the  following  cove- 
nants, and  none  other,  on  the  part  of  the  grantor  for  him- 
self and  his  heirs  to  the  grantee,  his  heirs,  and  assigns, 
are  implied,  unless  restrained  by  express  terms  contained 
In  such  conveyance; 

1.  That  previous  to  the  time  of  the  execution  of  such 
conveyance,  the  grantor  has  not  conveyed  the  same  estate, 
or  any  right,  title,  or  interest  therein,  to  any  person  other 
than  the  grantee; 

2.  That  such  estate  Is  at  the  time  of  the  execution  of 
such  conveyance  free  from  incumbrances  done,  made,  or 
suffered  by  the  grantor,  or  any  person  claiming  under  him. 

Such  covenants  may  be  sued  upon  in  the  same  manner 
as  if  they  had  been  expressly  inserted  in  the  conveyance. 
En.  March  21,  1872. 
Cal.  Rep.  Clt.    56,  619;    74,  267;    109,  424;    13,  352;    131, 
111;     133.   456;     133,   458;    138,   624.    Subd.   1—134, 
418.     Subd.  2—119,  294; 
Covenants  running  with  land:  See  post,  sees.  1460-1467. 
The  **usual  covenants":  See  post,  sec.  1733. 

S  1114.  What  the  term  "Incumbrances"  embraces. 
The  term  "incumbrances"  includes  taxes,  assessments, 
and  all  liens  upon  real  property.  EZn.  March  21,  1872. 
Am'd.  1873-4,  225. 

Cal.  Rep.  Cit.    106,  446. 

S  1115.  Lineal  and  collateral  warranties  abolished. 
Lineal  and  collateral  warranties,  with  all  their  incidents, 
are  abolished;  but  the  heirs  and  devisees  of  every  person 
who  has  made  any  covenant  or  agreement  in  reference  to 
the  title  of,  in,  or  to  any  real  property,  are  answerable 
upon  such  covenant  or  agreement  to  the  extent  of  the 
land  descended  or  devised  to  them,  in  the  cases  and  In 
the  manner  prescribed  by  law.    En.  March  21,  1872. 
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CHAPTER  III. 

TRANSFER  OF  PERSONAL  PROPERTY. 

Article  I.    Mode   of   Transfer.    §§    118S-1136. 

IL    What  Operates  as  a  Transfer,    88   1140-U42. 
III.    Gifts.    S9    1146-1153. 

ARTICLE  I. 

MODE   OF  TRANSFER. 

{  1133.    When  must  be  In  wrltlnir- 
I  1136.    Transfer  by  sale,  etc. 

S  1135.  When  must  be  In  writing.  An  Interest  in  a 
ship,  or  in  an  existing  trust,  can  be  transferred  only  by 
operation  of  law,  or  by  a  written  instrument,  subscribed 
by  the  person  making  the  transfer,  or  by  his  agent.  En. 
March  21,  1872. 

Cal.  Rep,  Clt.     55,  565. 

Transfer  of  ship:  See  post,  sec.  3440. 

S  1136.  Transfer  by  sale,  etc.  The  mode  of  transfer- 
ring other  personal  property  by  sale  is  regulated  by  the 
title  on  that  subject,  in  division  third  of  this  code.  En. 
March  21,  1872. 

Transfer  of  obligations:  See  sees.  1457  et  seq. 

Sales  of  property  generally:  See  post,  sees.  1721  et  seq. 

ARTICLE  II. 

WHAT  OPERATES  AS  A  TRANSFER. 

I  1140.    Transfer  of  title  under  sale. 

i  1141.    Transfer  of  title  under  executory  agreement  for  sale. 

9  1142.    Wben  buyer  acquires  better  title  than  seller  has. 

S  1140.  Transfer  of  title  under  sale.  The  title  to  per- 
sonal property  sold  or  exchanged,  passes  to  the  buyer 
whenever  the  parties  agree  upon  a  present  transfer,  and 
the  thing  itself  is  identified,  whether  it  is  separated  from 
other  things  or  not.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  76,  218;  86,  46;  107,  357;  145,  523;  147. 
322. 

Validity  of  sale  of  personal  property:  See  post,  sees. 
1739  et  seq.;  and  post,  sec.  1624. 

Delivery:  See  sees.  1753  et  seq.,  and  ante,  sec.  1054. 

Agreement  to  sell  and  buy  defined:  See  post,  sec.  1729. 
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S  1141.  Transfer  of  title  under  executory  agreement  for 
•ale.  Title  is  transferred  by  an  executory  agreement  for 
the  sale  or  exchange  of  personal  property  only  when  the 
buyer  has  accepted  the  thing,  or  when  the  seller  has  com- 
peted it,  prepared  it  for  delivery  and  offered  It  to  the 
buyer,  with  intent  to  transfer  the  title  thereto,  in  the  man- 
ner prescribed  by  the  chapter  upon  offer  of  performance. 
En.  March  21.  1872. 

Cal.  Rep.  Cit.    63.  576;    77,  144;    93,  534;    146,  661. 

Offer  of  performance:  See  post,  sees.  1485  et  seq. 

>  S  1142.  When  buyer  acquires  better  title  than  seller 
has.  Where  the  possession  of  personal  property,  together 
with  a  power  to  dispose  thereof,  is  transferred  by  its 
owner  to  another  person,  an  executed  sale  by  the  latter 
while  in  possession,  to  a  buyer  in  good  faith  and  in  the 
ordinary  course  of  business,  for  value,  transfers  to  such 
buyer  the  title  of  the  former  owner,  though  he  m*iy  be 
entitled  to  rescind,  and  does  rescind,  the  transfer  made 
by  him.    En.  March  21,  1872. 

Cal.  Rep.  Git.    123,  632. 

Sales  by  factor:  See  post,  sec.  2369. 


ARTICLE  III. 

GIFTS. 

I  1146.  Qlfts   defined. 

i  1147.  Gift,  how  made. 

I  1148.  Gift  not  revocable. 

i  1149.  Gift  in  view  of  death,   what. 

§  1150.  When  gift  presumed  to  be  in  view  of  death. 

)  1161.  Revocation  of  gift  in  view  of  death. 

{  1152.  Effect  of  will  upon  gift. 

9  11&8.  When  treated  as  legacy. 

• 

S  1146.    Gifts  defined.    A  gift  is  a  transfer  of  personal 

property,    made    voluntarily,    and    without    consideration. 

En.  March  21,  1872. 

Cal.  Rep.  Cit.    83,  265;    99,  21;    121,  678;    126,  534;    131, 

66;    134,  605;    138,  170;    143,  536;    144,  294    144,  296: 

146,  230. 

S  1147.  Gift,  how  made.  A  verbal  gift  is  not  valid,  un- 
less the  means  of  o'btainlng  possession  and  control  of  the 
thing  are  given,  nor,  if  it  is  capable  of  delivery,  unless 


m  TRANSFER  OP  PERSONAL.  PROPERTY.         ||  1148-115S 

there  is  an  actual  or  symbolical  delivery  of  the  thing  to 
the  donee.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    106,  657;  113,  497;  121,  429;  121.  679;  131, 
66;  138,  170;  143,  534;  144,  296. 

S  1148.  Gift  not  revocable.  A  gift,  other  than  a  gift  in 
view  of  death,  cannot  be  revoked  by  the  giver.  Bn.  March 
21,  1872. 

Revoking  gifts  mortis  causa:  Sec.  1151,  infra. 

9  1149.  Gift  In  view  of  death,  what.  A  gift  in  view  of 
death  is  one  which  is  made  in  contemplation,  fear  or  peril 
of  death,  and  with  intent  that  it  shall  take  effect  only  in 
case  of  the  death  of  the  giver.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    106,  147. 

Revoking  gift  in  view  of  death:  See  sec.  1151,  infra. 

§  1150.  When  gift  presumed  to  be  In  view  of  death.  A 
gift  made  during  the  last  illness  of  the  giver,  or  under  cir- 
cumstances which  would  naturally  Impress  him  with  an 
expectation  of  speedy  death,  is  presumed  to  be  a  gift  in 
view  of  death.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    121,  677. 

S  1151.  Revocation  of  gift  In  view  of  death.  A  gift  in 
view  of  death  may  be  revoked  by  the  giver  at  any  time, 
and  is  revoked  by  his  recovery  from  the  illness,  or  escape 
from  the  peril,  under  the  presence  of  which  it  was  made, 
or  by  the  occurrence  of  any  event  which  would  operate 
as  a  revocation  of  a  will  made  at  the  same  time,  but  when 
the  gift  has  been  delivered  to  the  donee,  the  rights  of  a 
bona  fide  purchaser  from  the  donee  before  the  revocation, 
shall  not  be  affected  by  the  revocation.  Bn.  March  21, 
1872.    AmU  1873-4,  226. 

Cal.  Rep.  Cit.    99,  315;  132,  166. 

Gift  inter  vivos  not  revocable:   See  sec.  1148,  supra. 

S  1152.  Effect  of  will  upon  gift.  A  gift  in  view  of  death 
is  not  affected  by  a  previous  will;  nor  by  a  subsequent  will, 
unless  it  expresses  an  intention  to  revoke  the  gift.  ^. 
March  21,  1872. 

Cal.  Rep.  Cit.    132,  166. 

S  1153.  When  treated  as  legacy.  A  gift  in  view  of 
death  must  be  treated  as  a  legacy,  so  far  as  relates  only 
to  the  creditors  of  the  giver.    En.  March  21,  1872. 
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CHAPTER  IV. 

RECORDING    TRANSFERS. 

Article  I.  What   may   be   Recorded,    {$    1158-1165. 

IL  Mode  of  Recording.    $$   1169-1178. 

III.  Proof  and  Acknowledgments  of  Inatrumenta,   M   llM-ia07. 

IV.  Effect  Of  Recording  or  of  the  Want  Thereof.  {§  UlS-2217. 

ABTICLB   I. 

WHAT   MAY  BE  RECORDED. 

$  1158.  What   may  be   recorded. 

I  1158.  Judgments  may  be  recorded   without  acknowledgment 

5  1160.  Letters  patent  may  be  recorded  without  acknowledgment 

I  1161.  Acknowledgment  of  instruments;  by  a  person;  by  a  oorporatlon. 

S  1162.  Same. 

I  1163<  Certificate    of    residence    filed    with    recorder,    showing    whem 

'  service  of  summons  may  be  made;  fee;  index. 

8  1164.  Transfers    In   trust,    etc. 

I  1165.  Fees  of  recorder  to  be  indorsed. 

S  1158.  What  may  be  recorded.  Any  Instrument  or 
Judgment  affecting  the  title  to  or  possession  of  real  prop- 
erty may  be  recorded  under  this  chapter.  Sin.  March  21, 
1872. 

Cal.  Rep.  Cit.    55,  565;  55.  566;  67,  58;  76,  140;  108,  256; 
108,  649;  146,  8. 

Recording  of  conveyance  by  one  whose  name  changed: 
See  post.  Appendix,  title  Deeds. 

Compare  with  section  1215,  as  indicating  what  may  be 
recorded. 

Place  of  recording:  See  post,  sec.  1169. 

Execution  of  instrument  and  acknowledgment  to  entitle 
to  be  recorded:  See  sec.  1161,  infra,  and  sees.  1180,  et  seq. 

Bona  fide  purchasers  without  notice  whose  deeds  are 
first  recorded  take  precedence  over  prior  grantee:  Ante, 
sec.  1107;  post,  sec.  1214. 

Recorders:  See  Pol.  Ck>de,  sees.  4235  et  seq. 

Instrument,  when  deemed  recorded:  See  post,  see.  1170. 

EfTect  of  recording,  or  want  thereof:  See  post,  sees. 
1213  et  seq. 

§  .1159.  Judgments  may  be  recorded  without  acknowl- 
edgment. Judgments  affecting  the  title  to  or  possession 
of  real  property  authenticated  by  the  certificate  of  the 
clerk  of  the  court  in  which  such  Judgments  were  rendered 
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(and  notices  of  location  of  mining  claims),  may  be  re- 
corded without  acknowledgment,  certificate  of  acknowl- 
edgment, or  further  proof.  The  record  of  all  notices  of  lo- 
cation of  mining  claims  heretofore  made  in  the  proper  of- 
fic3  without  acknowledgment,  or  certificate  of  acknowledg- 
ment, or  other  proof  shall  have  the  same  force  and  effect 
for  all  purposes  as  if  the  same  had  been  duly  acknowl- 
edged, or  proved  and  certified  as  required  by  law.  Affi- 
davits showing  work  or  posting  of  notices  upon  mining 
claims  may  also  be  recorded  in  the  recorder's  office  of  the 
county,  where  such  mining  claims  are  situated.  En. 
March  21,  1872.    Am'd.  1897,  97. 

Cal.  Rep.  Cit.    129,  363. 

Recorder  must  file  judgments:  Pol.  Code,  sec.  4238. 

S  1160.  Letters  patent  may  be  recorded  without  ac- 
knowfedgment.  Letters  patent  from  the  United  States  or 
firom  the  state  of  California,  executed  and  authenticated 
pursuant  to  existing  law,  may  be  recorded  without  ac- 
knowledgment or  further  proof,  and  where  letters  patent 
have  been  lost,  or  are  beyond  the  control  of  any  party 
deraignlng  title  therefrom,  or  for  any  reason  they  remain 
unrecorded,  any  person  claiming  title  thereunder  may 
cause  a  transcript  of  the  copy  of  such  letters  patent  kept 
bj  the  government  issuing  the  same,  duly  certified  by  the 
officer  or  individual  having  lawful  custody  of  such  copy, 
to  be  recorded  in  lieu  of  the  original;  and  such  recorded 
copy  shall  have  prima  facie  the  same  force  and  effect  as 
the  original,  for  title  or  for  evidence,  until  said  original 
letters  patent  be  recorded.  En.  March  21,  1872.  Am'd. 
1877-8,  85. 

Cal.  Rep.  Cit.    84,  569. 

S  1161.  Acknowtedgment  of  Instrument  by  a  person; 
by  a  corporatfon.  Before  an  instrument  can  be  recorded, 
unless  it  belongs  to  the  class  provided  for  in  either  seo- 
tion  eleven  hundred  and  fifty-nine,  eleven  hundred  and 
sixty,  twelve  hundred  and  two,  or  twelve  hundred  and 
three,  its  execution  must  be  acknowledged  by  the  person 
executing  it,  or  if  executed  by  a  corporation,  by  its  presi- 
dent or  secretary,  or  other  person  executing  the  same  on 
behalf  of  the  corporation,  or  proved  by  a  subscribing  wit- 
ness, or  as  provided  in  sections  eleven  hundred  and  ninety- 
eight  and  eleven  hundred  and  ninety-nine,  and  the  acknowl- 
edgment or  proof  certified  in  the  manner  prescribed  by 
article'  three  of  this  chapter.  En.  March  21,  1872.  Am'd. 
1873-4,  226;  1905,  602. 
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The  change  consists  in  the  substitution  of  the  words  "the  person  exe- 
cuting  the  same  in  behalf  of  the  cofporatlon"  In  place  of  "Its  presi- 
dent or  secretary."  The  reason  for  the  amendment  is  that  an  In- 
strument may  be  executed  on  behalf  of  a  corporation  by  an  officer 
or  person  other  than  Its  presMent  or  secretary,  when  authorised  by 
its  board  of  directors.  The  section  as  it  now  stands  appears  to  sanc- 
tion  its   execution  by   those  officers  only.— Code  Commlssloner'a  Mote. 

.  Cal.  Rep.  CIt.     55.  566;  56,  129;  74,  429;  90.  477. 

§  1162.  Same.  An  instrument,  proved  and  certified 
pursuant  to  sections  1198  and  1199,  may  be  recorded  in  Uie 
proper  office  if  the  original  is  at  the  same  time  deposited 
therein  to  remain  for  public  Inspection,  but  not  otherwise. 
En.  March  21.  1872. 

Cal.  Rep.  Cit.    55,  565. 

S  1163.  Certificate  of  residence  filed  with  recorder, 
•hewing  where  service  of  summons  may  be  made;  fee;  In-  . 
dex.  Any  person,  firm,  or  corporation,  may  record  in  the 
office  of  the  county  recorder  of  any  county  in  the  state 
of  California  a  certificate  setting  forth  the  name  of  said 
person,  firm,  or  corporation,  and  the  place  of  residence  of 
said  person,  firm,  or  corporation,  and  the  place  where 
service  of  summons  may  be  made  >upon  said  person,  firm, 
or  corporation.  The  said  certificate  must  be  verified  by 
the  oath  of  the  person,  or  of  a  member  of  the  firm,  or  of- 
ficer of  the  corporation  making  the  same,  and  may  be 
recorded  without  acknowledgment.  Such  person,  firm  or 
corporation  may  upon  a  change  of  place  of  residence  file 
affidavit  as  herein  provided  and  such  last  affidavit  filed 
shall  be  the  place  designated  as  the  place  where  service 
of  summons  may  be  made  as  herein  provided.  The  fee  of 
the  recorder  for  recording  said  certificate  shall  be  fifty 
cents;  and  the  recorder  shall  keep  in  his  office  an  Index 
entitled  "Index  to  Certificates  of  Residence,"  in  whidh 
must  be  entered  the  name  of  the  person,  firm,  or  corpora- 
tion in  whose  behalf  said  certificate  was  filed.  En.  March 
21.  1872.    Rep.  1873-4.  226.    En.  Stats.  1905.  139. 

S  1164.  Transfers  In  trust,  etc.  Transfers  of  property 
in  trust  for  the  benefit  of  creditors,  and  transfers  or  Jiens 
on  property  by  way  of  mortgage,  are  required  to  be  re- 
corded in  the  cases  specified  in  the  titles  on  the  special 
relation  of  debtor  and  creditor,  and  the  chapter  on  mort- 
gages respectively.    En.  March  21.  1872. 

Cal.  Rep.  Cit.    108.  256. 

Special  relations  of  debtor  and  creditor:  See  post.  sees. 
3429  et  seq. 

Mortgages:  See  sees.  2920  et  seq. 
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§  1165.  Fees  of  recorder  to  be  Indorsed.  The  recorder 
must  in  all  cased  indorse  the  amount  of  his  feer  for  recor- 
dation on  the  instrument  recorded.    En.  Stats.  1873-4,  274. 

Cal.  Rep.  Cit.    55»  565. 

Recorders:  Pol.  Code,  sees."  4235  et  seq. 

ARTICLE  11, 

MODE    OP   RECORDING. 

5  1169.  In  what  office. 

i  1170.  Instrument,    when   deemed   recorded. 

9  1171.  Books   of   record. 

i  1172.  Duties  of  recorder. 

S  1173.  Transfer    of    vessels. 

S  1169.  In  what  office.  Instruments  entitled  to  be  re- 
corded must  be  recorded  by  the  county  recorder  of  the 
county  in  which  the  real  property  affected  thereby  is  sit- 
uated.   En.  March  21,  1872. 

Cal.  Rep.  Cit.    103,  111. 

S  1170.  Instrument,  when  deemed  recorded.  An  instru- 
ment is  deemed  to  be  recorded,  when,  being  duly  acknowl- 
edged or  proved,  and  certified,  it  is  deposited  in  the  re- 
corder's office  with  the  proper  officer  for  record.  En. 
March  21,  1872.    Am'd.  1873-4,  226. 

Cal.  Rep.  Cit  55,  565;  57.  401;  67,  58;  90,  477;  93,  399; 
102,  498;  104,  400;  121,  256;  131,  555;  131,  556;  131, 
657. 

Recording:  See,  for  general  consideration  of  the  sub- 
ject, ante,  sec.  1158. 

S  1171.  Books  of  record.  Grants,  absolute  In  terms, 
are  to  be  recorded  in  one  set  of  books,  and  mortgages  in 
another.    En.  March  21,  1872. 

Cal.  Rep.  Cit    124,  47;  131,  558;   146,  10. 

S  1172.  Duties  of  recorder.  The  duties  of  county  re- 
corders, in  respect  to  recording  instruments,  are  prescribed 
by  the  Political  Code.    En.  March  21,  1872. 

Cal.  Rep.  Cit    55,  565. 

Recorders:  See  Pol.  Code,  sees.  4235  et  seq. 

S  1173.  Transfer  of  vessels.  The  mode  of  recording 
transfers  of  ships  registered  under  the  laws  of  the  United 
States  is  regulated  by  acts  of  congress.  En.  March  21, 
1872. 

See  U.  S.  Rev.  Stats.,  sees.  4131  et  seq. 
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ARTICLE  III. 

PROOF    AND    ACKNOWLEDGMENT    OP    INSTlCnMBNTS. 

S  1180.  By  whom  acknowledgrmenta .  may  be  taken  In  tbia  atate. 

9  1181.  Same. 

9  1182.  By  whom  taken  without  the  state. 

9  1183.  Proof  of,  outside  United  States. 

9  1184.  Deputy  can  take  acknowledgrment. 

9  1185.  Requisites  for  acknowledgment. 

9  1186.  Acknowledgment  by  married  women.    (Repealed.) 

9  1187.  Conveyance  by  married  woman. 

9  1188.  Officer  must  Indorse  certificate. 

9  1189.  General  form  of  certificate.    Taken  outside  of  state. 

9  1190.  Form  of  acknowledgment  by  corporation. 

9  1191.  Form  of  certificate  of  acknowledgment  by  married  women. 
(Repealed.) 

1192.  Form  of  certificate  of  acknowledgment  by  attorney  in  fiust. 

1193.  Ofllcers  must  affix  their  signatures. 

1194.  Certificate  of  authority  of  Justices  in  certain  caaea. 
9  1195.  Proof  of  execution,  how  made. 

9  1196.    Witness  must  be  personally  known  to  officer. 

9  1197.    Witness  must  prove,  what. 

9  1198.    Handwriting  may  be  proved,   when. 

9  1199.    Evidence  of  handwriting  must  prove,  what. 

I  1200.    Certificate  of  proof. 

9  1201.    Officers  authorized  to  do  certain  things. 

9  1202.  When  instrument  Is  Improperly  certified,  party  may  have  ac- 
tion to  correct  error. 

9  1203.  In  certain  cases  parties  interested  may  obtain  Judgment  of  proof 
of  an  Instrument. 

9  1204.    Effect  of  judgment  In  such  action. 

9  1205.  Conveyances  heretofore  made  to  be  governed  by  then  existing 
laws 

9  1206.    Recording  to  be  gcvemed  by  then  existing  laws. 

I  1207.    Validating  defective  certificates  of  acknowledgment. 

S  1180.  By  whom  acknowledgments  may  be  taken  in 
this  state.  The  proof  or  acknowledgment  of  an  instru- 
ment may  be  made  at  any  place  within  this  state  before  a 
justice  or  clerk  of  the  supreme  court  or  judge  of  a  superior 
court.    En.  March  21,  1872.    Am'd.  1880,  2. 

Cal.  Rep.  Cit.    55,  565. 

Act  legalizing  defective  acknowledgments:  See  post, 
Appendix,  title  Acknowledgments;  see,  also,  sec.  1307,  In- 
fra. 

Act  to  legalize  acknowledgments  taken  by  court  com- 
missioners: See  post,  Appendix,  title  Acknowledgments. 

S  1181.  Same.  The  proof  or  acknowledgment  of  an  in- 
strument  may  be  made  in  this  state,  within  the  city,  city 
and  county,  county,  or  township  for  which  the  officer  was 
elected   or  appointed,  before   either: 
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1.  A  clerk  of  a  court  of  record;  or, 

2.  A  county  recorder;  or, 

3.  A  court  commissioner;  or, 

4.  A  notary  public;  or, 

5.  A  Justice  of  the  peace.  En.  March  21,  1872.  Am'd. 
1S80,  2;  1891,  214;  1905,  603. 

Cal.  Rep.  Clt    56,  565;    64,  269;   90,  478;    104,  682;    130, 
447. 

Act  to  legalize  acknowledgments  taken  by  court  com- 
missioners: See    post,    Appendix,    title    Acknowledgments. 

Acknowledgment  by  deputy:  See  post,  sec.  1184. 

S  1182.  By  whom  taken  without  the  state.  The  proof 
or  acknowledgment  of  an  instrument  may  be  made  with- 
out this  state,  but  within  the  United  States,  and  within  the 
jurisdiction  of  the  officer,  before  either: 

1.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  the 
United  States;   or, 

2.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  any 
state;  or« 

3.  A  commissioner  appointed  by  the  governor  of  this 
state  for  that  purpose;  or, 

4.  A  notary  public;   or, 

5.  Any  other  officer  of  the  state  where  the  acknowledg- 
ment is  made  authorized  by  its  laws  to  take  such  proof  or 
icknowledgment.    En.  March  21,  1872. 

Cal.  Rn>-  Cit.    55,  565. 

S  1183.  Proof  of,  outside  United  States.  The  proof  or 
acknowledgment  of  an  instrument  may  be  made  without 
the  United  States,  before  either: 

1.  A  minister,  commissioner,  or  charge  d'affaires  of  the 
United  States,  resident  and  accredited  in  the  country 
where  the  proof  or  acknowledgment  is  made;  or, 

2.  A  consul,  vice-consul,  or  consular  agent  of  the  United 
States,  resident  in  the  country  where  the  proof  or  acknowl- 
edgment is  made;  or, 

3.  A  judge  of  a  court  of  record  of  the  country  where  the 
proof  or  acknowledgment  is  made;  or, 

4.  Commissioners  appointed  for  such  purposes  by  the 
governor  of  the  state,  pursuant  to  special  statutes;  or, 

5.  A  notary  public.  En.  March  21,  1872.  Am'd.  1873-4, 
227. 

Cal.  Rep.  Cit    55,  565;  110,  245. 
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S  1184.  Deputy  can  take  acknowledgment.  When  any 
of  the  offlcerB  mentioned  In  the  four  preceding  sections  are 
authorized  by  law  to  appoint  a  deputy,  the  acknowledg- 
ment or  proof  may  be  taken  by  such  deputy,  in  the  name 
of  his  principal.    En.  March  21,  1872. 

§  1185.  Requisites  for  acknowledgment  The  acknowl- 
edgment of  an  Instrument  must  not  be  taken,  unless  the 
officer  taking  it  knows  or  has  satisfactory -evidence,  on  the 
oath  or  affirmation  of  a  credible  witness,  that  the  person 
making  such  acknowledgment  is  the  individual  who  is  de- 
scribed in  and  who  executed  the  instrument;  or,  if  executed 
by  a  corporation,  that  the  person  making  such  acknowledg- 
ment is  the  president  or  secretary  of  such  corporation,  or 
other  person  who  executed  It  on  its  behalf.  En.  March  21, 
1872.    Am'd.  1905,   603. 

The  change  consists  In  the  substitution  of  the  woi^a  **peraoB  who 
executed  It  on  behalf  of  the  corporation,"  in  place  of  "president  or 
secretary  of  such  corporation."  (See  note  to  eectlon  1161.)— Code 
Commissioner's  Note. 

Cal.  Rep.  Cit    65,  665;  96,  651;  97,  212;  101,  639;  131,  607. 

Acknowledgments  of  married  women:  See  post,  sec 
1187. 

The  official  character  of  the  certifying  officer  should 
appear  from  the  certificate:  Post,  sec.  1188. 

Authentication  of  signature:  See  post,  sec.  1193. 

Correcting  certificate:  See  post,  sec.  1202. 

S  1186.  Acknowledgment  by  married  women.  (Re- 
pealed.)   En.  March  21.  1872.    Rep.  1891,  137. 

Cal.  Rep.  Cit  56,  56;  55,  565;  69,  513;  60,  360;  63,  288; 
65,  330;  68.  140;  74.  346;  74,  347;  74,  848;  74,  349; 
74,  350;  76,  629;  76,  530;  80,  67;  88.  636;  91,  607; 
98.  148;  101.  635;  101,  539;  102,  207;  113,  189;  122,  349; 
123,  493;   123,  494. 

S  1187.    Conveyance  by  married  woman.    A  conveyance 
by  a  married  woman  has  the  same  efFect  as  if  she  were 
unmarried,  and  may  be  acknowledged  in  the  same  man- 
ner.   En.  March  21,  1872.    Am'd.  1891.  137. 
Cal.  Rep.  Cit.    66,  59;  59,  513;  60,  360;  68,  140;  74,  349; 
74.  434;   83,  272;  91,  607;  91,  610;  101,  536;  123.  493; 
123,  494;  123,  495;   131,  160. 

S  1188.  Officer  must  Indorse  certificate.  An  officer  tak- 
ing the  acknowledgment  of  an  instrument  must  indorse 
'hereon  or  attach  thereto,  a  certificate  substantially  in  the 
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forms  hereinatter  preacribed.  Bn.  March  21,  1872.  Am'<L 
1878-4,  227. 

Cai.  Rep.  Clt    66,  666;  90,  478;  91,  610. 

I  1189.  General  form  of  certificate.  Taken  outside  of 
state.  The  certificate  of  acknowledgment,  unless  it  is 
otherwise  in  this  article  provided,  must  be  substantially  in 

the  following  form:  "State  of ,  county  of , 

ss.    On  this day  of ,  In  the  year , 

before  me  (here  insert  name  and  quality  of  the  officer), 

personally  appeared ,  known  to  me  (or  proved  to 

me  on  the  oath  of )  to  be  the  person  whose  name 

is  subscribed  to  the  within  instrument,  and  acKnowledged 
that  he  (she  or  they)  executed  the  same."  Provided,  how- 
ever, that  any  acknowledgment  taken  without  this  state 
in  accordance  with  the  laws  of  the  place  where  the  ac- 
knowledgment is  made,  shall  be  sufficient  in  this  state; 
and  provided  further,  that  the  certificate  of  the  clerk  of  a 
court  of  record  of  the  county  or  district  where  such  ac- 
knowledgment is  taken,  that  the  officer  certifying  to  the 
same  is  authorized  by  law  so  to  do,  and  that  the  signature 
of  the  said  officer  to  such  certificate  is  his  true  and  genu- 
ine signature,  and  that  such  acknowledgment  is  taken  in 
accordance  with  the  laws  of  the  place  where  the  same  is 
made,  shall  be  prima  facie  evidence  of  the  facts  stated 
in  the  certificate  of  said  clerK.  En.  March  21,  1872.  Am'd. 
1891.  187;  1897,  48. 

Cal.  Rep.  Clt    90,  478;  98,  468;   101,  689;   130,  126;  181, 
608.  . 

I  1190.    Form  of  acknowledgment  by  corporation.    The 
certificate  of  acknowledgment  of  an  instrument  executed 
by  a  corporation  must  be  substantially  in  the  following 
form: 
State  of 


Ck>unty  of 


On  this  day  of  ,  in  the  year 


before  me  (here  insert  the  name  and  quality  of  the  officer), 

personally  appeared ,  known  to  me  (or  proved  to 

me  on  the  oath  of )  to  be  the  president  (or  the 

secretary)  of  the  corporation  that  executed  the  within  in- 
strument (where,  however,  the  instrument  is  executed  in 
behalf  of  the  corporation  by  some  one  other  than  the 
president  or  secretary,  insert:  known  to  me  (or  proved  to 

me  on  the  oath  of )  to  be  the  person  who  executed 

the  within  instrument  on  behalf  of  the  corporation  therein 
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named)  and  acknowledged  to  me  that   Buch    corporation 
executed  the  same.    En.  March  21,  1872.    Am'd.  1905,  603. 

I'he  change  consists  in  the  sabstitution  of  the  worda  "the  person  (or 
officer)  who  executed  the  within  instrument  on  behalf  of  the  corpora- 
tion therein  named,"  in  place  of  the  words  "the  president  (or  the 
secretary)  of  the  corporation  that  executed  the  within  instrument." 
(See  note  to  section  1191.) — C>o^e  Commissioner's  Note. 

Cal.  Rep.  Cit.    55,  565;  101,  539. 

S  1191.  Form  of  certificate  of  acknowiedgment  by  mar- 
ried women.  (Repealed.)  En.  March  21,  1872.  Rep.  1891, 
187. 

Cal.  Rep.  Cit.  53,  460;  55,  56;  59,  513;  63,  288;  65,  330; 
68,  140;  74,  346;  74,  347;  74,  348;  74,  860;  77,  57;  80, 
67;  83,  536;  91,  607;  101,  535;  101,  639;  102,  207;  122, 
849;  123,  493;  123,  494;  123,  496. 

§  1192.  Form  of  certificate  of  acknowledgment  by  at- 
torney in  fact.  The  certificate  of  acknowledgment  by  an 
attorney  in  fact  must  be  substantially  in '  the  following 
form: 

State  of . 

County  of  ,  — ss. 

On  this  day  of ,  In  the  year , 

before  me  [here  insert  the  name  and  quality  of  the  officer], 

personally  appeared ,  known  to  me  [or  proved  to 

me  on  the  oath  of ]  to  be  the  person  whose  name 

is  subscribed  to  the  within  instrument  as  the  attorney  in 
fact  of  ,  and  acknowledged  to  me  that  he  sub- 
scribed the  name  of  thereto  as    principal,    and 

his  own  name  as  attorney  in  fact.    En.  March  21,  1872. 

S  1193.  Officers  must  affix  their  signatures.  Officers 
taking  and  certifying  acknowledgments  or  proof  of  in- 
struments for  record,  must  authenticate  their  certifi(»tes 
by  affixing  thereto  their  signatures,  followed  by  the  names 
of  their  offices;  also,  their  seals  of  office,  if  by  the  laws 
of  the  state  of  country  where  the  acknowledgment  or 
proof  is  taken,  or  by  authority  of  which  they  are  acting, 
they  are  required  to  have  official  seals.  En.  March  21,  1872. 

Cal.  Rep.  Cit.    55,  565;  90,  478. 

§  1194.  Certificate  of  authority  of  Justioes  in  certain 
cases.  The  certificate  of  proof  or  acknowledgment,  If 
made  before  a  justice  of  the  peace,  when  used  In  any 
county  other  than  that  in  which  he  resides,  must  be  ac- 
companied by  a  certificate  under  the  hand  and  seal  of  the 
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clerk  of  the  county  In  which  the  Justice  ^resides,  setting 
forth  that  such  Justice,  at  the  time  of  taking  such  proof  or 
acknowledgment  was  authorized  to  take  the  same,  and  that 
the  clerk  is  acquainted  with  his  handwriting,  and  believes 
that  the  signature  to  the  original  certificate  is  genuine. 
En.  March  21,  1872. 

Cal.  Rep.  Clt    135,  176. 

'  §  1195.  Proof  of  execution,  how  made.  Proof  of  the 
execution  of  an  Instrument,  when  not  acknowledged,  may 
be  made  either: 

1.  By  the  party  executing  it,  or  either  of  them;  or, 

2.  By  a  subscribing  witness;   or, 

3.  By  other  witnesses,  in  cases  mentioned  in  section 
1198.    En.  March  21,  1872. 

Cal.  ..ep.  Cit    55,  565;  55,  566;  64,  271. 

S  1196.  Witness  must  be  personally  known  to  officer. 
If  by  a  subscribing  witness,  such  witness  must  be  per- 
sonally known  to  the  officer  taking  the  proof  to  be  the 
person  whose  name  is  subscribed  to  the  instrument  as  a 
witness  or  must  be  proved  to  be^  such  by  the  oath  of  a 
credible  witness.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    55,  565;  89,  550. 

I  1197.  Witness  must  prove,  what  The  subscribing 
witness  must  prove  that  the  person  whose  name  is  sub- 
Bcrioed  to  the  instrument  as  a  party  is  the  person  de- 
scribed in  it,  and  that  such  person  executed  it,  and  that 
the  witness  subscribed  his  name  thereto  as  a  witness.  Ehi. 
March  21,  1872. 

Cal.  Rep.  Cit.    55,  565;  89,  550. 

§  1198.  Handwriting  may  be  proved,  when.  The  execu- 
tion of  an  instrument  may  be  established  by  proof  of  the 
handwriting  of  the  party  and  of  a  subscribing  witness,  if 
there  is  one,  in  the  following  cases: 

1.  When  the  parties  and  all  the  subscribing  witnesses 
are  dead;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses 
are  nonresidents  of  the  state;  or, 

3.  When  the  place  of  their  residence  is  unknown  to  the 
party  desiring  the  proof,  and  cannot  be  ascertained  by  the 
exercise  of  due  diligence;  or, 

11 
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4.  When  the  crabscribing  witness  conceals  himaeU,  or 
cannot  be  found  by  the  officer  by  the  exercise  of  due  dili- 
gence in  attempting  to  serve  the  subpoena  or  attachment; 
or, 

6.  In  case  of  the  continued  failure  or  refusal  of  the  wit- 
ness to  testify,  for  the  space  of  one  hour  after  his  appear- 
ance.   En.  March  21,  1872. 

Cal.  Rep.  Cit    55,  565;  64,  271. 

S  1199.    Evidence    of    handwriting    must    provsi    what. 

The   evidence  taken  under   the   preceding    section    must 
satisfactorily  prove  to  the  officer  the  following  facts: 

1.  The  existence  of  one  or  more  of  the  conditions  men- 
tioned therein;  and, 

2.  That  the  witness  testifsring  knew  the  person  whose 
name  purports  to  be  subscribed  to  the  instrument  as  a 
party,  and  is  well  acquainted  with  his  signature,  and  that 
it  is  genuine;  and, 

8.  That  the  witness  testifying  personally  knew  the  per- 
son who  subscribed  the  instrument  as  a  witness,  and  is 
well  acquainted  with  his  signature,  and  that  it  is  genuine; 
and, 

4.  The  place  of  residence  of  the  witness.  En.  March  21, 
1872.    Am'd.  1873-4,  227. 

Cal.  Rep.  Cit    55,  665. 

Proving  handwriting,  generally:  See  Code  Civ.  Proc., 
seoB.  1815,  1943-1946. 

§  1200.  Certificate  of  proof.  An  officer  taking  proof  of 
the  execution  of  any  instrument  must,  in  his  certificate 
indorsed  thereon  or  attached  thereto,  set  forth  all  the 
matters  required  by  law  to  be  done  or  known  by  him,  or 
proved  beford  him  on  the  proceeding,  together  with  the 
names  of  all  the  witnesses  examined  before  him,  their 
places  of  residence  respectively,  and  the  substance  of  their 
testimony.    En.  March  21,  1872. 

Cal.  ixep.  Cit    65,  666. 

S  1201.  Officers  authorized  to  do  certain  things.  Offi* 
cers  authorized  to  take  the  proof  of  Instruments  are  au- 
thorized in  such  proceedings: 

1.  To  administer  oaths  or  affirmations,  as  prescribed  in 
section  2093,  Code  of  Civil  Procedure; 

2.  To  employ  and  swear  interpreters; 

8.  To  issue  subpoena,  as  prescribed  in  section  1986,  Code 
of  Civil  Procedure; 
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4.  To  punish  for  contempt,  as  prescribed  in  sections, 
1991,  1993,  1994,  Code  of  Civil  Procedure.  En.  March  21, 
1S72. 

CaL  Rep.  CIL    56,  565. 

The  civil  damages  and  forfeiture  to  the  party  aggrieved 
are  prescribed  in  section  1992,  Code  of  Civil  Procedure. 

S  1202.  When  Instrument  Is  improperly  certified,  party 
may  have  action  to  correct  error.  When  the  acknowledg- 
ment or  proof  of  the  execution  of  an  instrument  is  prop- 
erly made,  but  defectively  certified,  any  party  interested 
may  have  an  action  in  the  superior  court  to  obtain  a  Judg- 
ment correcting  the  certificate.  En.  March  21,  1872. 
Am'0.  1905,  604. 

Cal.  Rep.  Cit.  53,  485;  53,  486;  53,  487;  55,  565;  59,  514; 
63,  288;  73,  454;  116,  876. 

S  1203.  In  certain  cases  parties  Interested  may  obtain 
Judgment  of  proof  of  an  Instrument.  Any  person  interested 
under  an  instrument  entitled  to  be  proved  for  record  may 
institute  an  action  in  the  superior  court  against  the  propw 
parties  to  obtain  a  Judgment  proving  such  instrument.  En. 
March  21,  1872.    Am'd.  1905,  604. 

Cal,  Rep.  Cit.    53,  485;  53,  486;  53,  487;  55,  666. 

S  1204.  Effect  of  Judgment  in  such  action.  A  certified 
copy  of  the  Judgment  in  a  proceeding  instituted  under 
either  of  the  two  preceding  sections,  showing  the  proof 
of  the  instrument,  and  attached  thereto,  entitles  such  in- 
strument to  record,  with  like  effect  as  if  acknowledged. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    55,  566. 

9  1205.  Conveyances  heretofore  made  to  be  governed 
by  then  existing  laws.  The  legality  of  the  execution,  ac- 
knowledged, proof,  form,  or  record  of  any  conveyance 
or  other  instrument  made  before  this  code  goes  into  effect, 
executed,  acknowledged,  proved,  or  recored  is  snot  affected 
by  anjrthing  contained  in  this  chapter,  but  depends  for  its 
validity  and  legality  upon  the  laws  in  force  when  the  act 
was  performed.    En.  March  21,  1872. 

Cal.  Rep.  Cit    53,  486;  56,  566. 

I  1206.  Recording  to  be  governed  by  then  existing  laws. 
All  conveyances  of  real  property  made  before  this  code 
goes  into  effect,  and  acknowledged  or  proved  according 
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to  the  laws  In  force  at  the  time  of  such  maUng  and  ao- 
knowled^ment  or  pi  oof,  have  the  same  force  as  evidence, 
and  may  be  recorded,  in  the  same  manner  and  with  the 
like  effect,  as  conveyances  executed  and  acknowledged  in 
pursuance  of  this  chapter.    Ehi.  March  21,  1872. 

S  1207.  Validating  defective  certificates  of  aclcnowiedg- 
ment.  Any  instrument  affecting  real  property,  which  was, 
previous  to  the  first  day  of  January,  one  thousand  nine 
hundred  and  three,  copied  into  the  proper  book  of  record, 
kept  in  the  office  of  any  county  recorder,  imparts,  after 
that  date,  notice  of  its  contents  to  subsequent  purchasers 
and  incumbrancers,  notwithstanding  any  defect,  omission, 
or  informality  in  the  execution  of  the  ijistrument,  or  In 
the  certificate  of  acknowledgment  thereof,  or  the  absence 
of  any  such  certificate;  but  nothing  herein  affects  the 
rights  of  purchasers  or  incumbrancers  previous  to  that 
date.  Duly  certified  copies  of  the  record  of  any  such 
instrument  may  be  read  in  evidence  with  Ifke  effect*  as 
copies  of  an  instrument  duly  acknowledged  and  recorded; 
provided,  when  such  copying  in  the  proper  book  of  record 
occurred  within  fifteen  years  prior  to  the  trial  of  the  ac- 
tion, it  is  first  shown  that  the  original  instrument  was 
genuine.    En.  Stats.  1873-4,  228.    Am'd.  1897,  64;  1903,  108. 

Cal.  Rep.  Cit.    66,  566 

Acts  curing  defective  acknowledgments:   See  post.  Ap- 
pendix, title  Acknowledgments. 

ARTIOIiB  TV. 

EFFECT    OF    RECORDING    OR    OF    THE    WANT    THEREOF. 

8  1213.  Conveyance  filed  with  recorder  is  constructive  notice. 

I  1214.  Conveyances   to  be   recorded,   or  are   void,   etc. 

I  1215.  Conveyance  defined. 

I  1216.  Powers  of  attorney,  how  revoked. 
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1217.    Unrecorded  Instrument  valid  between  the  parties. 


.  1218.    Recording  of  certified  copies  of  instruments, 
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§  1213.  Conveyance  filed  with  recorder  Is  constructive 
notice.  Every  conveyance  of  real  property,  acknowledged 
o  proved,  and  certified,  and  recorded,  as  prescril)ed  by 
law,  from  the  time  it  is  filed  with  the  recorder  for  record, 
is  constructive  notice  of  the  contents  thereof  to  subsequent 
purchasers  and  mortgagees;  and  a  certified  copy  of  any 
such  recorded  conveyance  may  be  recorded  in  any  other 
county,  and  when  so  recorded  the  record  thereof  shall 
have  the  same  force  and  effect  as  though  it  was  of  the 
original  conveyance.    En.  March  21,  1872.    Am'd.  1897,  69. 
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Cal.  Rep.  Cit.    46.  606;  46,  608;  46,  609;  66,  628;  63,  816; 

70,  26;   74,  218;  90,  477;   96,  306;   96,  307;  98,  618; 

104,  398;  104,  400;  109,- 189;  128,  632;  131,  656;  131, 

657;   134,  447;  144,  35;  146,  8. 

Recording  dates  from  time  of  deposit:   See  ante,  sec. 

1170. 

§  1214.  Conveyances  to  be  recorded,  or  are  voldi  etc. 
Bvery  conveyance  of  real  property,  other  than  a  lease 
for  a  term  not  exceeding  one  year,  is  void  as  against  any 
subsequent  purchaser  or  mortgagee  of  the  same  property, 
or  any  part  thereof,  in  good  faith  and  for  a  valuable  con< 
sideration,  whose  conveyance  is  first  duly  recorded,  and  as 
against  any  Judgment  altecting  the  title,  unless  such  con- 
veyance shall  have  been  duly  recorded  prior  to  the  record 
of  notice  of  action.  En.  March  21,  1872.  Am'd.  1895,  60. 
Cal.  Rep.  Cit.    46,  606;  46,  608;  46,  609;  63,  316;  65,  169; 

74,  218;  74,  446;   76,  654;  77,  638;  82,  624;  82,  626; 

86,  272;  96,  306;  96,  307;  97,  682;  98,  618;  100,  691; 

109,  189;  113,  632;  119,  63;  124,  679;  126,  604;  126^ 

606;  130,  458;  131,  659;  131,  660;  134,  443;  144,  81; 

144,  35;  145,  413. 
Intent  to  defraud  purchasers  avoids  deed:  See  post,  sec. 
1227. 

S  1215.    Conveyance   defined.    The  term   "conveyance," 
as  used  in  sections  1213  and  1214,  embraces  every  instru- 
ment In  writing  by  which  any  estate  or  interest  in  real 
property  is  created,  aliened,  mortgaged,  or  incumbered, 
or  by  which  the  title  to  any  real  property  may  be  affected, 
except  wills.    En.  March  21,  1872. 
Cal.  Rep.  Cit.    46,  607;  46,  608;  46,  609;  66,  628  r  66,  666; 
74,  218;  74,  849;  96,  307;  98,  618;  98,  629;  120,  179; 
126,  603;  126,  606,  144,  35;  146,  8. 

§  1216.  Powers  of  attorney,  how  revoked.  No  instru- 
ment containing  a  power  to  convey  or  execute  instruments 
altecting  real  property,  which  has  been  recorded,  is  re- 
voked i)y  any  act  of  the  party  by  whom  it  was  executed, 
unless  the  instrument  containing  such  revocation  is  also 
acknowledged  or  proved,  certified  and  recorded,  in  the 
same  office  in  which  the  instrument  containing  the  power 
was  recorded.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    65,  666. 

§  1217.  Unrecorded  instrument  valid  between  the  par- 
ties. An  unrecorded  Instrument  is  valid  as  between  the 
parties  thereto  and  those  who  have  notice  thereof.  Ehi. 
March  21,  1872. 
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Cal.  Rep.  Cit.  82,  626;  85,  272;  96,  805;  96,  806;  100, 
590;  104,  398;  108,  253;  108,  256;  118,  260,  119,  63; 
119,  371;  124,  579;  130,- 467;  144,  31;  145,  413;  146,  9. 

S  1218.  Recording  of  certified  copies  of  instruments. 
A  certified  copy  of  an  Instrument  affecting  the  title  to 
real  property,  once  recorded  may  be  recorded  in  any  other 
county,  and,  when  so  recorded,  the  record  thereof  has  the 
same  force  and  effect  as  though  It  was  of  the  original  in- 
strument.   En.  Stats.  1905,  604. 

This    Is    a    new    Bection.    It    Is    self-ezplanatonr.^-Code    CommiMioner'a 
Note. 

CHAPTER  V. 

UNLAWFUL  TRANSFERS. 

S  1227.    Certain  Instruments  void  against  purchasers,  etc. 
S  1228.    Not  void  against  purchaser  having  notice,  unless  fraud  Is  mu- 
tual. 
§  1229.    Power  to  revoke,  when  deemed  executed. 
8  1290.    Same. 
S  1231.    Other  provisions. 

S  1227.  Certain  Instruments  void  against  purchasers, 
etc.  EiVery  Instrument,  other  than  a  will,  afTectlng  an  es- 
tate In  real  property.  Including  every  charge  upon  real 
property,  or  upon  its  rents  or  profits,  made  with  Intent  to 
defraud  prior  or  subsequent  purchasers  thereof,  or  incum- 
brancers thereon.  Is  void  as  against  every  purchaser  or  in- 
cumbrancer, for  value,  of  the  same  property,  or  the  rents 
or  profits  thereof.    En.  March  21,  1872. 

Cal.  Rep.  Clt    55,  566;  114,  535;  117,  146. 

Transfers  In  fraud  of  creditors:  See  post,  sees.  3439  et 
seq. 

Fraudulent  intent  is  question  of  fact:  See  post,  see. 
3442. 

S  1228.  Not  void  against  purchaser  having  notice,  un- 
iess  fraud  Is  mutual.  Ko  Instrument  Is  to  be  avoided  un- 
der the  last  section,  in  favor  of  a  subsequent  purchaser 
or  Incumbrancer  having  notice  thereof  at  the  time  his  pur- 
chase was  made,  or  his  lien  acquired,  unless  the  person 
In  whose  favor  the  instrument  was  made  was  privy  to  the 
fraud  Intended.    En.  March  21,  1872. 

Cal  Rep.  Clt.    55,  566. 

S  1229.  Power  to  revolce,  when  deemed  executed. 
Where  a  power  to  revoke  or  modify  an  Instrument  affect- 
ing the  title  to,  or  the  enjoyment  of  an  estate  in  real 
property,  is  reserved  to  the  grantor,  or  given  to  imy  other 
person,  a  subsequent  grant  of,  or  charge  upon,  the  estate, 
by  the  person  having  the  power  of  revocation,  in  favor  of 
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a  purchaser  or  incumbrancer  for  yalue,  operates  as  a 
reTOcation  of  the  original  instrument,  to  the  extent  of  the 
power,  in  favor  of  such  purchaser  or  incumbrancer.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit    56,  566;  132,  558. 

S  1230.  Same.  Where  a  person  having  a  power  of  revo- 
cation, within  the  provisions  of  the  last  section,  is  not  en- 
titled to  execute  it  until  after  the  time  at  which  he  makes 
such  a  grant  or  charge  as  is  described  in  that  section,  the 
power  is  deemed  to  be  executed  as  soon  as  he  is  entitled  to 
execute  it    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    132,  558. 

§  1231.  Other  provisions.  Other  provisions  concerning 
unlawful  transfers  are  contained  in  part  II,  division  fourth, 
of  this  code,  concerning  the  special  relations  of  debtor  and 
creditor.    Bn.  March  21,  1872. 

See  post,  sees.  3439  et  sea. 

TITLE  V. 

HOMBSTBADS. 

Chapter  I.    General  Provisions,  §§  1237-1261. 

II.    Homestead  of  the  Head  of  a  Family,  8S  1262- 

1265. 
III.    Homestead  or  Other  Persons,  (§  1266-1269. 
lY.    Alienation  of  homesteads  of  insane  persons. 

CHAPTER  L 

GENERAL.  PROVISIONS. 

9  1237.  Homestead,  of  what  It  consists. 

f  1238.  From  what  It  may  be  carved. 

j  1239.  From  what  not. 

I  1240.  Exempt  from  forcevl  sale. 

I  1241.  Subject  to,  when. 

f  1242.  How  conveyed  or  Incumbered. 

S  I24S.  How  abandoned. 

S  1244.  Same. 

I  1246.  Proceedings  on  execution  against  homestead. 

I  1246.  Same. 

f  1247.  Same. 

I  1248.  Same. 

}  1249.  Same. 

I  1250.  Same. 

i  uei.  Same. 

I  1252.  Same. 

1263.  Same. 

1254.  Same. 

1256.  Same. 

1256.  Same. 

I  1257.  After  sale,  money  equal  to  homestead  exemption  protected. 

1258.  Compensation  of  appraisers. 

1259.  Costs. 

1260.  Who  may  select  homestead,  value  of. 

1261.  Head  of  family  deflped. 


It  12S7-1241  QENBRAL  PROVI8iaN&  SB4 

S  1237.    Homestead,  of    what    it    consiste.    The    home- 
stead consists  of  the  dwelling-house  in  which  the  claimant 
resides,  and  the  land  on»which  the  same  is  situated,  se- 
lected as  in  this  title  provided.    En.  March  21, 1872.    Am'<L 
1873-4,    228. 
Cal.  Rep.  Cit    119.  166;  52,  630;  62,  134;  62,  289;  69,  198; 
to,  239;   71,  302;   71,  303;   73,  592;   75,  424;   76,  643; 
78,  312;    79,  610;    80,  73;   82,  228;    82,  233;   82,  237; 
92,  519;  98,  478;  117,  353;  117,  355;  125,  325;  126,  528; 
141,  649;   146,  429. 
Homesteads-— Constitutional  protection:  See  Const    Cal. 
1879.  art  XVII.  sec.  1. 
Selection  of  homestead:  Post,  sec.  1262. 
Exemption  of  homestead:  Sees.  1240.  1241,  infra. 
Setting    apart  homestead   for   decedent's    family:  Code 
Civ.  Proc,  sees.  1474  et  seq. 
Abandonment  of  homestead:  Sec.  1243,  infra. 

§  123&  From  what  it  may  be  carved.  If  the  claimant 
be  married,  the  homestead  may  be  selected  from  the  com- 
munity property,  or  the  separate  property  of  the  husband, 
or,  with  the  consent  of  the  wife,  from  her  separate  prop- 
erty. When  the  claimant  is  not  married,  but  is  the  head 
of  a  family,  within  the  meaning  of  section  one  thousand 
two  hundred  and  sixty-one,  the  homestead  may  be  selected 
from  any  of  his  or  her  property.  En.  March  21,  1872. 
Am'd.  1873-4,   229. 

Cal.  Rep.  Cit  70,  239;  70.  240;  76,  317;  117,  409;  121. 
585;   144,  617. 

S  1239.  From  what  not.  The  homestead  cannot  be  se- 
lected from  the  separate  property  of  the  wife  without  her 
consent,  shown  by  her  making,  or  joining  in  making,  the 
declaration  of  homestead.  En.  March  21,  1872.  Am'd. 
1873-4    229. 

Cal.'  Rep.  Cit    76,  529;  86,  154;  121.  585;  141,  462. 

S  1240.    Exempt  from  forced    sale.    The   homestead    is 

exempt  from  execution  or  forced  sale,  except  as  in  this 

title  provided.    En.  March  21,  1872. 

Cal.  Rep.  Cit    54,  83;  59.  618;  70,  188;  70.  189;  72.  483; 

72,  484;  74.  361;   82.  233;  82.  237;  100.  327;  108,  220; 

111,  486;  111.  487;  118.  31;  121.  587;  125,  83;  132.  321; 

140,  621;   146,  743. 

§  1241.    Subject  to,  when.    The  homestead  is  subject  to 
execution  of  forced  sale  in  satisfaction  of  judgments  ob- 
!  tained: 
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L  Before  the  declaration  of  homestead  was  filed  for 
record,  and  which  constitute  Hens  upon  the  premises. 

2.  On  debts  secured  by  mecl^anics,  contractors,  subcon- 
tractors, artisans,  architects,  builders,  laborers  of  every 
class,  materialmen's  or  vendors'  liens  upon  the  premises. 

3.  On  debts  secured  by  mortgages  on  the  premises,  exe- 
cuted and  acknowledged  by  husband  and  wife,  or  by  an 
unmarried  claimant. 

4.  On  debts  secured  by  mortgages  on  the  premises,  exe^ 
cuted  and  recorded  before  the  declaration  of  homestead 
was  filed  for  record.  En.  March  21,  1872.  Am'd.  1873-4, 
229;    1880.  7;    1887,  81. 

Cal.  Rep.  Cit  59,  618;  64,  78;  70,  188;  70,  559;  72,  485; 
78,  474;  82,  229;  86,  141;  104,  34;  108,  220;  111,  486; 
111,  487;  113,  31;  119,  372;  119,  373;  124,  106;  124,  107; 
132,  321.  Subd.  1—54,  83;  58,  2;  126,  530.  Subd.  2— 
72,  484;  74,  360;  81,  649.  Subd.  3—99,  48.  Subd.  4— 
71,  480;  91,  97;  94,  79;  109,  168;  114,  567;  119,  371; 
121,  256;  124,  417;  125,  83;  125,  325;  133,  413;  133,  414. 

Mortgage  of:  See  next  section. 

S  1242.  How  conveyed  or  Incumbered.  The  homestead 
of  a  married  person  cannot  be  conveyed  or  incumbered, 
unless  the  instrument  by  which  it  is  conveyed  or  incum- 
bered is  executed  and  acknowledged  by  both  husband  and 
wife.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  78,  312;  81,  220;  81,  221;  82,  229;  99,  48; 
100,  238;  102,  207;  108,  220;  113,  31;  113,  32;  117,  354; 
120,  61;  125,  83;  126,  476;  130,  393. 

See  sec.  1241,  subds.  3,  4. 

Act  enabling  parties  to  alienate  and  incumber  home- 
steads: See  post.  Appendix,  title  Homesteads. 

§  1243.  How  abandoned.  A  homestead  can  be  aban- 
doned only  by  a  declaration  of  abandonment,  or  a  grant 
thereof,  executed  and  acknowledged: 

1.  By  the  husband  and  wife,  if  the  claimant  is  married; 

2.  By  the  claimant,  if  unmarried.    En.  March  21,  1872. 
CaL  Rep.  Cit    58,  15;  65,  368;  68,  134;  71,  328;  74,  268; 

78,  312;  81,  221;  82,  229;  93,  668;  93,  670;  94,  68; 
98,  147;  100,  842;  106,  205;  113,  31;  117,  854;  121,  586; 
146,  431.    Subd.  1—121,  94;    130,  893. 

8  1244.  Same.  A  declaration  of  abandonment  is  effect- 
ual only  from  the  time  it  is  filed  in  the  office  in  which  the 
homestead  was  recorded.    En.  March  21,  1872. 

Cal.  Rep.  Cit  66,  368;  71,  328;  81,  221;  95,  405;  100,  342; 
113,  31;  121,  94;  121,  586. 


^^J 


j:<^J 


19  lMB-1251  OXN1BRAL  FROVI8IONB.  91 

I  1246.    Proceedings   on    execution   against   homestead. 
When  an  execution  for  the  enforcement  of  a  Judgment  ob- 
'tained  In  a  case  not  wlUiin  the    classes  enumerated  in 
section  1241  Is  levied  upoii  the  homestead,  the  judgment 
creditor  may  apply  to  the  superior  court  of  the  county  In. 
which  the  homestead  is  situated  for  the  appointment  of 
persons  to  appraise  the  value  thereof.    En.  March  21,  1S72. 
Am'd.  1880,  7. 
Cal.  Rep.  Git    69,  618;  59,  619;  62,  138;  70.  659;  74,  268; 
75,  164;   79,  461;   79,  609;   82,  230;   85,  74;   86,  120; 
86,  121;  86,  141;  144,  663;  146,  249;  146,  740;  146,  741; 
146,   743. 
Value  of  homestead:  See  sec.  1263. 

S  1246.  Same.  The  application  must  be  made  upon  a 
verified  petition,  showing: 

1.  The  fact  that  an  execution  has  been  levied  upon  the 
homestead; 

2.  The  name  of  the  claimant; 

3.  That  the  value  of  the  homestead  exceeds  the  amount 
of  the  homestead  exemption.    En.  March  21,  1872. 

CaL  Rep.  Cit    79,  461;  144,  663. 

8  1247.  Same.  The  petition  must  be  filed  with  the 
clerk  of  the  superior  court  En.  March  21,  1872.  Am'd. 
1880    8. 

Cal.  Rep.  Cit    144,  663. 

8  1248.  Same.  A  copy  of  the  petition,  with  a  notice  of 
the  time  and  place  of  hearing,  must  be  served  upon  the 
claimant,  at  least  two  days  before  the  hearing.  En.  March 
21    1872 

Cal.  Rep.  Cit    144,  663;  145,  538. 

8  1249.  Same.  At  the  hearing  the  judge  may,  upon 
proof  of  the  service  of  a  copy  of  the  petition  and  notice, 
and  of  the  facts  stated  in  the  petition,  appoint  three  disin- 
terested residents  of  the  county  to  appraise  the  value  of  the 
homestead.    En.  March  21,  1872. 

CaL  Rep.  Cit    85,  74;  144,  663;  145.  553. 

8  1250.  Same.  The  persons  appointed,  before  entering 
upon  the  performance  of  their  duties,  must  take  an  oath 
to  faithfully  perform  the  same.    En.  March  21,  1872. 

CaL  Rep.  Cit    144«  663. 

8  1261.  Same.  They  must  view  the  premises  and  ap- 
praise the  value  thereof,  and  if  the  appraised  value  ex- 
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ceeds  the  homestead  exemption  they  must  determine 
whether  the  land  claimed  can  be  divided  wtlhout  material 
injury.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    79,  610;  144,  663. 

« 

S  1252.  8ame.  Within  fifteen  days  after  their  appoint- 
ment they  must  make  to  the  judge  a  report  in  writing, 
which  report  must  show  the  appraised  value  and  their  de- 
termination upon  the  matter  of  a  division  of  the  land 
claimed.    En.  March  21, 1872. 

Cal.  Rep.  Git.    144,  663. 

S  1253.  Same.  If,  from  the  report,  it  appears  to  the 
judge  that  the  land  claimed  can  be  divided  without  mate- 
rial injury,  he  must,  by  an  order,  direct  the  appraisers  to 
set  off  to  the  claimant  so  much  of  the  land,  including  the 
residence,  as  will  amount  in  value  to  the  homestead  ex- 
emption, and  the  execution  may  be  enforced  against  the 
remainder  of  the  land.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    52,630;    75,165;    7y,  o.,,    144,663. 

§  1254.  Same.  If,  from  the  report,  it  appears  to  the 
judge  that  the  land  claimed  exceeds  in  value  the  amount 
of  the  homestead  exemption,  and  that  it  cannot  be  di« 
vided,  he  muist  make  an  order  directing  its  sale  under  the 
execution.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    79,  461;    144,  663;    146,  744. 

§  1255.  Same.  At  such  sale  no  bid  must  be  received, 
unless  it  exceeds  the  amount  of  the  homesteiad  exemption. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    144.  663. 

S  1256.  Same.  If  the  sale  is  made,  the  proceeds 
thereof,  to  the  amount  of  the  homestead  exemption,  must 
be  paid  to  the  claimant,  and  the  balance  applied  to  the 
satisfaction  of  the  execution.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    86,  74;    144,  663. 

§  1257.  After  sale,  money  equal  to  homestead  exemp- 
tion protected.  The  money  paid  to  the  claimant  is  entitled, 
for  the  period  of  six  months  thereafter,  to  the  same  pro- 
tection against  legal  process  and  the  voluntary  disposition 
of  the  husband  which  the  law  gives  to  the  homestead.  Bn. 
March  21,  1872.    Am'd.  1873-4,  230. 

Cal.  Rep.  Cit.    144,  663. 

9  1258.  Compensation  of  appraisers.  The  court  must 
fix  the  compensation  of  the  appraisers,  not  to  exceed  five 
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aollars  per  day  each  for  the  time  actually  engaged.    Bn. 
Mandi  21,  1872. 

Cal.  Rep.  CIt.    144,  663;    146,  740. 

S  1259.  Costs.  The  execution  creditor  must  pay  the 
costs  of  these  proceedings  in  the  first  instance;  but  in  Uie 
cases  provided  for  in  sections  1253  and  1254  the  amount 
so  paid  must  be  added  as  costs  on  execution,  and  collected 
accordingly.    En.  March  21,  1872.  ' 

Cal.  Rep.  cut.    62,  138;  82,  230;    144,  663. 

S  1260.  Who  may  select  homestead,  value  of.  Home- 
steads may  be  selected  and  claimed: 

1.  Of  not  exceeding  five  thousand  dollars  in  value  by 
any  head  of  a  family; 

2.  Of  not  exceeding  one  thousand  dollars  In  value  by 
any  other  person.    Ehi.  March  21,  1872. 

Cal.  Rep.  Cit.  62,  135;  62,  136;   62,  137;    62,  138;   76,  644; 
85,  74;    86,  141,  108,  219;    a^I,  585;  126,  528;    146, 
429. 

EBtimate  of  value:  See  sec.  1263,  infra. 

Place  of  recording:  See  sec.  ^26,  Infra. 

S  1261.  Head  of  family  defined.  The  phrase  '*head  of  a 
family,"  as  used  in  this  title,  includes  within  its  meaning: 

1.  The  husband,  when  the  claimant  is  a  married  person. 

2.  Every  person  who  has  residing  on  the  premises  with 
him  or  her,  and  under  his  or  her  care  and  maintenance, 
either:  (1)  his  or  her  minor  child,  or  minor  grandchild,  or 
the  minor  child  or  his  or  her  deceased  wife  or  husband; 
(2)  a  minor  brother  or  sister,  or  the  minor  child  of  a  de- 
ceased brother  or  sister. 

3.  A  father,  mother,  grandfather,  or  grandmother. 

4.  The  father,  mother,  grandfather,  or  grandmother  of  a 
deceased  husband  or  wife. 

5.  An  unmarried  sister,  or  any  other  of  the  relatives 
mentioned  in  this  section,  who  have  attained  the  tige  of 
majority,  and  are  unable  to  take  care  of  or  8upt>ort  them- 
selves.   En.  March  21,  1872.    Am'd.  1873-4,  230;  1893,  123. 

Cal.   Rep.   Cit    108,    219;     146,    743.    Subd.   2—86,   141 
Subd.  3— 86,  138.    Subd.  6—118,  301;  121,  585. 
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CHAPTER  II. 

'  HOMSSTEAB  OF  THE   HEAD  OF  A  FAMILY. 

§  1262.  Mode  of  selection. 

I  1263.  Declaration  of  homestead  must  contain  what. 

§  1264.  Declaration  must  be  recorded. 

S  126o.  Tenure  by  which  homestead  Is  held. 

S  1262.  Mode  of  selection.  In  order  to  select  a  home- 
stead, the  husband  or  other  head  of  a  family,  or  In  case 
the  husband  has  not  made  such  selection,  the  wife  must 
execute  and  acknowledge,  in  the  same  manner  as  a  grant 
of  real  property  is  acknowledged,  a  declaration  of  home- 
stead, and  file  the  same  for  record.  En.  March  21,  1872. 
Am'd.  1873-4,  280. 

Cal.  Rep.  Cit.  62,  135;  62,  137;  62,  138;  66,  458;  76, 
529;  76,  644;  79,  205;  98,  148;  108,  219;  110,  203; 
121,  585;    126,  528. 

Declaration  of  homestead:  See  next  section. 
Selection  by  wife:  See  ante,  sees.  1238,  1239. 
Place  of  recording:  See  sec.  1264,  Infra. 

§  1263.  Declaration  of  liomettead  must  contain  what. 
The  declaration  of  homestead  must  contain: 

1.  A  statement,  showing  that  the  person  making  it  is 
the  head  of  a  family,  and,  if  the  claimant  is  married,  the 
name  of  the  spouse;  or,  when  the  declaration  is  made  by 
the  wife,  showing  that  her  husband  has  not  made  such 
declaration,  and  that  she  therefore  makes  the  declaration 
for  their  Joint  benefit; 

2.  A  statement  that  the  person  making  it  Is  residing  on 
the  premises,  and  claims  them  as  a  homestead; 

3.  A  description  of  the  premises; 

4.  An  estimate  of  their  actual  cash  value.  Bn.  March 
21,  1872.    Am'd.  1873-4,  231;     1905,  604. 

The  change  consiats  hi  the  insertion  of  the  worvlB  "and  if  the  claimant 
is  married  the  name  of  the  eipouae,'*  after  'family."— Code  Commla- 
sloner'fl  Note. 

Gal.  Rep.  Cit.  52,  635;  54,  618;  54,  620;  55,  136;  56, 
527;  62,  135;  62,  136;  62,  137;  62,  138;  65,  843; 
66,  458;  69,  198;  71,  303;  71,  304;  76,  525;  76,  644; 
79,  204;  82,  228;  83.  30;  92.  4;  98,  148;  108.  219; 
110,  203;  121,  585;  122,  113.  Subd.  1—126,  528. 
Suhd.  2— 141,  500.    Subd.  3—141,  500. 

Head  of  a  family:  See  ante,  sec.  1261. 
Residence  necessary:  See  sec.  1237. 
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S  1264.  Declaration  must  be  recorded.  The  declaration 
must  be  recorded  in  the  office  of  the  recorder  of  the 
coonty  in  which  the  land  is  situated.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    98,  148;    110,  203. 

Daty  of  recorder:  See  Pol.  Code,  sec.  4236. 

0 

i  1265.  Tenure  by  which  homestead  Is  held.  From  and 
after  the  time  the  declaration  is  filed  for  record,  the 
premises  therein  described  constitute  a  homestead.  If  the 
selection  was  made  by  a  married  person  from  the  com- 
munity property,  the  land,  on  the  death  of  either  of  the 
spouses,  vests  in  the  survivor,  subject  to  no  other  liability 
than  such  as  exists  or  has  been  created  under  the  pro- 
visions of  this  title;  in  other  cases,  upon  the  death  of  the 
person  whose  property  was  selected  as  a  homestead.  It 
shall  go  to  his  heirs  or  devisees,  subject  to  the  j>ower  of 
the  superior  court  to  assign  the  same  for  a  limited  period 
to  the  family  of  the  decedent;  but  in  no  case  stall  it  be 
held  liable  for  the  debts  of  the  owner,  except  as  provided 
in  this  tiUe.  En.  March  21,  1872.  Am'd.  1878-4,  231;  1880, 
8. 

Cal.  Rep.  Cit;  50,  543;  52,  296;  52,  297;  ol,  298;  54, 
501;  64,398;  76,631;  76,644;  78,812;  78,474; 
79,  205;  81,  219;  81,  243;  82,  10;  88,  442;  85,  74; 
85,  621;  86,  120;  86,  138;  86,  163;  92,  371;  92,  519; 
98,  148;  98,  478;  100,  451;  102,  341;  108,  654;  111, 
483;  113,  30;  118,  300;  118,  301;  121,  269;  121, 
653;  132,  611;  139,  72;  139,  lt>i;  144,  147. 
Descent  of  homestead:  See  Code  Civ.  Proc.,  sees.  1474, 
1475. 

Property  exempt  from  execution  to  be  set  apart  for 
family:  Code  Civ.  Proc,  sees.  1466-1470. 

Homestead  set  apart  by  probate  court:  Code  Civ.  Proc. 
sees.  1474  et  seq. 

CHAPTER  ra. 

HOMESTEAD  OF  OTHEOl  PER80N& 

§  1266.  Mode  of  selection. 

i  1167.  Declaration  of  homestead. 

§  1268.  Dsclaration  must  be  recorded. 

J  U69.  Effect  of  flUns  for  record  Uie  declaration  of  homestead. 

S  1266.  Mode  of  selection.  Any  person  other  than  the 
head  of  a  family,  in  the  selection  of  a  homestead,  must 
execute  and  acknowledge,  in  the  same  manner  as  a  grant 
of  real  property  is  acknowledged,  a  "declaration  of  home- 
stead."   En.  March  21,  1872. 

Cal.  Rep.  Cit    86, 141. 
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S  1267.  0*cl«ratlon  of  homestead.  The  declaration 
must  contain  everything  required  by  the  second,  third, 
and  fourth  suhdiyisions  of  section  1268.  Bn.  Mardi  21, 
1S72. 

S  126&  Declaration  muat  be  recorded.  The  declaration 
must  be  recorded  in  the  office  of  the  county  recorder  of 
the  county  in  which  the  land  is  situated.  En.  March  21, 
1872. 

Daty  of  recorder:  See  Pol.  Ck>de,  sec.  4285. 

S  1269«  Effect  of  fliing  for  record  the  declaration  of 
homestead.  From  and  after  the  time  the  declaration  is 
filed  for  record,  the  land  described  therein  is  a  homestead. 
Bn.  March  21,  1872. 

Gal.  Rep.  Cit    82,  228;  86,  14L 

CHAPTER  IV. 
Chapter  added  March  22,  1906.    Stats.  1906,  725. 

AUENATION  OF  HOMBSTEA.DS  OF  INSANE  PERSONa 

S  12C9a.    Petition  for  sale  or  mortsase  of  bomestead  where  husband  or 

wife  Is  Insane. 
I  U681».    Notloe  of  appUeatloa  for  order. 
i  12690.    Which  an  order  may  be  made  to  sell  or  mortsacs  tha  hona- 

steaid  of  an  insane  person. 

§  1289a.  Petition  for  aale  or  mortgage  of  homeetead 
where  husband  or  wife  la  Insane.'  In  case  of  a  homestead. 
If  either  the  hueftMUid  or  wife  becomes  hopelessly  Insane, 
the  husband  or  wife  not  Insane  may  petition  the  superior 
court  of  the  county  in  which  such  homestead  is  situated 
for  an  order  permitting  the  husband  or  wife,  not  insane, 
to  sell  and  oonyey,  or  mortgage,  such  homestead  to  raise 
moneys  to  satisfy  a  lien  or  charge  thereon,  or  to  proTide 
for  the  support  and  care  either  of  the  sane  or  insane 
Bponse,  or  of  their  minor  children.  Such  petition  must 
be  subscribed  and  sworn  to  by  the  applicant,  setting  forth 
the  name  and  age  of  the  insane  hue^nd  or  wife;  the  num- 
ber, age,  and  sex  of  the  children,  if  any,  of  such  Insane 
husband  or  wife;  a  description  of  the  premises  constitut- 
ing the  homestead;  the  value  of  the  same;  the  county  in 
which  it  is  situated;  and  such  facts,  in  addition  to  that 
of  the  Insanity  of  the  husband  or  wife,  relating  to  the  cir- 
cumstances and  necessities  of  the  applicant  and  his  or 
her  family,  as  he  or  she  may  rely  upon  in  support  of  the 
petition.    Bn.  Stats.  1906,  725. 

The  sUtttte  of  1S73-4,  pa«e  S82.  relating  to  homesteads  belondnff  to  in- 
sane persons.  Is  codified  in  the  above  eectlons,  which  are  placed  In  a 
new  chapter,  entitied  **Allenation  of  Homesteads  jof  Inaaiia  Ftasoos." 
Cods  OommJailonei's  NotSb 
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S  1269b.  Notice  of  appllcatfon  for  order.  Notice  of  the 
application  for  such  order  must  be  given  by  publication  of 
the  same,  in  a  newspaper  published  in  the  county  in  which 
such  homestead  is  situated,  if  there  is  a  newspaper  pub- 
lished therein,  once  each  week  for  three  successiye  weeks, 
prior  to  the  hearing  of  such  application,  and  a  copy  of  such 
notice  must  also  be  personally  served  upon  the  nearest 
male  relative  of  such  insane  husband  or  wife,  resident  in 
this  state,  at  least  three  weeks  prior  to  such  application; 
and  in  case  there  is  no  such  male  relative  known  to  the 
applicant,  a  copy  of  such  notice  must  be  so  served  upon 
the  public  administrator  of  the  county  in  which  such  home- 
stead is  situated;  and  in  such  case  it  is  the  duty  of  such 
public  administrator  to  appear  and  represent  the  interests 
of  such  insane  person.  For  all  such  services  rendered  by 
the  public  administrator  he  must  be  allowed  a  reaaonable 
fee,  to  be  fixed  by  the  court,  and  the  same  must  be  taxed 
as  costs  aig^nst  the  person  making  application  for  the 
order  herein  provided  for.    En.  Stats.  1905,  726. 

See  note  to  §  1269a,  ante. 

S  1269c.  When  an  order  may  be  made  to  self  or  mort- 
gage the  homestead  of  an  Insane  person.  If  it  appears  to 
the  court  that  such  husband  or  wife  is  hopelessly  insane, 
the  court  may  make  an  order  permitting  the  husband  or 
wife,  not  insane,  to  sell  and  convey,  or  mortgage,  such 
homestead,  and  thereafter  any  sale,  conveyance,  or  mort- 
gage made  in  pursuance  of  such  order  is  as  valid  and  ef- 
fectual as  if  the  property  affected  thereby  was  the  abso- 
lute property  of  the  person  making  such  sale,  conveyance, 
or  mortgage.  If  a  sale  is  ordered  it  must  be  reported  to 
and  confirmed  by  the  court.  Such  husband  or  wife  must, 
before  executing  any  mortgage  or  conveyance,  give  a  bond, 
to  be  approved  by  the  Judge  of  the  court,  in  double  the 
amount  of  the  mortgage,  or  double  the  value  of  the  prop- 
erty to  be  sold,  conditioned  to  account  for  the  proceeds  of 
the  mortgage  or  sale  and  to  apply  such  proceeds  only  as 
the  court  may  direct    Bn.  Stats.  1905,  726. 

See  note  to  §  1269a,  ante. 
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i  1270.  Who  may  make  a  will.  Ehrery  peraon  oyer  the, 
age  of  eighteen  years,  of  sound  mind,  may,  by  last  will, 
dispose  of  all  his  estate,  real  and  personal,  and  such  estate 
not  disposed  of  by  will  is  succeeded  to  as  proTided  in  title 
VII  of  this  part,  being  chargeable  in  both  cases  with  the 
payment  of  all  the  decedent's  debts,  as  provided  in  the 
Code  of  Civil  Procedure.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    58,  516;  140,  289. 

Wills  of  married  women:  See  sea  1273. 

Wills  of  unmarried  women  revoked  by  marriage:  Sec 
ISOO,  infra. 

Validity  of  will:  See  sections  on  execution  of  wills,  sees. 
1276,  1376. 

§  1271.  Monomaniac  Incompetent.  (Repealed.)  Bn. 
March  21,  1872.    Rep.  1873-4,  232. 

§  1272.  Will,  or  part  thereof,  procured  by  fraud.  A 
will,  or  a  part  of  a  will,  procured  to  be  made  by  duress, 
menace,  fraud,  or  undue  influence,  may  be  denied  probate; 
antl  a  revocation,  procured  by  the  same  means,  may  be 
declared  void.    En.  March  21,  1872. 

Contest  of  will:  See  Code  Civ.  Proc,  sec  1812. 

Undue  influence  as  affecting  contracts:  See  post,  sec 
1575. 

Revocation  of  will:  Post,  sec  1292. 

Contesting  probate  of  will:  Code  Civ.  Proc,  sees.  1812 
et  seq.;  after  probate:  Code  Civ.  Proc,  sees.  1327,  et  seq. 

S  1273.  Will  of  married  women.  A  married  woman  may 
dispose  of  all  her  separate  estate  by  will,  without  the  eon- 
sent  of  her  huM)and,  and  may  alter  or  revoke  the  will  in 
like  manner  as  if  she  were  single.  Her  will  must  be  eze« 
cuted  and  proved  in  like  manner  as  other  wills.  En.  March 
21,  1872.    Am'd.  1873-4,  232. 

Cal.  Rep.  Cit.    70,  142. 

*8  1274.  What  may  pass  by  will.  E^ery  estate  and  In* 
terest  In  real  or  personal  property,  to  which  heirs,  hus- 
band, widow,  or  next  of  kin  might  succeed,  may  be  dis- 
posed of  by  will,  except  as  otherwise  provided  In  siHstions 
1401  and  1402.  En.  March  21,  1872. 
Cal.  Rep.  Cit    112,  395. 

§  1275.  Who  may  take  by  will.  A  testamentary  dis- 
position may  be  made  to  any  person  capable  by  law  of 
taking  the  property  so  disposed  of,  except  that  corpora- 
tions other  than  counties,  municipal  oorporaUons,  and 
corporations  formed  for  scientific,  literary,  or  solely  edn* 
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catlonol  or  hospital  purposes,  cannot  take  under  a  will, 
unless  expressly  authorized  by  statute;  subject,  however, 
to  the  provisions  of  section  thirteen  hundred  and  thirteen. 
Bn.  March  21,  1872.  Am'd.  1873-4,  275;  1903,  258;  1905, 
605. 

The  change  conslats  In  the  insertion  of  the  word  "that"  before  "corpo* 
ration,"  and  in  the  insertion  of  the  words  "coimtiea,  municipal  cor- 
jwratlons  and  corporations"  after  "that."  The  amendment  in  sub- 
stance incorporates  into  the  section  the  provisions  of  the  act  of  1881, 
X>age  2,  authorizing  the  several  counties,  cities  and  counties,  cities  and 
towns,  of  the  state,  to  receive  property  by  gift,  bequest  and  devise.-"- 
Code  Commissioner's  Note. 

Cal.  Rep.  Cit    59,  131;  60,  309;  63.  621;  123,  624. 
Charitable  uses,  validity  of:  See  post,  sees.  1313  et  seq., 
ante,  sec.  847. 

i  1276.  Written  will,  how  to  be  executed.  Every  will, 
other  than  a  nuncupative  will,  must  be  in  writing;  and 
every  will,  other  than  an  olographic  will,  and  a  nuncupa- 
tive will,  must  be  executed  and  attested  as  follows: 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  tes- 
tator himself,  or  some  person  in  his  presence  and  by  his 
direction  must  subscribe  bis  name  Uiereto; 

2.  The  subscription  must  be  made  in  the  presence  of  the 
attesting  witnesses,  or  be  acknowledged  by  the  testator 
to  them,  to  have  been  made  by  him  or  by  his  authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or  ac- 
knowledging the  same,  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
muct  sign  the  «ame  as  a  witness,  at  the  end  of  the  will, 
at  the  testator's  request,  and  in  his  presenca  En.  March 
21,  1872.    Am'd.  1905,  605. 

The  change  consists  In  the  substitution  of  the  words  "the  same"  in 
place  of  "his  name"  after  "sign."  The  purpose  of  the  amendment  is 
to  avoid  the  stlct  construction  given  to  subdivision  4  in  Estate  of 
Walker.  110  Cai.  387.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit.    £4,  517;  68,  519;  96,  600;  107,  6;  110,  390; 

142,  375;  145,  409;  146,  460;  146,  461;   146,  465. 
See  sec.  1278,  infra. 
Olographic  will:  See  sec  1277,  infra. 
Conjoint  or  mutual  will:  See  sec.  1279/ infra. 
Nuncupative  will:  See  sees.  1288-1291. 
Execution  of  foreign  will:  See  post,  sec.  1285. 

S  1277.  Definition  of  an  olographic  will.  An  olographic 
will  Is  one  that  is  entirely  written,  dated,  and  signed  by 
the  hand  of  the  testator  himself.    It  is  subject  to  no  other 

civil   Code-» 
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form,  and  inay  be  made  in  or  out  of  this  state,  and  need 
not  be  witnessed.    En.  March  21,  1872. 

Cal.  Rep.  Cit  58,  532;  61,  476;  64,  427;  70,  143;  100,  207; 
112,  519;    135,  29;    145,  83;    145,  409. 

May  be  proven  in  same  manner  as  other  private  writ- 
ings: Code  Civ.  Proc.,  sec.  1309. 

§  1278.  Witness  to  add  residence.  A  witness  to  a  writ- 
ten  will  must  write,  with  his  name,  his  place  of  residence; 
and  a  person  who  subscribes  the  testator's  name,  by  his 
direction,  must  write  his  own  name  as  a  witness  to  the 
will.  But  a  violation  of  this  section  does  not  affect  the 
validity  of  the  will.    En.  March  21,  1872. 

Cal.  Rep.  Cit    54,  518. 

§  1279.  Mutual  will.  A  conjoint  or  mutual  will  is  valid, 
but  it  may  be  revoked  by  any  of  the  testators,  in  like  man- 
ner with  any  other  will.    En.  March  21,  1872. 

S  1280.  Competency  of  subscribing  witness.  If  the  sub- 
scribing witnesses  to  a  will  are  x^ompetent  at  the  time  of 
attesting  its  execution,  their  subsequent  incompetency, 
from  whatever  cause  it  may  arise,  does  not  prevent  the 
probate  and  allowance  of  the  will,  if  it  is  otherwise  satis- 
factorily proved.    En.  March  21,  1872. 

S  1281.  Conditional  will.  A  will,  the  validity  of  which 
is  made  by  its  own  terms  conditional,  may  be  denied  pro- 
bate, according  to  the  event,  with  reference  to  the  condi- 
tion.   En.  March  21,  1872. 

Conditional  devises  and  bequests:  See  post,  sees.  1346 
et  seq. 

§  1282.  Gifts  to  subscribing  witnesses  void.  Creditors 
competent  witnesses.  All  beneficial  devises,  legacies,  and 
gifts  whatever,  made  or  given  in  any  will  to  a  subscribing 
witness  thereto,  are  void,  unless  there  are  two  other  com- 
petent subscribing  witnesses  to  the  same;  but  a  mere 
charge  on  the  estate  of  the  testator  for  the  payment  of 
debts  does  not  prevent  his  creditors  from  being  compe- 
tent witnesses  to  his  will.    Ehi.  March  21,  1872. 

Cal.  xtep.  Cit    120,  315. 

S  1283.  Witness  who  is  a  devisee,  and  who  would  b« 
entitled  to  share  of  testator's  estate  if  no  will,  entitled  to 
share  to  amount  of  devise.  If  a  witness,  to  whom  any 
beneficial  devise,  legacy  or  gift,  void  by  the  preceding  sec- 
tion, is  made,  would  have  been  entitled  to  any  share  of  the 
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estate  of  the  testator,  in  case  the  will  should  not  be  estab- 
lished, he  succeeds  to  so  much  of  the  share  as  would  be 
distributed  to  him,  not  exceeding  the  devise  or  bequest 
made  to  him  in  the  will,  and  he  may  recover  the  same  of 
the  other  devisees  or  legatees  named  in  the  will,  in  pro- 
portion to  and  out  of  the  parts  devised  or  bequeathed  to 
them.    En.  March  21,  1872.    Am'd.  1873-4,  232. 

§  1284.  Wiil  made  out  of  this  state.  (Repealed.)  Bn. 
March  21,  1872.    Rep.  1873-4,  232. 

§  1285.  Wlli  made  out  of  state.  No  will  made  out  of 
this  state  is  valid  as  a  will  in  this  state,  unless  executed 
according  to  the  provisions  of  this  chapter,  except  that  a 
will  made  in  a  state  or  country  in  which  the  testator  is 
domiciled  at  the  time  of  his  death,  and  valid  as  a  will 
under  the  laws  of  such  state  or  country,  is  valid  in  this 
state  so  far  as  the  same  relates  to  personal  property,  sub- 
ject however,  to  the  provisions  of  section  thirteen  hun- 
dred and  thirteen.  Bn.  March  21,  1872.  Am'd.  1873-4, 
232;  1906,  606. 

Th«  chanKe  consists  In  the  Insertion  of  all  the  matter  after  the  word 
••chamer,"  the  purpose  being  merely  to  state  what  haa  always  been 
imderatoid  to  be  the  rule  In  this  state  respecting  l^uests  of  Pergonal 
DTOPorty,  viz.:  that  It  may  be  bequeathed  In  accordance  with  the  law 
of  the  testator's  domicile.— Code  Commissioner's  Note. 

Probate  of  foreign  wills:  Code  Civ.  Proc.,  sec.  1322. 

§  1286.  Subsequent  change  of  domicile.  (Repealed.) 
Bn.  March  21,  1872.    Rep.  1873-4,  232. 

§  1287.  Republication  by  codicil.  The  execution  of  a 
codicil,  referring  to  a  previous  will,  has  the  effect  to  re- 
publish the  will,  as  modified  b^  the  codicil.  En.  March 
21    1872 

Cal.  Rep.  Cit.    94,  673;  138,  434;  138,  435;   138,  436;  138, 

438. 

§  1288.  Nuncupative  will,  how  to  be  executed.  A  nun- 
cupative will  is  not  required  to  be.  in  writing,  not  to  be 
declared  or  attested  with  any  formalities.  Bn.  March  21, 
1872. 

How  admitted  to  probate:  Cdde  Civ.  Proc,  sec.  1344. 

Probating  nuncupative  wills:  See  sees.  1290,  1291,  infra. 

§  1289.  Requisites  of  a  valid  nuncupative  will.  To 
make  a  nucupative  will  valid,  and  to  entitle  it  to  be  ad- 
mitted to  probate,  the  following  requisites  must  be  ob- 
served: 


y 


9S  1290-1292    EXECUTION   AND   REVOCATION  OF  WILLfi.  908 

1.  The  estate  bequeathed  must  not  exceed  in  value  the 
Bum  of  one  thousand  dollars. 

2.  It  must  be  proved  by  two  witnesses  who  were  present 
at  the  making  thereof,  one  of  whom  was  asked  by  the 
testator,  at  the  time  to  bear  witness  that  such  was  his 
will,  or  to  that  efEect. 

3.  The  decedent  must,  at  the  time,  have,  been  In  actual 
millt&ry  service  in  the  field,  or  doing  duty  on  shipboard  at 
sea,  and  in  either  case  in  actual  contemplation,  fear,  or 
peril  of  death,  or  the  decedent  must  have  been,  at  the 
lime,  in  expectation  of  immediate  death  from  an  injury 
received  the  same  day.  En.  March  21,  1872.  Am'd.  1878-4, 
233. 

§  1290.  Proof  of  nuncupative  wills.  No  proof  must  be 
received  of  any  nuncupative  will  unless  it  is  offered  with- 
in six  months  after  speaking  the  testamentary  words,  nor 
unless  the  words  or  the  substance  thereof,  were  reduced  to 
writing  within  thirty  days  after  they  were  spoken.  En. 
March  21,  1872. 

Probate  of  nuncupative  will:  See  Code  Civ.  Proc,  sec. 
1344. 

§  1291.  Probate  of  nuncupative  wills.  No  probate  of 
any  nuncupative  will  must  be  granted  for  fourteen  days 
after  the  death  of  the  testator,  nor  must  any  nuncupative 
will  be  at  any  time  proved,  unless  the  testamenary  words, 
or  the  substance  thereof,  be  first  committed  to  writing, 
and  process  issued  to  call  in  the  widow,  or  other  persons 
Interested,  to  contest  the  probate  of  such  will,  if  they 
think  proper:     En.  March  21,  1872. 

Time  of  probate:  See  Code  Civ.  Proc,  sec.  1345. 

§  1292.  Written  will,  liow  revoked.  Except  in  the  cases 
in  this  chapter  mentioned,  no  written  will,  nor  any  part 
thereof,  can  be  revoked  or  altered  otherwise  than: 

1.  By  a  written  will,  or  other  writing  of  the  testator, 
declaring  suca  revocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  a  will  should  be  executed 
by  such  testator;  or, 

2.  By  being  burnt,  torn,  canceled,  obliterated,  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  some  person  in 
his  presence  and  by  his  direction.    En.  March  21,  1872. 

Cal.  Rep.  Cit    50,  601;  101,  614;  107,  5;  107.  6;  108,  690;  . 
122,  229;  138,  436. 
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§  1293.  Evidence  of  revocation.  When  a  will  la  can- 
celed or  destroyed  by  any  other  person  than  the  testator, 
the  direction  of  the  testator  and  the  fact  of  such  injury 
or  destruction,  must  be  proved  by  two  witnesses.  E3n. 
March  21,  1872. 

i  1294.  Revocation  by  obliteration  on  face  of  will.  (Re- 
pealed.)   En.  March  21,  1872.    Rep.  1873-4,  238. 

§  1295.  Revocation  of  duplicate.  The  revocation  of  a 
will,  executed  in  duplicate,  may  be  made  by  revoking  one 
of  the  duplicates.    En.  March  21,  1872. 

§  1296.  Revocation  by  subsequent  will.  A  prior  will  is 
not  revoked  by  a  subsequent  will,  unless  the  latter  con- 
tains an  express  revocation,  or  provisions  wholly  inoon- 
sistent  with  the  terms  of  the  former  will;  but  in  other 
cases  the  prior  will  remains  effectual  so  far  as  consistent 
with  the  provisions  of  the  subsequent  will.  En.  March 
21,  1872. 

CaL  Rep.  Cit    104,  668. 

§  1297.  Antecedent  not  revived  by  revocation  of  subse- 
quent will.  If,  after  making  a  will,  the  testator  duly  makes 
and  executes  a  second  will,  the  destruction,  cancellation, 
or  revocation  of  such  second  will  does  not  revive  the  first 
will,  unless  it  appears  by  the  terms  of  such  revocation 
that  it  was  the  Intention  to  revive  and  give  effect  to  the 
first  Till,  or  unless,  after  such  destruction,  cancellation,  or 
revocation,  the  first  will  is  duly  republished.  En.  March 
21    1872. 

CaL  Rep.  Cit.    108,  690. 

§  1298.  Revocation  by  marriage  and  birth  of  lesue.  If, 
after  having  made  a  will,  the  testator  marries,  and  has 
issue  of  such  marriage,  bom  either  in  his  lifetime  or  after 
his  death,  and  the  wife  or  issue  survives  him,  the  will  is 
revoked,  unless  provision  has  been  made  for  such  issue  by 
some  settlement,  or  unless  such  issue  are  provided  for  in 
the  will,  or  in  such  way  mentioned  therein  as  to  show  an 
intention  not  to  make  such  provision;  and  no  other  evi- 
dence to  rebut  the  presumption  of  such  revocation  can  be 
received.    En.  March  21,  1872. 

Oal.  Rep.  Cit.    66,  62;  107,  7. 

§  1299.  Effect  of  marriage  of  a  man  on  his  will.  If, 
after  making  a  will,  the  testator  marries,  and  the  wife  sur- 
vives the  testator,  the  will  is  revoked,  unless  provision  has 
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been  made  for  her  by  marriage  contract,  or  nnless  die  is 
provided  for  in  the  will,  or  in  such  way  mentioned  there- 
in as  to  show  an  intention  not  to  make  such  provlBion; 
and  no  other  evidence  to  rebut  the  presumption  of  revoca- 
tion must  be  received.  Bn.  March  21,  1872. 
Cal.  Rep.  Cit    66.  62;  87,  647;  87,  648;  107,  7. 

S  1300.  Effect  of  a  marriage  of  a  woman  on  her  will.  A 
will,  executed  by  a  woman,  is  revoked  by  her  subsequent 
marriage,  and  is  not  revived  by  the  death  of  her  husband. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit    107,  6;  107,  7. 

§  1301.  Contract  of  sale  not  a  revocation.  An  agree- 
ment made  by  a  testator,  for  the  sale  or  transfer  of  prop- 
erty disposed  of  by  a  will  previously  made,  does  not  re- 
voke such  disposal;  but  the  property  passes  by  the  will, 
subject  to  the  same  remedies  on  the  testator's  agreement, 
for  a  specific  performance  or  otherwise  against  the  de- 
visees or  legatees,  as  might  be  had  against  the  testator's 
successors,  if  the  same  had  passed  by  succession.  Bn. 
March  21,  1872. 

§  1302.  Mortgage  not  a  revocation  of  will.  A  change 
or  incumbrance  upon  any  estate,  for  the  purpose  of  seeni^ 
ing  the  payment  of  money  or  the  performance  of  any 
covenant  or  agreement,  is  not  a  revocation  of  any  will 
relating  to  the  same  estate  which  was  previously  executed; 
but  the  devise  and  legacies  therein  contained  must  pass, 
subject  to  such  charge  or  incumbrance.  Btu  March  21, 
1872. 

§  1303.  Conveyance,  when  not  a  revocation.  A  convey- 
ance, settlement  or  other  act  of  a  testator,  by  which  his 
interest  in  a  thing  previously  disposed  of  by  his  will  is 
altered,  but  not  wholly  divested,  is  not  a  revocation;  but 
the  will  passes  the  property  which  would  otherwise  de- 
volve by  succession.    Bn.  March  21,  1872. 

See  post,  sees.  1304,  1310. 

Ademption  of  legacies:  See  post,  sec.  1857. 

§  1304.  When  It  Is  a  revocation.  If  the  instrument  by 
which  an  alteration  is  made  in  the  testator's  interest  in  a 
thing  previously  disposed  of  by  his  will  expresses  Ills  in- 
tent that  it  shall  be  a  revocation,  or  if  it  contains  provi- 
sions wholly  inconsistent  with  the  terms  and  nature  of  the 


^- 


m  EXBCUTtON  AND  RBVOCATION  OF  WllXa    {9  1306-1908 

testamentary  disposition,  it  operates  as  a  revocation  there- 
of, unless  such  inconsistent  provisions  depend  on  a  condi- 
tion or  contingency  by  reason  of  which  they  do  not  take 
effect    En.  March  21,  1872. 

§  1305.  Revocation  of  codicils.  The  revocation  of  a 
will  revokes  all  its  codicils.    En.  March  21,  1872. 

S  1306.  Afterborn  child,  unprovided  for,  to  succeed. 
Whenever  a  testator  has  a  child  bom  after  the  making 
of  his  will,  either  in  his  lifetime  or  after  his  death,  and 
dies  leaving  such  child  unprovided  for  by  any  settlement, 
and  neither  provided  for  nor  in  any  way  mentioned  in  his 
will,  the  child  succeeds  to  the  same  portion  of  the  tes- 
tator's /real  and  personal  property  that  he  would  have  suc- 
ceeded to  if  the  testator  had  died  intestate.  But  such 
succession  does  not  impair  or  affect  the  validity  of  any 
sale  of  property  made  by  authority  of  such  will  in  accord, 
ance  with  the  provisions  of  section  fifteen  hundred  and 
sixty-one  of  the  Code  of  Civil  Procedure.  En.  March  21, 
1872.    Am'd.  1905,  606. 

The  chanere  consists  In  the  addition  of  the  last  sentence,  and  Is  Intended 
to  change  the  rule  of  Smith  t.  dmsteaid,  88  Cal.  682.-'Code  Commis- 
sioner's Note. 

Cal.  Rep.  Cit    57,  490;  88,  585;  113,  376;  145,  120. 

i  1307.  Children  or  Issue  of  children  of  testator  unpro- 
vided for  by  his  will.  When  any  testator  omits  to  provide 
in  his  will  for  any  of  his  children,  or  for  the  issue  of  any 
deceased  child,  unless  it  appears  that  such  omission  was 
intentional,  such  child,  or  the  issue  of  such  child,  has  the 
same  share  in  the  estate  of  the  testator  as  if  he  had  died 
Intestate,  and  succeeds  thereto  as  provided  in  the  pre 
ceding  section.  But  such  succession  does  not  impair  or 
affect  the  validity  of  any  sale  of  property  made  by  au- 
thority of  such  will  in  accordance  with  the  provisions  of 
section  fifteen  hundred  and  sixty-one  of  the  Code  of  Civil 
Procedure.    En.  March  21,  1872.    Am'd.  1905,  606. 

The  change  consists  In  the  addition  of  the  last  sentence.  (See  note  to 
preceding  section.)— Code  Commissioner's  Note. 

Cal.  Rep.  Cit  57,  489;  57,  491;  81,  575;  83,  328;  86,  443; 
88,  585;  99,  647;  107,  616;  119,  573;  140,  289;  140. 
291;  140,  292;  140,  470. 

i  1308.  Share  of  afterborn  child,  out  of  what  part  of 
estate  to  be  paid.    When  any  share  of  the  estate  of  a 
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testator  is  assigned  to  a  child  born  after  the  making  of  a 
will,  or  to  a  child,  or  the  issue  of  a  child,  omitted  in  the 
will,  as  hereinbefore  mentioned,  the  same  must  first  be 
taken  from  the  estate  not  disposed  of  by  the  will,  if  any; 
if  that  is  not  sufficient  so  much  as  may  be  necessary 
must  be  taken  from  all  the  devisees  or  legatees,  in  pro- 
portion to  the  value  they  may  respectively  receive  under 
the  will,  unless  the  obvious  intention  of  the  testator  in 
relation  to  some  specific  devise  or  bequest,  or  other  pro- 
vision in  the  will,  would  thereby  be  defeated;  in  such 
case,  such  specific  devise,  legacy,  or  provision  may  be 
exempted  from  such  apportionment,  and  a  different  appor- 
tionment, consistent  with  the  iatention  of  the  testator,  may 
be  adopted.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     140,  292;  145,  121;  145,  122. 

§  1309.  Advancement  during  lifetime  of  testator.  If 
such  children,  or  their  descendants,  so  unprovided  for,  had 
an  equal  proportion  of  the  testator's  estate  bestowed  on 
them  in  the  testator's  lifetime,  by  way  of  advancement, 
they  take  nothing  in  virtue  of  the  provisions  of  the  three 
preceding  sectionj.    En.  March  21,  1872. 

Advancements,  question  of,  when  raised:  See  Code  Civ. 
Proc,  sec.  1686. 

Advancements  in  cases  of  intestacy:  See  sees.  1395-1399. 

§  1310.  Death  of  devisee,  being  relation  of  testator,  in 
lifetime  of  testatoPi  leaving  lineal  descendants.  When  any 
estate  is  devised  or  bequeathed  to  any  child,  or  other 
relation  of  the  testator,  and  the  devisee  or  legatee  dies  be- 
fore the  testator,  leaving  lineal  descendants,  snch  de- 
scendants take  the  estate  so  given  by  the  will,  in  the  same 
manner  as-  the  devisee  or  legatee  would  have  done  had 
he  survived  the  testator.  En.  March  21,  1872.  Am'd. 
1906,  160. 

The  provisions  of  this  section  are  new,  and  are  limited  to  caaes  whar« 
a  conviction  for  murder  in  the  first  degree  has  been  had.^^de  Com- 
missioner's  Note. 
The  code  commissioner  probably  intended  this  note  to  be  to   S   1409. 

See  post.   §   1409. 

Cal.  Rep.  Cit.    139,  89;  140,  289;  140,  290;  140,  291. 
"By  right  of  representation"  defined:  Post,  sec.  1403. 
Death  of  legatee— Legacy  falls,  when:   See  sees.  1343, 
1344. 

§  1311.  Devises  of  land,  how  construed.  Bvery  devise 
of  land  in  any  will  conveys  all  the  estate  of  the  devisor 
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therein,  which  he  could  lawfully  devise,  unless  it  clearly 
appears  by  the  will  that  he  intended  to  convey  a  less 
estate.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    147,  242. 
See  ante,  sec.  1303. 

§  1312.  Will  to  pass  rights  acquired  after  the  making 
thereof.  Any  estate,  right,  or  interest,  in  lands  acquired 
by  the  testator  after  the  making  of  his  will,  passes  thereby 
and  in  like  manner  as  if  title  thereto  was  vested  in 
him  at  the  time  of  making  the  will,  unless  the  contrary 
manifestly  appears  by  the  will  to  have  been  the  intention 
of  the  testator.  Every  will  made  in  express  terms  devis- 
ing, or  in  any  other  terms  denoting  the  intent  of  the  tes- 
tator to  devise  all  the  real  estate  of  such  testator,  passes 
all  the  real  estate  which  such  testator  was  entitled,  to  de- 
vise at  the  time  of  his  decease.  En.  March  21,  1872. 
Am'd.  1873-4,  233. 

Testamentary  dispositions  vest  at  testator's  death:  Post, 
sec.  1341. 

§  1313.  Restriction  on  devise  for  charitable  uses.  No 
estate,  real  or  personal,  shall  be  bequeathed  or  devised  to 
any  charitable  or  benevolent  society,  or  corporation,  or  to 
any  person  or  persons  in  trust  for  charitable  uses,  except 
the  same  be  done  by  will  duly  executed  at  least  thirty 
days  before  the  decease  of  the  testator;  and  If  so  made, 
at  least  thirty  days  prior  to  such  death,  such  devise  or 
legacy,  and  each  of  them,  shall  be  valid;  provided,  that  no 
such  devises  or  bequests  shall  collectively  exceed  one- 
third  of  the  estate  of  the  testator  leaving  legal  heirs,  and 
in  such  case  a  pro  rata  deduction  from  such  devises  or 
bequests  shall  be  made  so  as  to  reduce  the  aggregate 
thereof  to  one-third  of  such  estate;  and  all  dispositions  of 
property  made  contrary  hereto  shall  be  void,  and  go  to 
the  residuary  legatee  or  devisee,  next  of  kin,  or  heirs, 
according  to  law.    En.  Stats.  1873-4,  275. 

Cal.  Rep.  Cit.  58,  470;  58,  484;  58  485;  58,  511;  58,  514; 
58,  516;  58,  517;  63,  622;  94,  878;  94,  379;  98,  606; 
98,  611;  105,  647;  123,  624;  126,  301;  127,  96;  128, 
12;  138,  434;  x38,  436;  138,  547;  188,  548;  138,  550; 
138,  667. 
Charitable  uses  permitted  by  the  codes:  See  ante,  sees. 
847  et  seq. 
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CHAPTER  n. 

INTERPRETATION    OF  WILLS,    AND  EFFECT  OF  VARIOUS  PRO- 
VISIONS. 

§  1317.  Testator's  intention  to  be  carried  out, 

I  1318.  Intention  to  be  ascertained  from  the  will. 

§  1319.  Rules  of  interpreUtlon. 

I  1320.  Several  instruments  are  to  be  taken  toffettaer. 

S  1321.  Harmonising  various  parts. 

§  1322.  In  what  case  devise  not  affected. 

I  1323.  When  ambiguous  or  doubtful. 

I  132-#.  Words  taken  in  ordinary  sense. 

I  1325.  Words  to  receive  an  operative  construction. 

I  1326.  Intestacy  to  be  avoided. 

9  1327.  Effect  of  technical  words. 

8  1328.  Technical  words  not  necessary. 

I  1829.  Certain  words  not  necessary  to  pass  a  fee. 

§  1330.  Power  to  devise,  how  executed  by  terms  of  will. 

S  1331.  Devise  or  bequest  of  all  real  or  all  personal  property,  or  both. 

K  1332.  Residuary  clause. 

5  1333.  Same. 

S  1334.  "Heirs,"   "relatives,"    'issue,"   "descendants,"  etc 

S  1335.  Words  of  donation  and  of  limitation. 

5  1336.  To  what  time  words  refer. 

9  1337.  Devise  or  bequest  to  a  class. 

8  1338.    When  conversion  takes  effect. 

9  1339.    When  child  bom  after  testator's  death  takes  under  wllL 
%  1340.    Mistakes  and  omissions. 

I  1341.  When  devises  and  bequests  vest. 

^  1S42.  When  cannot  be  divested, 

S  1343.  Death  of  devisee  or  legateee. 

9  1M4.  Interests  in  remainder  are  not  affected. 

S  1345.  Conditional  devises  and  bequests. 

§  1346.  Condition   precedent,    what. 

9  1347.  Effect  of  condition  precedent, 

S  1348.  Conditions   precedent,    when   deemed   performed. 

9  1349.  Condition  subsequent,  what. 

$  1350.  Devisees,  etc.,  take  as  tenants  in  common. 

§  1151.  Advancements,  when  ademptions. 

§  1317.  Testator's  intention  to  be  carried  out.  A  will  Is 
to  be  construed  according  to  the  Intention  of  the  testator. 
Where  his  intention  cannot  have  effect  to  Its  full  extent. 
It  must  have  effect  as  far  as  possible.    En.  March  21,  1872. 

Cal.  Rep.  Cit  58,  404;  74,  368;  99,  648;  123,  625;  128,  11; 
132,  566;  132,  567;  135,  29;  136,  83;  138,  436;  139,  686; 
142,  375. 

Construction  of  will  made  before  the  code  went  into 
effect  not  affected  by  the  code:  Post,  sec.  1375. 

Construction  of  foreign  will:  Post,  sec.  1376. 

Declcu^tlons  of  testator  as  evidence:  See  next  section. 

9  1318.  intention  to  be  ascertained  from  the  will.  In 
"ase  of  uncertainty  arising  upon  the  face  of  a  wlll»  as  to 
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the  application  of  any  of  its  provlBionB,  the  testator's  In- 
tention is  to  he  ascertained  from  the  words  of  the  will 
taking  into  view  the  circumstances  under  which  it  was 
made  exclusive  of  his  oral  declarations.  Eil  March  21, 
1872. 

Cal.  Rep.  Cit  58,  404;  81,  243;  107,  308;  108,  659;  123, 
341;  123,  342;  129,  453;  129,  464;  132,  176;  132,  669; 
141,  299;  142,  375;  143,  456;  145,  123. 

{  1319.  Rules  of  Interpretation.  In  interpreting  a  will, 
subject  to  the  law  of  this  state,  the  rules  prescribed  by  the 
following  sections  of  this  chapter  are  to  be  observed, 
unless  an  intention  to  the  contrary  clearly  appears.  En. 
March  21,  1872. 

Cal.  Rep.  Cit    139,  89. 

S  1320.  Several  Instruments  are  to  be  taken  together. 
Several  testamentary  instruments,  executed  by  the  same 
testator,  are  to  be  taken  and  construed  together  as  one 
instrument.    En.  March  21.  1872. 

Cal.  Rep.  Cit    104,  568. 

S  1321.  Harmonizing  various  parts.  All  the  parts  of  a 
will  are  to  be  construed  in  relation  to  each  other,  and  so 
as,  if  possible,  to'  form  one  consistent  whole;  but  where 
sevend  parts  are  absolutely  irreconcilable,  the  latter  must 
prevail    En.   March   21,   1872. 

Cal.  Rep.  Cit    58,  404;  94,  674;  132,  668;  138,  435. 

S  1322.  In  what  case  devise  not  affected.  A  clear  and 
distinct  devise  or  bequest  cannot  be  affected  by  any  rea- 
sons assigned  therefor,  or  by  any  other  words  not  equally 
clear  and  distinct,  or  by  inference  or  argument  from  other 
parts  of  the  will,  or  by  an  inaccurate  recital  of  or  refer- 
ence to  its  contents  in  another  part  of  the  wilL  En.  March 
21.  1872. 

Cal.  Rep.  Cit    73.  103;  127,  97;  132,  672;  142,  7. 
Intention  of  testator:  See  sees.  1317  et  seq. 

I  1323.  When  ambiguous  or  doubtful.  Where  the 
meaning  of  any  part  of  a  will  is  ambiguous  or  doubtful.  It 
may  be  explained  by  any  reference  thereto,  or  recital 
thereof,  in  another  part  of  the  will.    En.  March  21,  1872. 

S  1324.  Words  taken  in  ordinary  sense.  The  words  of 
a  will  are  to  be  taken  in  their  ordinary  and  grammatical 
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sense,  unless  a  clear  intention  to  use  them  in  anotlier 
sense  can  be  collected,  and  that  other  can  be  ascertained. 
En.  March  21«  1872. 
Cal.  Rep.  Cit.    58.  404;  74.  368;  128,  143;  132,  671;  141, 
300. 

S  1325.  Words  to  receive  an  operative  construction. 
The  words  of  a  will  are  to  receive  an  interpretation  which 
will  give  to  every  expression  some  effect,  rather  than  one 
which  will  render  any  of  the  expressions  inoperative.  Bn. 
March   21,   1872. 

Cal.  Rep.  Cit    58.  404;  99,  648;  132.  177;  142,  376. 

See  ante,  sec.  1321. 

S  1326.  Intestacy  to  be  avoided.  Of  two  modes  of  in. 
terpreting  a  will,  that  is  to  be  preferred  which  will  prevent 
a  total  intestacy.    En.  March  21,  1872. 

Cal.  Rep.  Cit  104.  568;  123.  143;  123,  343;  132,  666;  139. 
686;  142,  375;  145,  86;  147.  153. 

§  1327.  Effect  of  technical  words.  Technical  words  In 
a  will  are  to  be  taken  in  their  technical  sense,  unlesB  the 
context  clearly  indicates  a  contrary  intention,  or  unless 
it  satisfactorily  appears  that  the  will  was  drawn  solely  by 
the  testator,  and  that  he  was  unacquainted  with  such  tech- 
nical sense.    En.  March  21,  1872.    Am'd.  1906,  606. 

The  change  consists  In  the  addition  of  the  clauae  following  the  word 

.  "Intention."  and  provides  that  the  words  In  a  will  need  not  be  taken 

in  a  technical  sense.  If  It  appears  to  haye  been  drawn  by  the  teetator, 

and  that  he  was  unacquainted  with  such  sense.— Code  Commlsstoner'fl 

Note. 

Cal.  Rep.  Cit    74,  368. 

S  1328.  Technical  words  not  necessary.  Technical 
words  are  not  necessary  to  give  effect  to  any  species  of 
disposition  by  a  will.    En.  March  21,  1872. 

S  1329.  Certain  words  not  necessary  to  pass  a  fee.  The 
term  "heirs"  or  other  words  of  inheritance,  are  not  requi- 
Bite  to  devise  a  fee.  and  a  devise  of  real  property  paasea 
all  the  estate  of  the  testator,  unless  otherwise  limited.  Bn. 
March  21.  1872. 

Cal.  Rep.  Cit.    138.  440. 

Words  of  succession  not  necessary  to  transfer  a  f^: 
See   ante,   sec   1072. 

S  1330.  Power  to  devise,  liow  executed  by  terms  of  win. 
Real  or  personal  property  embraced  in  a  power  to  devlae 
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IMunses  by  a  will  purporting  to  deylse  all  the  real  or  per- 
sonal property  of  the  testator.    Bn.  March  21,  1872. 
CaL  Rep.  Cit    107,  698;  132,  568;  146,  846. 

f  1331.  Devise  or  bequest  of  all  real  or  all  personaV 
property,  or  both.  A  devise  or  bequest  of  all  the  testator's 
real  or  personal  property.  In  express  terms,  or  in  any 
other  terms  denoting  his  intent  to  dispose  of  all  his  real  or 
personal  property,  passes  all  the  real  or  personal  property 
which  he  was  entitled  to  dispose  of  by  will  at  the  time  of 
his  death.    En.  March  21,  1872. 

CaL  Rep.  Cit    81,  242. 

See  ante,  sees.  1303,  1311.  1312. 

General  and  specific  legacies:  See  post,  sec.  1^57. 

f  1332.  Residuary  clause.  A  devise  of  the  residue  of 
the  testator's  real  property  passes  all  the  real  property 
which  he  was  entitled  to  devise  at  the  time  of  his  death, 
not  otherwise  effectually  devised  by  his  will.  Bn.  March 
21,   1872.    AmU   1873-4,   234. 

CaL  Rep.  Cit    107,  416;  127,  92;  142,  7;  147,  152. 

S  1333.  Same.  A  bequest  of  the  residue  of  the  testa- 
tor's personal  property  passes  all  the  personal  property 
which  he  was  entitled  to  bequeath  at  the  time  of  his  death, 
not  otherwise  efTectually  bequeathed  by  his  will.  fin. 
March  21,  1872.    Am'd.  1873-4.  234. 

Cal.  Rep.  Cit    107,  416;  127,  92;  142,  6;  142,  7. 

S  1334*  "Heira,"  "relatives,"  "Issue,"  "descendants," 
etc.  A  testamentary  disposition  to  "heirs,"  "relations," 
"nearest  relations,"  "representatives,"  "legal  represen- 
tatives," or  "personal  representatives,"  or  "family,"  "is- 
sue," "descendants,"  "nearest"  or  "next  of  kin,"  of  any 
person,  without  other  words  of  qualification,  and  when 
the  terms  are  used  as  words  of  donation,  and  not  of  limi- 
tation, vests  the  property  in  those  who  would  be  entitled 
to  succeed  to  tiie  property  of  such  peison,  according  to 
the  provisions  of  the  title  on  succession  in  this  code.  ifin. 
March  21,  1872. 

{  1385.  Words  of  donation  and  of  limitation.  The 
terms  mentioned  in  the  last  section  are  used  as  words  of 
donation,  and  not  of  limitation,  when  the  property  is  given 
to  the  person  so  designated  directly,  and  not  as  a  qualtflca- 
tlon  of  an  estate  given  to  the  ancestor  of  such  person.  Bn. 
March   2t   1872. 

Rnle  of  Shelley's  case  not  adopted  in  this  state:  See  ante, 
sec.  779. 
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S  1336.  To  what  time  words  refer.  Words  In  a  will 
referring  to  death  or  surylvorsliip,  simply*  relate  to  the 
time  of  the  testator's  death,  unless  possession  is  actually 
postponed,  when  they  must  be  referred  to  the  time  of 
I>ossession.    En.  March  21,  1872. 

Qal.  Rep.  Cit    114,  190. 

S  1337.  Devise  or  bequest  to  a  class.  A  testamentary 
disposition  to  a  class  Includes  every  person  answering  the 
description  at  the  testator/s  death;  but  when  the  posses- 
sion is  postponed  to  a  future  period,  it  includes  also  all 
persons  coming  within  the  description  before  the  time 
to  which  possession  is  postponed.    En.  March  21,  1872. 

Cal.  Rep.  Cit    79,  615;  119,  410;  132,  578. 

Posthumous  children:  See  infra,  sec.  1339. 

S  1338.  When  conversion  takes  effect.  When  a  will 
directs  the  conversion  of  real  property  into  money,  such 
property  and  all  its  proceeds  must  be  deemed  personal 
property  from  the  time  of  the  testator's  death.  En. 
March  21,  1872. 

Cal.  Rep.  Cit    111,  638;  143,  270;  144,  127. 

S  1339.  When  child  born  after  testator's  death  takes 
under  will.  A  child  conceived  before,  but  not  bom  until 
after  a  testator's  death,  or  any  other  period  when  a  dis- 
position to  a  class  vests  in  right  or  in  possession,  takes, 
if  answering  to  the  description  of  the  class.  En.  March 
21,  1872. 

Cal.  Rep.  Cit    132,  580. 

Child  en  ventre  sa  mere:  See  ante,  sec.  29. 

S  1340.  Mistakes  and  omissions.  When,  applying  a 
will,  it  is  found  that  there  Is  an  imperfect  description,  or 
that  no  person  or  property  exactly  answers  the  descrip- 
tion, mistakes  and  omissions  must  be  corrected,  if  the 
error  appears  from  the  context  of  the  will  or  from  ex- 
trinsic evidence;  but  evidence  of  the  declarations  of  the 
testator  as  to  his  intentions  cannot  be  received.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit    108,  659;  119,  575;  123,  841;  127,  94;  142, 
374;   142.  376. 

S  1341.  When  devises  and  bequests  vest  Testamen* 
tary  dispositions,  including  devises  and  bequests  to  a  per- 
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soa  on  attaining  majority*  are  presixmed  t^  vest  at  tlw 
testator's  daatlL    Bn.  Mareh  21,  187!^ 

Cal.  R«p.  Cit    73,  102;  122.  627;  132,  578;  137,  855. 

§  1342.  When  cannet  be  divested.  A  testamentary  dis- 
position, when  Tested,  cannot  be  diveilted  unless  upon  the 
occurrence  of  tlie  precise  contingency  prescribed  by  tlie 
testator  for  that  purpose.    En.  Marob  21,  1872» 

S  1348^  OeaAh  of  devisee  or  legatee.  H  a  devisee  or 
legatee  dies  during  the  lifetime  of  tlie  testator,  the  testa?* 
mentary  disposition  to  him  falls,  unless  an  intentifon 
appears  to  substitute  some  other  in  his  place,,  except  as 
provided  in  section  thirteen  hundred  and  ten.  En.  March 
21,  1872.    Am'd.  137»-4,  284. 

Cal.  Rep.  Cit    98,  606;  134,  324;  139,  89;  140,  290. 

i  1344.    Interests   In   remainder  are  not  afTbeted.    Thib 

dteth  of  a  derlsee  or  legatee  of  a  limited  interest  before 
the  testator's  death  does  not  defeat  the  interests  of  persons 
in  remainder,  who  survive  the  testator.  En.  March  21, 
1872. 

S  1346.  Conditional  devises  and  bequests.  A  condi- 
tional disposition  is  one  which  depends  upon  the  occur- 
rence of  some  uncertain  event,  by  which  it  is  either  to  take 
effect  or  be  defeated.    En.  March  21,  1872. 

Conditions  of  ownership:   See  ante,  sees.  707  et  seq. 
Conditional  obligations:  See  post,  sees.  1434  et  sea. 

S  1346.  Condition  precedent,  wlMt.  A  condition  pre- 
cedent in  a  will  is  one  which  is  required  to  be  fulfilled 
b^ore  a  particular  disposition  takes  eftect.  fin.  March  21, 
1872. 

S  1347.  Effect  of  condition  precedent.  Where  a  testa- 
mentary disposition  is  made  upon  a  condition  precedent, 
nothing  vesta  until  the  condition  is  fulfilled,  except  where 
such  fulfillment  is  Impossible,  in  which  case  the  disposi- 
tion vests,  unless  the  condition  was  the  sole  motive  there- 
of, and  the  impossibility  was  unknown  to  the  testator,  or 
arose  from  an  unavoidable  event  subsequent  to  the  execu- 
tion of  the  wiU.    En.  March  21,  1872. 

§  1348.  Cendittetis  precedent,  when  deemed  performed. 
A  eonditloft  precedent  in  a  will  is  to  be  deemed  performed 
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when  the    teetator's    Intention  has    been    aabstantlaUy, 
though  not  literally,  complied  with.    En.  March  21,  1872. 

I  1349.  Condition  subsequent,  what  A  condition  sub- 
sequent is  where  an  estate  or  Interest  is  so  giren  as  to 
vest  immediately,  stibject  only  to  be  diyested  by  some 
subsequent  act  or  event    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    98,  381. 

S  1350.  Devisees,  etc.,  take  as  tenants  In  common.  A 
devise  or  legacy  given  to  more  than  one  person  vests  in 
them  as  owners  in  common.    Bn.  March  21,  1872. 

Cal.  Rep.  at    141,  434. 

$1351.  Advancements,  when  ademptions.  Advance- 
ments or  gifts  are  not  to  be  taken  as  ademptions  of  gen- 
eral legacies,  unless  such  intention  is  expressed  by  the 
testator  in  writing.    Bn.  March  21,  1872. 

Advancement  in  cases  of  intestacy:  See  post  sees.  1396- 
1399. 

CHAPTER  HI. 

GENERAL  PROVISIONS  RELATINO  TO  WOAS. 

§  1367.    Nature  and  desigiiatlona  of  legacies. 

1.  Speclfks. 

2.  Demonstrative. 
8.    Annuities. 

4.  Residuary. 

5.  General. 

§  1368.  Estate  chargeable  in  case  of  intestacy. 

§  1859.  Order  of  resort  to  estate  for  debts. 

I  I960.  Same  for  legacies. 

S  1381.  Ijegacles,  how  charged  with  debts. 

S  1862.  Abatement. 

1363.  Specific  devises  and  legacies. 

1%4.  Heir's  convesrance  good,  unless  will  is  prov«a  within  four  yean. 

1365.  Possession  of  legatees. 

I  1366.  Bequest  of  Interest. 

(  1367.  Satisfaction. 

I  1868.  Legacies,  when  due. 

{  1869.  Interest. 

I  1370.  Construction  of  these  rules. 

I  1371.  Executor  according  to  the  tenor. 

I  1372.  Power  given  executor  to  appoint  is  Invalid. 

§  1378.  Executor  not  to  act  till  qualified. 

i  1874.  Provisions  as  to  revocations. 

I  1376.  Execution  and  construction  of  prior  wills  not  affected. 

I  1376.  Law  governing  interpretation. 

I  1377.  Liability  of  beneficiaries  for  testator's  obligations. 

S  1357.  Nature  and  designations  of  legacies.  Legacies 
are  distin^shed  and  designated,  according  to  their  nature, 
as  follows: 
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1.  Specific  A  legacy  of  a  particular  thing,  specified 
and  diBtinguished  from  all  others  of  the  same  kind  belong- 
ing to  the  testator,  is  specific;  if  such  legacy  fails,  resort 
cannot  be  had  to  the  other  property  of  the  testator; 

2.  Demonstrative.  A  legacy  is  demonstrative  when  the 
particular  fund  or  personal  property  is  pointed  out  from 
which  it  is  to  be  taken  or  paid;  if  such  fund  or  property 
fails,  in  whole  or  in  part,  resort  may  be  had  t9  the  general 
assets,  as  in  case  of  a  general  legacy; 

8.  Annuities.  An  annuity  is  a  bequest  of  certain 
specified  sums  periodically;  if  the  fund  ot  property  out 
of  which  they  are  payable  fails,  resort  may  be  had  to  the 
general  assets,  as  in  case  of  a  general  legacy; 

4.  Residuary.  A  residuary  legacy  embraces  only  that 
which  remains  after  all  the  bequests  of  the  will  are  dis- 
.charged; 

6.  General.  All  other  legacies  are  general  legacies. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit  66,  331;  66.  332;  66,  439;  66,  440;  107,  308; 
112,  526;  146,  121.  Subd.  2—66,  437.  Subd.  3—119. 
136;  143,  463. 

Annuities  commence  at  the  testator's  death:  Post,  sec. 
1368. 

General  legacies,  payable  when:  See  post,  sec  1368. 

S  1358.  Estate  chargeable  in  case  of  Intestacy.  When  a 
person  dies  intestate  all  his  property,  real  and  personal, 
without  any  distinction  between  them,  is  chargeable  with 
the  payment  of  his  debts,  except  as  otherwise  provided  in 
this  code  and  the  Code  of  Civil  Procedure.  En.  March  21, 
1872.    Am'd.  1873-4,  234. 

Cal.  Rep.  Cit    66,  439;  67,  689. 

All  property  chargeable  with  debts:  Code  Civ.  Proc., 
sec.  1516. 

Debts  to  be  paid  from  what:  Code  Civ.  Proc,  sec.  1516; 
sees.  1560,  1562  et  seq.  of  the  name;  sec  1359,  infra. 

Order  of  payment  of  debts:   Code  Civ.  Proc,  sec.  1643. 

Provision  for  support  of  the  family:  Code  Civ.  Proc, 
sees.  1464  et  seq. 

S  1369.  Order  of  resort  to  estate  for  debts.  The  prop 
erty  of  a  testator,  except  as  otherwise  specially  provided 
in  this  code  and  the  Code  of  Civil  Procedure,  must  be 
resorted  to  for  the  payment  of  debts,  in  the  following 
order: 

1.  The  property  wlikli  Is  ocpraatfy  tippropriaMl  bf  tho 
will  for  the  payment  of  the  debts; 
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2.  ^Property  not  disposed  of  by  the  will; 
d.  Property  which  Is  devised  or  bequeathed  to  a  reiddu- 
ary  legatee; 

4.  Property  which  is  not  specifically  devised  or  be- 
queathed and 

5.  All  other  property  ratably.  Before  any  debts  are  paid 
the  expenses  of  Uie  administration  and  the  allowance  to 
the  family  must  be  paid  or  provided  for.  En.  March  21, 
1872.    Am'd.  18734.  234. 

CaL  Hep,  Git.    66,  439;  66,  440,  145,  509.    Subd.  4--66, 
331. 

fi  1860.  Same  for  iagacies.  The  property  of  a  testator, 
except  as  otherwise  specially  provided  in  this  code  and  the 
Code  of  Civil  Procedure,  must  be  resorted  to  for  the  pay- 
ment of  legacies.  In  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by  the 
will  lor  the  payment  of  the  legacies. 

2.  Property  not  disposed  of  by  the  wUl. 

3.  Property  which  is  devised  or  bequeathed  to  a  residu- 
ary legatee. 

4.  Property  which  is  specifically  devised  or  bequeathed. 
En.  March  21.  1872.    Am'd.  18T3-4,  285. 

Cal.  Rep.  Cit.    66,  332;  66,  439;  66,  440;  142,  466.    Subd. 
4—66,  881. 

Payment  of  legacies— When  legacies  are  due:  Post,  sec. 
1368.  When  may  be  paid:  Code  Civ.  Proc,  sees.  1658  et 
seq. 

Legacies  liable  for  debts:  See  Code  Civ.  Proc,  sees.  1563 
et  seq. 

I  1361.  Legacies,  how  charged  with  debts.  Legacies  to 
husband,  widow,  or  kindred  of  any  class  are  chargeable 
only  after  legacies  to  persons  not  related  to  the  testator. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    66,  438;  66.  439;  66,  441, 

§  1c62.  Abatement.  Abatement  takes  place  in  any 
class  oftly  as  between  legacies  of  that  class,  unless  a  dif- 
ferent intention  is  expressed  in  the  will.  Bn.  March  21, 
1872. 

Cal  Rep.  Cit.    66,  331;   66,  437;   66.  439;  66,  440. 

§  1363.    >apeclfk  devisee  and  legacies.    In     a     epecific 

devise  or  legacy,  the  title  passes  by  the  will,  but  possession 

n  only  be  obtained  from  the  personal  representative; 


md  lie  may  be  «utliorteed  by  the  superior  court  to  sdll  the 
property  devised  and  bequeathed,  In  the  cases  herein  pro- 
Tided.    ESn.  March  21,  1S72.    Am'd.  1880,  8. 

How  title  passes  In  cases  of  Intestacy:  See  post,  sec. 
1966. 

S  1364.  Heir's  conveyance  good,  unless  will  Is  proved 
withtn  four  years.  The  rights  of  a  purchaser  or  Incum- 
brancer of  real  property.  In  good  faith  and  for  ralue,  de- 
rlvied  from  any  person  dalmfng  the  same  by  succession, 
are  not  Impaired  by  any  devise  made  by  the  decedent  from 
whom  succession  is  claimed,  unless  within  four  years  af- 
ter the  devisor's  death,  the  instrumefnt  containing  such 
devise  Is  duly  proved  as  a  will,  and  recorded  In  the  office 
of  the  clerk  of  the  superior  court  having  jurisdiction  there- 
of, or  written  notice  of  such  devise  is  filed  with  the  clerk 
of  the  county  where  the  real  property  is  situated.  Bhi. 
March  21,  1872.    Am'd.  1880,  8;  1905,  606. 

The  change  consists  In  the  transposition  of  the  words  "within  four 
years  after  the  rtevlnor's  death,**  by  strlWng  them  out  at  the  end  of 
tlie  (Mctlon,  wtiere  t^y  now  appear,  and  placing  them  after  the  word 
"unless." — Code  Crommlsetloner's  Note. 

Recording  will:  See  Code  Civ.  Proc.,  sees.  1814,  1818. 

§  1366.  Peseession  of  legatees.  Where  specific  legacies 
are  for  life  only,  the  first  legatee  mast  algn  and  deliver  to 
the  second  legatee,  or,  if  there  is  none,  to  the  personal 
representative,  an  inventory  of  the  property,  expressing 
that  the  same  Is  in  his  custody  for  life  only,  and  that,  on 
his  decease,  it  is  to  be  delivered  and  to  remain  to  the  use 
and  ixst  the  benefit  of  tiie  second  legatee,  or  to  the  personal 
representative,  as  thw  case  may  be.     Bhx.  March  21,  1872. 

Cal.  Rep.  Clt.    108,  470. 

S  1366.  Bequest  of  interest.  In  case  of  a  bequest  of  the 
interest  or  tacome  of  a  certain  sum  or  fond,  the  income 
aocraes  from  the  testator's  death.    En.  March  21,  1872. 

€aL  Rep.  CH.    148,  454. 

Annuities  commence  at  testator's  death:  Sec.  1868,  Infra. 

Accumulations:  See  ante,  sees.  722  et  seq. 

\  1367.  SalFsfaction.  A  legacy,  or  a  gift  In  contempla- 
tion, fear,  or  peril  of  death,  may  be  satisfied  befbre  deatti. 
En.  March  21,  1872.    Am'd.  1878-4,  235. 

\  1366.  Legacies,  when  due.  L^iades  are  dae  and 
AelH^erable  at  the  eacolratloa  of  one  year  after  tine  teite- 
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tor's  decease.    Annuities  commence  at  the  testator's  de- 
cease.   Bn.  March  21,  1872. 
Cal.  Rep.  Clt.    50.  246;  107,  309;  112,  524;  112.  627;  119, 

135;  143,  456. 
Legacies   payable  after  fonr  months:    See  Code  CIt. 
Proc,  sec.  1658. 

* 

S  1369.  Interest.  Legacies  bear  Interest  from  the  time 
when  they  are  due  cmd  payable,  except  that  legacies  tor 
maintenance,  or  to  the  testator's  widow,  bear  interest  from 
the  testator's  decease.    En.  March  21,  1872. 

Cal.  Rep.  Cit  50,  247;  107,  309;  112,  624;  112,  627;  187, 
431;  143,  454;  143,  456;  143,  467. 

S  1370.  Construction  of  these  rules.  The  four  preced- 
ing sections  are  in  all  cases  to  be  controlled  by  a  testator's 
express  intention.    En.  March  21,  1872. 

Cal.  Rep.  Uit.    112,  524. 

$1371.  Executor  according  to  the  tenor.  Where  it  ap- 
per.s,  by  the  terms  of  a  will,  that  it  was  the  intention  of 
the  testator  to  commit  the  execution  thereof  and  the  ad- 
ministration of  uis  estate  to  any  person  as  executor,  such 
person,  although  not  named  executor,  is  entitled  to  letters 
testamentary  in  like  manner  as  if  he  had  been  named 
executor.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    101,  886;  107,  691;  124,  47. 

Appointment  of  executors:  See  Code  Ciy.  Proc.,  sees. 
1353,  1366. 

S  1372.  Power  given  executor  to  appoint  is  Invalid.  An 
authority  to  an  executor  to  appoint  an  executor  ta  TOld. 
£n.  March  21,  1872. 

Executor  of  executor:  See  Code  Ciy.  Proc,  sec.  1868. 

S  1373.  Executor  not  to  act  till  qualified.  No  person 
has  any  power,  as  an  executor,  until  he  qualifies,  except 
that,  before  letters  have  been  issued,  he  may  pay  funeral 
charges  and  take  necessary  measures  for  the  preservation 
of  the  estate.    En.  March  21, 1872. 

Qualification:  See  Code  CIt.  Proc.,  sec.  1849. 

Qualification  of  executor:  See  Code  Civ.  Proc.,  sees.  1360, 
1363,  1366  et  seq. 

Payment  of  debts:  See  supra,  sec.  1869. 

§  1374.  Provisions  as  to  revocations.  The  provisions  of 
this  title  in  relation  to  the  revocation  of  wiUa  apply  to  all 
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wills  made  by  any  testator  liTing  at  the  ezplratlon  of  one 
year  from  the  time  it  takes  effect    Hn.  liarch  21,  1872. 

S  1375.  Execution  and  construction  of  prior  wills  not 
affected.  The  provisions  of  this  title  do  not  impair  the 
validity  of  the  execution  of  any  will  made  before  It  takes 
effect,  or  affect  the  construction  of  any  such  will.  Bn« 
March  21,  1872. 

S  1376.  Law  governing  Interpretation.  The  validity 
ahd  interpretation  of  wills,  wherever  made,  are  governed, 
when  relating  to  property  within  this  state,  by  the  law 
of  this  state,  except  as  provided  in  section  twelve  hundred 
and  eighty-five.  En.  March  21,  1872.  Am'd.  1878-4,  286; 
1905,  607. 

The  change  consists  In  the  addition  of  the  clause  following  the  word 
"state."  and  has  been  rendered  necessary  by  the  pnvosed  annendment 
to  section  1285.-<?ode  Commissioner's  Mote. 

S  1377.  Liability  of  beneficiaries  for  testator's  obilga-' 
tlons.  Those  to  whom  property  is  given  by  will  are  liable 
for  the  obligations  of  the  testator  in  the  cases  and  to  the 
extent  prescribed  by  the  Code  of  Civil  Procedure.  Bb. 
March  21,  1872. 

Cal.  Rep.  Clt    140,  289. 
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I  1363h  SitiooMsion  d«fbiod.  Succeasion  la  tlie  o^ming 
In  of  another  to  take  the  property  of  one  who  diee  ^ritthout 

disposing  of  it  by  will.    En.  March  21,  1872. 

C?ar.  Rep.  Clt.    62,  298;   88,  586;    112,  394;    112,  399;    182, 
612;    136.  112;    143,  198. 

8  13S4.  Intestate's  estate,  to  whom  passes.  The  prop- 
erty, both  real  and  personal,  of  one  who  dies  wltiiout 
disposing  of  it  by  wUl,  passes  to  the  heirs  of  the  Intealiate, 
siftbject  to  th«  control  of  the  probate  court,  and  ta  the  poa* 
session  of  any  administrator  appointed  by  that  court  for 
the  purposes  of  administration.  En.  March  21,  1872. 
Am'd.  I&73r4,  236. 

Cal.  Rep.  Cit.    86,  527;    88,  586*   88,  588;    100,  161;    106» 
183;   109,  422;    114,  528;    12^  687;    137, 174;  143»  198. 
Possession  of  personal  representative:    See  Oode  ClY. 
Froc,  sees.  1452,  1581. 

§  138&.  Personal  representatives.  (Repealed.)  Bu. 
Mapch  21,  1872.    Rep.  1873-4,  236. 

S  1386.    Succession    to    and    distribution  of    property^ 

When  any  person  having  title  to  any  estate  not  otherwise 
limited  by  marriage  contract,  dies  without  disposinir  thw^ 
of  by  will,  it  is  succeeded  to  and  must  be  distributed,  un- 
less otherwise  expressly  {Nrovlded  la  this  code  and  the 
Code  of  Civil  Procedure,  subject  to  the  payment  of  Ms 
debts,  in  the  following  manner: 

1.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  only  one  child,  'or  the  lawful  issue  of  one  child,  in 
equal  shares  to  the  surviving  husband,  or  wife  and  child, 
or  issue  of  sueh  child*  If  the  decedent  leaves  a  surviving 
husband  or  wife,  and  more  than  one  Child  living,  or  one 
child  living  and  the  lawful  Issue  of  one  or  more  deceased 
children,  one-third  to  the  surviving  husband  of  wife,  and 
the  remainder  in  equal  shares  to  his  children  and  to  tine 
lawful  issue  of  any  deceased  child,  by  right  of  representa- 
tion; but  if  there  is  no  child  of  decedent  living  at  his 
death,  the  remainder  goes  to  all  of  his  lineal  descendanta; 
and  if  all  of  the  descendants  are  In  the  same  degree  of  hte- 
dred  to  the  decedent,  they  share  equally,  otherwise  they 
take  according  to  the  right  of  representation.  If  the  <to- 
cedent  leaves  no  surviving  husband  or  wife,  but  leavee 
issue,  the  whole  estate  goes  to  such  Issue;  and  If  such 
issue  consists  of  more  than  one  child  living,  or  one  child 
living  and  the  lawful  ivsue  of  one  or  more  deceased  chll- 


^ 


>^ 


07  STTOOBflStON.  1 

dren,  than  tbe  estate  goes  In  equal  cfhares  to  the  fsMIdren 
llTlag,  or  to  the  child  living  and  the  Issue  of  the  deceased 
(Stiffly  or  children  by  right  of  representation; 

%  If  the  decedent  leaves  no  issue,  ine  estate  goes  one- 
hBH  to  the  surviving  hnehand  or  wife,  uad  the  other  halt 
to  ^tkB  decedent's  father  and  moliier  in  egnal  shares,  and 
If  either  is  dead  the  vhole  of  said  half  goes  to  the  other. 
If  there  is  no  father  or  mother,  then  one-half  goes  In  eqnal 
shares  to  the  brothers  and  sisters  of  decedent  and  to  the 
children  or  grandchildren  of  any  deceased  brother  or  sis- 
ter by  right  of  representation.  If  the  decedent  leaves  no 
issue,  nor  husband  nor  wife,  the  estate  must  go  to  his 
father  and  mother  In  etpaal  shares,  or  if  either  is  dead  then 
to  the  other ; 

8.  ff  there*  is  neither  issue,  husband,  wife,  father  nor 
mother,  then  in  equal  shares  to  the  brothers  and  sisters  of 
decedent  and  to  the  children  or  grandchildren  of  any  de- 
ceased brother  or  sister,  by  right  of  representation; 

4.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  neither  issue,  father,  mother,  brother,  sister,  nor  the 
children  or  grandchildren  of  a  deceased  brother  or  sister, 
the  wiiole  estate  goes  to  the  surviving  husband  or  wife; 

5.  If  the  decedent  leaves  neither  issue,  hui^banJ,  wife, 
father,  mother,  brother,  nor  sister,  the  estate  must  go  to 
the  next  of  kin,  in  equal  degree,  excepting  that,  when 
ijbere  are  two  or  more  collateral  kindred,  in  equal  degree, 
bat  claiming  through  different  ancestors,  thoee  who  claim 
threui^  the  nearest  ancestor  must  be  preferred  to  those 
ciSKlming  through  an  ancestor  more  remote; 

6.  If  the  decedent  leaves  several  children,  or  one  child 
and  the  Issue  of  one  or  more  children,  and  any  such  sur- 
viving child  dies  under  age,  and  not  having  been  married, 
an  the  estate  that  came  to  the  deceased  child  by  inherl- 
tMtoe  from  such  decedent  descends  in  equal  shares  to  the 
other  children  of  the  same  parent  and  to  the  issue  of  any 
such  other  ohiidren  who  are  dead,  by  right  of  repreeenta- 

tlon; 

7.  If,  at  the  death  of  such  child,  who  dies  under  age,  not 
^iMi^Bg'  been  married^  all  the  other  children  of  his  parents 

are  also  4ead,  and  any  of  them  has  left  issue,  the  estate 
that  came  to  such  child  by  inheritance  from  his  parent  de- 
scends to  the  U&ne  of  all  other  children  of  the  same 
parent;  and  if  all  the  issue  are  in  the  same  degree  of  kin- 
drod  to  the  tOiild,  they  share  the  estate  equally,  otherwise 
tbc^  tfthiB  according  to  the  right  of  representation; 

&  U  the  decedent  Is  a  widow  or  widower,  and  leaves  no 
issue,  and  the  estate  or  any  porUon  thereof  was  common 
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property  of  such  decedent  and  his  or  her  deceased  spouse, 
while  such  spouse  was  living,  or  was  separate  property  of 
his  or  her  deceased  spouse,  while  such  spouse  was  liTLng, 
such  property  goes  to  the  children  of  such  deceased 
spouse  and  the  descendants  thereof,  and  if  none,  then  to 
the  father  of  such  deceased  spouse,  or  if  he  is  dead,  to  the 
mother.  If  there  is  no  father  nor  mother,  then  such  pn^ 
erty  goes  to  the  brothers  and  sisters  of  such  deceased 
spouse,  in  equal  shares,  and  to  the  lawful  issue  of  any 
•deceased  brother  or  sister  of  such  deceased  spouse  by 
right  of  representation; 

9.  If  the  decedent  leaves  no  husband,  wife,  or  kindred, 
and  there  are  no  heirs  to  take  his  estate  or  any  portion 
thereof,  under  subdivision  eight  of  this  section,  the  same 
escheats  to  the  state  for  the  support  of  the  common 
schools.  En.  March  21.  1872.  Am'd.  1873-4,  236;  1880,  14; 
1905,  607. 

A  clerical  error  Is  corrected  by  renumbering  the  subdlyWoiis;  oeitAln 
errors  of  grammar  are  corrected.  The  words  *'or  grandchild"  are  ln« 
serted  after  "child";  tho  words  "nor  the  child  or  grandchild  of  a  de- 
ceased brother  or  sister"  are  inserted  after  "sister";  the  words  "chil- 
dren of  such  deceased  spouse  and  the  descendants  thereof,  and  if 
none,  then  to,"  are  Inserted.  In  the  second  Una  of  subdivlcloii  8,  the 
word  "issue"  is  substituted  for  "kindred."  and  the  subdivision 
amended  in  accordance  with  the  urgent  request  of  Judge  Gray  of  the 
Supreme  Court  Commission  to  overcome  such  cases  as  Bstate  of  lAo- 
Cauley,  138  Cal.  64€.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit  63,  416;  75,  219;  76,  531;  81,  438;  84» 
495;  88,586;  110,526;  110,527;'  123,687;  128»688- 
131,  434;  131,  435;  132,  217;  132,  613;  136,  112; 
138,  548;  138,  549;  138,  550;  138,  551;  140,  469; 
143,  198;  143,  202;  143,  205;  146,  579;  147,  607. 
Subd.  1—130,  322.  Subd.  2—78,  588;  114.  465;  117, 
285;  132,  215.  Subd.  3—114,  465;  117,  285;  132,  626. 
Subd.  5—78,  587;  88,  620;  124,  129;  132,  216;  132, 
612.  Subd.  6—110,  526.  Subd.  9—143,  207.  Subd. 
10—143,  197. 

Administration  of  intestates'  estates:  See  Code  Civ. 
Proc.,  sees.  1365  et  seq. 

S  1387.    Illegitimate  children  to  inherit  In  certain  events. 

Every  illegitimate  child  is  an  heir  of  the  person  who,  in 
writing,  signed  in  the  presence  of  a  competent  witness, 
acknowledges  himself  to  be  the  father  of  such  child-  and 
in  all  cases  is  an  heir  of  his  mother;  and  inherits  Itis  or 
her  estate,  in  whole  or  in  part,  as  the  case  may  be,  in  the 
same  manner  as  If  he  had  been  bom  in  lawful  wedlock; 
but  he  does  not  represent  his  father  or  mother  by  iah^t- 
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ing  any  part  of  the  estate  of  his  or  her  kindred,  either 
lineal  or  collateral,  unless,  hefore  his  death,  ^his  parents 
shall  have  intermarried,  and  his  father,  after  Buch  mar- 
riage, acknowledges  him  as  his  child,  or  adopts  him  Into 
his  family;  in  which  case  such  child  and  all  the  legitimate 
children  are  considered  brothers  and  sisters,  and  on  the 
death  of  either  of  them,  intestate,  and  without  issne,  the 
others  inherit  his  estate,  and  are  heirs,  as  hereinbeforo 
provided,  in  like  manner  as  if  all  the  children  had  been 
legitimate;  saving  to  the  father  and  mother  respectively 
their  rights  in  the  estates  of  all  the  children  in  like  man- 
ner as  if  all  had  been  legitimate.  The  Issue  of  all  mar- 
riages null  in  law  or  dissolved  by  divorce,  are  legiti- 
mate.   Ehi.  March  21,  1872. 

Cal.  Rep.  Cit.  52,  87;  57,  491;  63,  415;  63,  416;  81, 
421;  81,422*  81,442;  81,447;  96,557;  96,581;  96, 
582;  9&,  588;  96,  591;  96,  594;  102,  262;  112,  693; 
127,  434;    142,  159;    142,  168;    142,  1/0;    142,  171. 

S  1388.  Successor  to  Illegitimate  Qhlld.  The  estate  of 
an  illegitimate  child,  who  has  been  legitimated  by  the 
su^bsequent  marriage  of  its  parents,  or  adopted  by  the 
father  as  provided  by  section  two  hundred  and  thirty, 
and  who  dies  intestate,  is  succeeded  to  as  if  he  were  born 
in  lawful  wedlock.  If  such  child  has  not  been  bo  legiti- 
mated or  adoptfd,  his  estate  goes  to  his  lawful  issue,  or, 
if  he  leaves  no  issue,  to  his  mother,  or  in  case  of  her  de- 
cease, to  her  heirs  at  law.  En.  March  21,  1872.  Am'd. 
1905,  609. 

The  amendment  consists  in  declaring  that  If  an  ill«gltiinata  child  has 
been  legitimated,  his  estate  on  his  death  Is  succeeded  to  as  if  he 
were  bom  in  wedlock.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit    63,  415;  63,  417. 

S  1389.  Degrees  of  kindred^  how  computed.  The  degree 
of  kindred  is  established  by  the  number  of  I^Bneratlons, 
and  each  generation  is  called  a  degree.  Bn.  March  21, 
1872. 

§  1390.  Degrees  of  kindred,  how  computed.  The  series 
of  degrees  forms  the  line;  tilie  series  of  degrees  between 
persons  who  descend  from  one  another  la  called  direct  or 
lineal  consanguinity;  and  the  series  of  degrees  between 
persons  who  do  not  descend  from  one  another,  but  spring 
from  a  common  ancestor,  is  called  the  collateral  line  or  col- 
lateral consanguinity.    Ehi.  March  21,  1872. 
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S  1391.  Degrees  of  kindred,  how  computed.  The  direct 
line  is  divided  into  a  direct  line  descending  and  a  direct 
line  ascending.  The  first  is  that  which  connects  the  an- 
cestors with  those  who  descend  from.  him.  The  second  is 
that  wMch  connects  a  person  with  those  from  whom  he 
descends.    En.  March  21,  1872. 

§  1392.  Deflreee  of  kindred,  how  computed.  In  the  di- 
root  line  there  are  as  many  degrees  as  there  are  genera- 
tions. Thus,  the  son  is,  with  regard  to  the  father,  in  the 
first  degree;  the  grandson  in  the  second;  and  vice  rersa 
with  regard  to  the  father  and  grandfather  toward  the  sobb 
and  grandsons.    En.  March  21,  1872. 

t  1893.  Degrees  of  kindred,  how  computed.  In  the  col- 
lateral line  the  degrees  are  counted  by  generations  from 
one  of  the  relations  up  to  the  common  ancestor,  and  from 
the  common  ancestor  to  the  other  relations.  In  such  com- 
putation the  decedent  is  excluded,  the  relatlVe  Included, 
and  the  ancestor  counted  but  once.  Thus,  brothers  are 
related  in  the  second  degree;  uncle  and  nephew  in  the 
third  degree;  ooiudna  german  in  the  fourth,  and  so  on* 
BhL  March  21,  1872. 

Cal.  Rep.  Cit.    105,  567;  105,  568. 

9  1394.  Relatives  of  the  half  blood.  Kindred  of  the  half 
blood  inherit  equally  with  those  of  the  whole  blood  in  the 
same  degree,  unless  the  inheritance  come  to  the  intestate 
by  descent,  devise  or  gift  of  some  one  of  his  ancestors,  in 
which  case  all  those  who  are  not  of  the  blood  of  such  an- 
oestors  must  be  excluded  from  such  inheritance.  En. 
March  21,  1872. 

Cal.  Rep.  Cit  110,  527;  131,  434;  131,  435;  182,  216;  182, 
217. 

Kindred  of  half  blood  as  administrators:  See  Code  Civ. 
Proc.,  sec.  1366. 

(  1396.  Advancements  constitute  part  of  distrilMitlve 
share.  Any  estate,  real  or  personal,  given  by  the  decedent 
in  his  lifetime  as  an  advancement  to  any  child,  or  other 
heir,  is  a  part  of  the  estate  of  the  decedent  for  the  pttr> 
poses  of  division  and  distribution  thereof  among  his  heirs, 
and  must  b-^  taken  by  such  child,  or  other  heir,  toward  his 
share  of  the  estate  of  the  decedent  En.  March  81,  1872. 
Am'd.  1905,  609. 

Tbe  chance  canslsU  In  the  subvUtutlon  of  the  worda  "other  heir**  for 
"other  lineal  deacendanta/'  and  in  the  aubatititilon  ot  '*helnr'  tat 
"isaue."— Code  CommUaloner'a  Note. 

Cal.  Rep.  Cit    74,  132. 

Advancements:  See  sees.  1309,  1851,  ante. 
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i  1396.    Advancements,  when  too  much^  or  not  enousih. 

If  tlie  amount  of  such  advancemeat  exceeds  tlie  share  of 
the  heir  receiving  the  same,  he  must  be  excluded  from  aay 
further  portion  in  the  division  and  distribution  of  the  es- 
tate, but  he  must  not  be  required  to  refund  any  part  of 
such  advancement;  and  if  the  amount  so  received  is  less 
than  his  share,  he  is  entitled  to  so  much  more  as  will 
give  him  his  full  share  of  the  estate  of  the  decedenL  En. 
March  21,  1872. 

S  1397.  What  are  advancements.  All  gifts  and  grants 
are  made  as  advancements,  if  expressed  in  the  gift  or 
grant  to  be  so  made,  or  if  charged  in  writing  by  the  dece- 
dent as  an  advancement,  or  acknowledged  in  writing  as 
such,  by  the  child  or  other  successor  or  heir.  En.  March 
21,  1872. 

S  1398.  Value  of  advancements,  how  determined.  If 
the  value  of  the  estate  so  advanced  is  expressed  in  the 
conveyance,  or  in  the  charge  thereof  made  by  the  deced- 
ent, or  in  the  acknowledgment  of  the  party  receiving  It, 
it  must  be  held  as  of  that  value  in  the  division  and  distri- 
bution of  the  estate;  otherwise,  it  must  be  estimated  ac- 
cording to  its  value  when  given,  as  nearly  as  the  same 
can  be  ascertained.    Ehi.  March  21,  1872. 

i  1399.  When  heir  advanced  to,  dies  before  decedent. 
If  any  child,  or  other  heir  receiving  advancement,  dies 
before  the  decedent,  leaving  heirs,  the  advancement  must 
be  taken  into  consideration  in  the  division  and  dlstribu-^ 
tion  of  the  estate,  and  the  amount  thereof  muse  be  allowed 
accordingly  by  the  representatives  of  the  heirs  receiving 
the  advancement,  in  like  manner  as  if  the  advancement 
had  been  made  directly  to  them.  En.  March  21,  1872. 
Am'd.  1906,  609. 

The  chaoffe  eonslsti  la  the  substitution  of  the  words  "other  heir"  for 
"other  lineal  descendant"  before  "recelvlns."  and  In  the  substitution 
of  "heirs"  for  "Issne"  after  "leavlns."— Code  Commlosioner'a  Note. 

Cal.  Rep.  cat.    74,  182. 

i  1400.  Inheritance  of  husband  and  wife  from  oaoh 
other.  The  provisions  of  the  preceding  sections  of  this 
title,  as  to  the  inheritance  of  the  husband  and  wif^  from 
each  other,  apply  only  to  the  separate  property  of  the  de- 
cedents.   Sn.  March  21,  1872. 

Cal.  Rep.  Clt    112,  394. 
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S  1401.  Distribution  of  the  common  property  on  death 
of  wife.  Upon  the  death  of  the  wife,  the  entire  community 
property,  without  administration,  belongs  to  the  surviv- 
ing husband,  except  such  portion  thereof  as  may  have  been 
set  apart  to  her  by  Judicial  decree,  for  her  support  and 
maintenance,  which  portion  is  subject  to  her  testamentary 
disposition,  and  in  the  absence  of  such  disposition,  goes 
to' her  descendants,  or  heirs,  exclusive  of  her  husband. 
En.  March  21,  1872.    AmU  1873-4,  238. 

Cal.  Rep.  Cit    63,  14;  74,  525;  80,  209;  d8,  287;  110,  290; 
112,  395;  126,  33;  143,  295. 

I  1402.  Distribution  of  common  property  on  death  of 
husband.  Upon  the  death  of  the  husband,  one-half  of  the 
community  property  goes  to  the  surviving  wife,  and  the 
other  half  is  subject  to  the  testamentary  disposition  of  the 
husband,  and  in  the  absence  of  such  disposition,  goes  to 
his  descendants,  equally,  if  such  descendants  are  in  the 
same  degree  of  kindred  to  the  decedent;  otherwise,  accord- 
ing to  the  right  of  representation;  and  in  the  absence  of 
b^h  such  aisposition  and  such  descendants.  Is  subject  to 
aistribution  in  the  same  manner  as  the  separate  property 
of  the  husband.  In  case  of  the  dissolution  of  the  com- 
n^unity  by  the  death  of  the  husband,  the  entire  community 
property  is  equally  subject  to  his  debts,  the  family  allow- 
ance, and  the  charges  and  expenses  of  administration. 
En.  March  21,  1872. 

CaL  Rep.  Cit    77,  814;  81,  242;  81,  243;  88,  586;  88,  588; 

100,  163;   100,  164;   106,  612;  112,  395;   112,  899;  113, 

688;  117,  515;  120,  92. 
Community  property  defined:  Sees.  163,  164,  ante. 

S  1403.  Inheritance  by  representation.  Inheritance  or 
succession  "by  right  of  representation"  takes  place  when 
the  descendants  of  any  deceased  heir  take  the  same  share 
or  right  in  the  estate  of  another  person  that  their  parents 
would  have  taken  if  living.  Posthumous  children  are 
considered  as  living  at  the  death  of  their  parents.  En. 
March  21,  1872. 

See  sec.  1310,  ante. 

i  1404.  Aliens  may  inherit,  when,  and  how.  Resident 
aliens  may  take  in  all  cases  by  succession  as  citizens;  and 
no  person  capable  of  succeeding  under  the  provisions  of 
this  title  is  precluded  from  such  succession  by  reason  of 
the  alienage  of  any  relative;  but  no  nonresident  fbr^gner 
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can  take  by  suocession  unless  he  appears  and  claims  such 
succession  within  five  years  atter  the  death  of  the  dece- 
dent to  whom  he  claims  succession.    En.  March  21,  1872. 

CaL  Rep.  Cit.    129,  90;  148,  140. 

Aliens  may  take  by  succession:  See  sees.  671,  672,  ante. 

§  1406.  Succession  not  claimed,  attorney  general  to 
cause  to  be  sold  and  proceeds  deposited  with  state  treas- 
urer. When  succession  Is  not  claimed  as  provided  in  the 
preceding  section,  the  superior  court,  on  Information,  must 
direct  the  attorney  general  to  reduce  the  property  to  his 
possession  or  that  of  the  state,  or  to  cause  it  to  be  sold, 
and  it  or  its  proceeds  to  be  deposited  in  the  state  treas- 
ury for  the  benefit  of  the  person  entitled  thereto,  to  be 
paid  to  him,  if,  within  five  years  after  such  deposit,  he 
appears  in  the  court  in  which  such  information  was  filed 
and  asks  for  a  judgment  or  order  entitling  him  thereto. 
Bn.  March  21,  1872.    AmU  1906,  609. 

The  change  oonilfltfl  In  the  sabeUtutlon  of  the  words  "mperlor  ooort" 
for  ''district  court'*  before  "or/*  and  In  the  substitution  of  the  words 
"he  appears  In  the  court  In  which  such  Information  was  filed  and  asks 
for  a  Judgment  or  order  entitling  him  theneto,*'  In  place  of  the  words 
"proof  to  the  satisfaction  of  the  state  comptroller  and  treasurer  be 
produced  that  he  Is  entitled  to  succession  thereto."  The  design  of  the 
amendment  is  to  require  the  proof  of  the  right  to  succession  to  be 
made  In  court  Instead  of  vesting  the  controller  and  treasurer  with 
power  to  determine  the  question.— Code  Commissioner's  Note. 

,  Gal.  Rep.  Cit    76,  297;  76,  298;  129,  90. 

S  1406.  When  the  property  and  estate  escheat  to  the 
state.  When  such  Judgment  or  order  is  obtained,  a  certi- 
fied copy  thereof  must  be  filed  with  the  state  treasurer  as 
his  voucher.  Thereupon  the  property  must  be  delivered, 
or  the  proceeds  paid,  to  the  claimant,  on  filing  his  receipt 
therefor.  If  no  one  succeeds  to  the  estate  or  Uie  proceeds, 
as  herein  provided,  the  property  of  the  decedent  devolves 
and  escheats  to  the  people  of  the  state,  and  must  be  placed 
by  the  state  treasurer  to  the  credit  of  the  school  fimd. 
Bn.  March  21,  1872.    AmU  1905,  610. 

This  section  is  recast  to  conform  to  the  proposed  amendment  to  the 
last  section.— Cbde  Commissioner's  Note. 

Cal.  Rep.  Cit    76,  297;  76,  298;  129,  90. 

S  1«;07.  Property  esciieated  subject  to  charges  as  other 
property.  Real  property  passing  to  the  state  under  the 
last  section,  whether  held  by  the  state  or  its  oflicers,  is 
subject  U>  Uie  same  charges  and  trusts  to  which  it  would 
have  been  subject  if  it  had  passed  by  succession,  and  is 
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alBo  sotklect  to  all  the  provisions  of  title  Vni,  part  Ztl,  of 
tflie  Code  of  Olvil  Procedure.    E}ii.  March  21,  1872. 

Oal.  Rep.  Cit    76,  297;  76,  298;  76,  299. 

Title  VIII,  part  III,  Code  Civ.  Proc.:  See  sees.  1869-1372. 

§  1408.  Succeassor  liable  for  decedent's  obligations. 
Tliose  who  Boeceed  to  the  property  of  a  decedent  are  liable 
for  his  obligations  in  the  cases  and  to  the  ^tent  pi%- 
seilbed  by  the  Code  of  Civil  Procedure.  Bn.  March  21, 
1S72. 

%  1409.  Person  convicted  of  murder  of  decedent  net  to 
s«oce«d.  No  person  who  has  been  convicted  of  the  mur- 
der of  the  decedent  shall  be  entitled  to  succeed  to  any  por- 
tion of  his  estate;  but  the  portion  thereof  to  which  he 
would  otherwise  be  entitled  to  succeed  descends  to  the 
other  persons  entitled  thereto  under  the  provisions  of  this 
title.    En.  Stats.  1906,  610. 

Tbto  Is  a  new  eection  corresponvHoc  to  Motion  U14.— Codo  OommlMloa- 

See  note  to  S  1810,  ante. 

TITLE  VIIL 

WATEia  RiaHTS. 

S  1410.  Rlghtfl  to  water  may  be  acquired  by  appropriation. 

I  1411.  Appropriation  must  be  for  a  useful  purpose. 

I  1412.  Point  of  diversion  may  be  chansed. 

I  K13.  "Water  oaiy  be  tamed  Into  natuval  .chaanels. 

I  1414.  First  In  Ume.  first  In  rlgbt. 

1415.  Notice  of  appropriation. 

141«.  Work  on  water  rights. 

1417.  Completion  defined. 

§  1418.  Docti^ne  of  relation  applied. 

§  1419.  Forfeiture. 

S  T420.  Rights  of  present  claimant. 

i  1421.  Recorder  to  keep  book  in  whicli  to  raeord  notloes. 

I  l<4n.  Title  not  to  affect  rights  of  riparian  proprietors. 

S  1410.  Rights  to  water  iym^  be  acquired  by  appropria- 
tion. The  right  to  the  use  of  running  water  flowing  in  a 
river  or  stream,  or  down  a  canyon  or  ravine,  may  he  ac- 
quired by  appropriation.    £?n.  March  21,  1872. 

Cal.  Rep.  Cit.    6^,  3eS;  69,  370;  69,  871;  69,  S72;  69,  «7; 
69,  462;  91,  190;  96,  616;  101,  112;  122,  158. 

Acts  relating  to  Irrigation:  See  General  lieiws,  title  Irri- 
gation. 

JUghts  of  appropriators  as  between  themselves:  See  see. 
1414. 

Posting  notice:  Sees.  141B  et  seq. 
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i  1411.  Appropriotton  mutt  be  for  a  useful  purpose. 
The  appropriation  must  be  for  some  useful  or  beneflelal 
pnrpoee,  and  wben  the  approprimtor  or  his  suooessor  in 
interest  eeases  to  «se  St  for  such  a  purpose,  the  right 
ceases.    Bn.  March  21,  1872. 

Gal.  Rep.  Cit  09,  d07;  69,  899;  69,  452;  79,  574;  110, 
126;  116.  127;  120,  87. 

Appropriation  must  be  evidenced  by  physical  acts:  See 
sec.  1416. 

Amount  of  property  appropriated:  See  sec.  1415. 

§  1412.  Point  of  diTersion  may  be  changed.  The  per- 
son entitled  to  the  use  may,  change  the  place  of  diversion, 
if  others  are  not  in^ed  by  such  change,  and  may  extend 
the  ditch,  flume,  pipe,  or  acpieduet  liy  wbdch  the  diTersion 
is  made  to  places  beyond  that  where  the  first  use  yma 
made.    En.  Mardi  21,  1672. 

Cal.  Rep.  Cit.  69,  369;  69,  452;  96,  217;  98,  840;  106, 
666;  106,  668;  108,  81;  117,  188;  117,  184;  184,  556; 
138,  721;  138,  722;  147,  410. 

CShangtBg  point  of  diversion:  See  post,  see.  1416. 

§  1413.  Water  may  be  turned  Into  natural  channels. 
The  water  appropriated  may  be  turned  into  the  channel 
of  another  stream  and  minglod  with  its  water,  and  then  re- 
claimed; but  in  reclaiming  it  the  water  already  appropri- 
ated by  another  must  not  be  diminished.  Bn.  March  81, 
1872. 

CaL  Rep.  Cit    69,  369;  69,  453;  134,  565. 

I  1414.  First  In  time,  first  In  right.  Aa  between  appro- 
prlators,  the  one  first  in  time  is  the  first  in  rii^t  Bn. 
MajTCh  21,  1872. 

Cal.  Rep.  Cit.    69,  369;   69,  458. 

When  right  begins:  See  sec.  1418. 

TTse  of  water,  nature  of:  See  sec  1411. 

Change  of  use:  See  sec.  1412. 

Rights  of  appropriators  as  against  the  government  and 
its  grantees:  See  sec.  1410. 

S  1415.  Notice  of  appropriation.  A  person  desiring  to 
appropriate  water  must  post  a  notice,  in  writing,  in  a  con- 
spicuous place  at  the  point  of  intended  diversion,  stating 
therein: 

1.  Tliat  he  claims  the  water  there  flowing  to  the  eortent 
of  (giving  the  number)  inches,  measured  under  a  four-inch 
pressure; 
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2.  The  parpoBea  for  which  he  daioui  lt»  and  the  plice  of 
Intended  ase; 

3.  The  means  by  which  he  Intends  to  diyert  it»  and  the 
size  of  the  flume,  ditch,  pipe,  or  aqueduct  in  whi<^  he  in* 
tends  to  divert  it 

A  copy  of  the  notice  must,  within  ten  days  after  it  is 
posted,  be  recorded  in  the  office  of  the  recorder  of  the 
county  in  which  it  is  posted. 

After  filing  such  copy  for  record,  the  place  of  intended 
diversion  or  the  place  of  intended  use  or  the  means  by 
which  it  is  intended  to  divert  the  water,  may  be  changed 
by  the  person  posting  said  notice  or  his  assigns,  if  others 
are  not  injured  by  such  change.  This  provision  applies  to 
notices  already  filed  as  well  as  to  notices  hereafter  filed. 
En.  March  21,  1872.    Am'd.  1908,  861. 

Cal.  Rep.  Cit     69,  869;  80,  898;  80,  400;  80,  401;  80,  407; 

82,  566;  82,  567;  82,  568;  86,  11;  99,  584;  99,  586; 

99,  587;  103,  428. 
Change  of  place  of  diversion:  See  ante,  see.  1412. 

§  1416.  Work  on  water  rights.  Within  sixty  days  after 
the  notice  is  posted,  the  claimant  must  commence  the  ex- 
cavation or  construction  of  the  works  in  which  he  intends 
to  divert  the  water,  or  the  survey,  road  or  trail  building, 
necessarily  incident  thereto,  and  must  prosecute  the  work 
diligently  and  uninterruptedly  to  completion,  unless  tem- 
porarily interrupted  by  snows  or  rain;  provided,  that  if  the 
erection  of  a  dam  has  been  recommenced  by  the  California 
debris  commission  at  or  near  the  place  where  it  is  intended 
to  divert  the  water,  the  claimant  shall  have  sixty  days  after 
the  completion  of  such  dam  in  which  to  commence  the 
excavation  or  construction  of  the  works  in  which  he  In* 
tends  to  divert  tne  water.  Bn.  Man^  21,  1872.  Am'd. 
1895,  70;  1903,  896. 

Cal.  Rep.  Cit     69,  869;  75,  486;  80,  400;  80,  401;  80,  408; 

82,  566;  82,  568;  99,  587. 
Time  from  which  right  of  appropriation  becomes  vested: 
See  sec.  1418. 

S  1417.  Completion  defined.  By  "completion"  is  meant 
conducting  the  waters  to  the  place  of  intended  use.  Al 
March  21,  1872. 

Cal.  Rep.  Cit    69,  869;  75,  487. 

S  1418.  Doctrine  of  relation  applied.  By  a  compliance 
with  the  above  rules  the  claimant's  right  to  the  use  of  ttie 
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water  relates  back  to  the  time  the  notice  was  posted.    Bn. 
March  21,  1872. 
Cal.  Rep.  Git    69,  370;  80,  401;  80,  407;  80,  408;  82,  669; 
99,  686;  99,  687. 

S  1419.  Forfeiture.  A  failure  to  comply  with  such 
rules  deprives  the  claimants  of  the  right  to  the  use  of 
the  water  as  against  a  subsequent  claimant  who  complies 
therewith.    En.  March  21,  1872. 

Cal.  Rep.  Cit  69,  370;  80,  401;' 80,  403;  80,  407;  80,  408; 
82,  669;  99,  686;  99,  687. 

§  1420.  Rights  of  present  claimant.  Persons  who  have 
heretofore  claimed  the  right  to  water,  and  who  have  not 
constructed  works  in  which  to  divert  it,  and  who  have  not 
diverted  nor  applied  it  to  some  useful  purpose,  must,  after 
this  title  takes  effect,  and  within  twenty  days  thereafter, 
proceed  as  in  this  title  provided,  or  their  right  ceases. 
En.  March  21,  1872. 

Cal.  Rep.  Cit    69,  370;  69,  463;  76,  487. 

S  1421.  Recorder  to  keep  book  in  which  to  record  no- 
tices. The  recorder  of  each  county  must  keep  a  book, 
in  which  he  must  record  the  notices  provided  for  in  this 
tiUe.    En.  March  21,  1872. 

Cal.  Rep.  Cit    69,  370. 

S  1422.  Title  not  to  affect  rights  of  riparian  proprietors. 
If  the  place  of  intended  diversion  or  any  part  of  the  route 
of  intended  conveyance  of  water  so  claimed,  be  within, 
and  a  part  of,  any  national  park,  forest  reservation,  or 
other  public  reservation,  and  be  so  shown  in  the  notice  of 
appropriation  of  said  water,  then  the  claimant  shall  have 
sixty  days,  after  the  grant  of  authority  to  occupy  and  use 
such  park  or  reservation  for  such  intended  purpose,  within 
which  to  commence  the  excavation  or  construction  of  said 
works;  provided  that  within  sixty  days  after  the  posting 
of  said  notice  of  appropriation,  as  provided  in  section  1416 
of  the  Civil  Code,  the  claimant  shall  in  good  faith  com- 
mence (and  thereafter  diligently  and  continuously,  except 
when  temporarily  interrupted  by  snow  or  rain,  prosecute 
to  completion)  such  surveys  and  other  work  as  under  the 
regulations  governing  such  park  or  reservations,  may  be 
required  as  preliminary  to,  or  for  use  with,  an  application 
for  such  authority;  and  provided  also  that  the  claimant 
shall  in  good  faith  on  completion  of  said  survey  and  pre- 


i 


SS  14a,  1435  V   5»«lAUia^THININQ. 


limi&arjr  work,  apply  to  the  officer,  board,  or  body,  having 
charge  of  such  park  or  reservation,  for  such  authority,  and 
shall  thereafter,  prosecute  said  application  with  reasonable 
diligence.    En.  March  21,  1872.    Rep.  1887,  114.    En.  1903, 
397. 
Cal.  Rep.  Clt.     69.  300;  69,  368;  69.  370;  69,  371;  69.  872; 
69,  373;  69,  374;  69,  375;  69,  376;  69,  378;  69,  279; 
69,  426;  69,  427;  69,  428;  69,  439;  69,  451;  69,  458; 
108,  78. 
Acts  relating  to  irrigation:  See  General  Laws,  title  Ir- 
rigation. 

TITLE  IX. 

HYDRAULIC  MINING. 

S  1424.    Where  hydraulic  minlBff  can  be  carried  on. 
I  1425.    Meaning  of  hydraulic  mining. 

8  1424.  Where  hydraulic  mining  can  be  carried  on. 
The  business  of  hydraulic  mining  may  be  carried  on  within 
the  state  of  California  wherever  and  whenever  the  same 
can  be  carried  on  without  material  injury  to  the  navigable 
streams,  ^r  the  lands  adjacent  thereto.  En.  Stats.  1893, 
337. 

§  1425.  Meaning  of  hydraulic  mining.  Hydraulic  min- 
Ing,  within  the  meaning  of  this  title,  is  mining  by  means 
of  the  application  of  water,  under  pressure,  through  a  noz- 
zle, against  a  natural  bank.    Eil  Stats.  1893,  337. 

Cal.  Rep.  Cit    111,  576. 


DIVISION  THIRD, 


Part  I.    Obligations  in  General,  S9  1427-1543. 

II.    Contracts,  S9  1549-1701. 

III.    Obligations  Imposed  by  Law,  SS  1708-1716. 

lY.    Obligations  Arising  from  Particular  Transactions, 
§§  1721-3268. 

(W) 
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PART    I. 


OBLIGATIONS  IN  GBNBRAU 

litle  I.  Definition  of  ObligationB,  §§  1427-1428. 

II.  Interpretation  of  ObligaUons,  SS  1429-1451. 

III.  Transfer  of  ObligaUons,  §S  1457-1467. 

IV.  BzUnctlon  of  ObUgations,  SS  1478-1543. 

TITLE    I. 

DEFINITION    OF    OBLIGATIONS. 

.$  1427.    Obligation,  what. 
S  1428.    How  created  and  enforced. 

S  1427.  Obligation,  what.  An  obligation  is  a  legal  duty, 
by  which  a  person  is  bound  to  do  or  not  to  do  a  certain 
thing.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    56,  218;  134,  588. 

§  1428.  How  created  and  enforced.  An  obligation 
arises  Mther  from: 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law.  An  obligation  arising  from 
operation  of  law  may  be  enforced  in  the  manner  provided 
by  law,  or  by  civil  action,  or  proceeding.  En.  March  21, 
1872.    Am'd.  1878-4,  239. 

Cal.  Rep.  Cit    66,  218;  110,  385;  134,  588. 

TITLE    II. 

INTERPRETATION   OF   OBUGATIONS. 

Chapter  I.  General  Rules  of  Interpretation,  S  1429. 

II.  Joint  or  Several  Obligations,  SS  1480-1432. 

ni.  Conditional  Obligations,  §S  1434-1442. 

IV.  Alternative  Obligations,  SS  1448-1461. 

(Ml) 
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CHAPTER    I. 

GENSRAL    Rm^ES    Of    tNTBRPRBTATION. 
I  1429.    General  rules. 

§  1429.  General  rulee.  The  rules  whicli  sovern  tbe  in- 
terpretation of  contracts  are  prescribed  by  part  II  of  this 
division.  Other  oUlgatlons  are  interpreted  tky  the  same 
rules  by  which  -statutes  of  a  similar  nature  are  inteivreted. 
En.  March  21,  1S72. 

Interpretation  of  contralto:  Bse  sees.  1685-lt(6L 

CHAPTER   n. 

JOINT  OR   SEVERAL  OBLIGATIONS. 

§  1490.    ObiisaHotn.  joint  or  several,  «tc 

S  1431.    When  joint 

§  14S2.    Contribution  between  Joint  parties. 

S  1430.  Obligations,  Joint  or  several,  etc.  An  obligation 
imposed  upon  scrveral  persons,  -or  a  rifi:ht  oreated  in  favor 
of  several  pfersons,  may  be: 

1.  Joint; 

2.  Several;  or, 

I.  JoiMt  and  several.    Bn.  March  21,  1S72. 

Cal.  Rep.  Cit    69,  620;  129,  239;  129,  241;  129  <48. 

S  1431.  When  Joint.  An  obligation  imposed  upon  sev- 
eral persons,  or  a  right  created  in  favor  ol  several  per- 
8ons»  is  presumed  to  be  Joint,  and  not  several,  except  in 
the  special  cases  mentioned  in  the  tUle  on  the  interpreta- 
tion of  contracts.  This  presumption.  In  the  case  of  a  rt^t, 
can  be  overcome  only  by  express  irords  to  the  contmry- 
En.  March  21,  1872. 

Cal.  Rep.  Cit    69,  620;  127>  IBt;  129,  243;  140,  687. 

Promise  united  in  by  several,  all  of  whom  receive  some 
benefit,  ts  presumed  to  be  Joist  and  several:  Bee  poet, 
sec.  1659. 

Promise  in  the  singular,  but  executed  by  sevenU,  is  pt«- 
sumed  to  be  Joint  and  several:  Post,  s^.  1660. 

S  1432.  Contributlen  between  Joint  partlM.  A  i^irty  to 
a  Joint,  or  Joint  and  several  obligation,  who  satisfies  more 
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than  lUa  stiare  of  the  claim  agaiost  aU,  xaay  reqiuire  a  pro- 
portionate contribution  from  all  the  parties  joined  with 
him.    En.  March  21.  1872. 

CaL  Bep.  Clt.    117,  202;  130,  264;  132.  482;  185,  93. 

See  post,  sec.  2848. 


OHAPTBRm. 

COHDITIOHAL,   0£tUGA.TIONa 

i  MM.    OMIffatton,  wh«i  conHttonal. 

i  MM.  CoadlUoiw  ]fr«c«d«nt. 

i  1437.  Conditions  concurrent. 

I  1M8.  Condltloi*  8uba«qiMnt. 

i  14S9.  Performance,  etc,  of  conditions,  when  essf>nt^l. 

\  1440.  When  performance,  etc.,  excused. 

S  IMl.  bapossUkle  w  unlawful  oondltfons  void. 

§  1442.  Conditions  involving  forfeiture,  how  construed. 

S  1434.  Ohiigation^  when  conditionaL  An  obligation  la 
conditional,  when  the  rights  or  duties  of  any  party  thereto 
depend  upon  the  occurrence  of  an  uncertain  eyent,  Eil 
March  21,  1872. 

9  1435.  Conditioner  kinds  of.  Conditions  may  be  pre- 
cedent, conoorrent  or  subsequent.    En.  March  21,  1872. 

Conditions  of  ownership:    See  ante,  sees.  707  et  seq. 
Conditional  legacies:  See  ante,  sees.  1346,  1346L 
Conditions  precedeBt:  See  next  seetlon. 
Cott^tloaa  eownurieatt:  See  see.  1437,  infra. 
Conditions  subsequent:  See  sec.  1438,  infra. 

{  1436.    Conditloiia  preoeden^   A  ccmdltion  pi^cedeat  is 

one  which  is  to  be  performed  before  some  ri^ht  dependent 
thereon  accrues,  or  some  act  dependent  thereon  is  per- 
formed.   En.  March  21.  1872. 

Cal.  Rep.  Cit    98,  440. 

See  ante,  sees.  707,  708. 

Unlawful  condition  precedent:  See  ante,  sec.  709. 

§  1437.  Conditions  concurrent.  Conditions  concurrent 
SM  those  which  are  mutually  dependent,  and  are  t^  be 
performed  at  the  same  time.    Bn.  March  21,  1872. 

Cal.  icep.  Cit    63,  723;  87,  69. 
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S  1438.  Condition  subsequent.  A  oondition  subsequent 
is  one  referring  to  a  future  event,  upon  the  happening  of 
which  the  obligation  becomes  no  longer  binding  upon  the 
other  party,  if  he  chooses  to  avail  himself  of  the  condition. 
En.  March  21,  1872. 

See  ante,  sees.  707,  708. 

§  1439.  Performance,  etc.,  of  conditions,  when  essential. 
Before  any  party  to  an  obligation  can  require  another 
party  to  perform  any  act  under  it,  he  must  fulfill  all  con- 
ditions precedent  thereto  imposed  upon  himself;  and  must 
be  able  and  offer  to  fulfill  all  conditions  concurrent  so  im- 
posed upon  him  on  the  like  fulfillment  by  the  other  party, 
except  as  provided  by  the  next  section.  En.  Iftarch  21, 
1872^ 

CaLlTep.  Cit    87,  59;  107,  65;  117,  671;  133,  458;  146,  584. 

§  1440.  When  performance,  etc.,  excused.  If  a  party  to 
an  obligation  gives  notice  to  another  before  the  latter  is  in 
default,  that  he  will  not  perform  the  same  upon  his  part, 
and  does  not  retract  such  notice  before  the  time  at  which 
performance  upon  his  part  is  due,  such  other  party  is  en- 
titled to  enforce  the  obligation  without  previously  per- 
forming or  offering  to  perform  any  conditions  upon  his 
part  in  favor  of  the  former  party.    En.  March  21,  1872. 

Cal.  Rep.  Cit    88,  641;  128,  253;  144,  401. 

Refusal  to  accept  performance  before  the  time  to  per- 
form is  equivalent  to  an  offer  of  performance  and  refusal: 
Post,  sec.  1515. 

S  1441.  Impossible  or  unlawful  conditions  void.  A  con- 
dition in  a  contract,  the  fulfillment  of  which  is  impossible 
or  unlawful,  within  the  meaning  of  the  article  on  the  ob- 
ject of  contracts,  or  which  is  repugnant  to  the  nature  of 
the  interest  created  by  the  contract,  is  void.  En.  March 
21,  1872. 

Object  of  contracts:  See  post,  sees.  1595  et  seq. 

Unlawful  conditions:  See  ante,  sees.  709  et  seq. 

Conditions,  when  impossible,  within  the  meaning  of 
above  section:  See  post,  sees.  1596  et  seq. 

S  1442.    Conditions  Involving  forfeiture,  how  construed, 
condition  involving  a  forfeiture  must  be  strictly  inter- 
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preted  against  the  party  for  whose  benefit  it  is  created. 
En.  March  21,  1872. 
Cal.  Rep.  Cit.    78,  56;  87.  37;  92,  522;  110,  595;  128,  288; 
130,  19:  145,  184. 


CHAPTER  rV. 

ALTERNATIVE  OBLIGATIONS. 

f  1448.  Who  hafl  the  riKht  of  selection. 

I  1449.  Right  of  selection,  how  lost. 

9  1450.  Alternatives  Indivisible. 

8  1451.  Nullity  of  one  or  more  of  alternative  obligations. 

9  1448.  Who  has  the  right  of  selection.  If  an  obligation 
requires  the  performance  of  one  or  two  acts  In  the  alter- 
native, the  party  required  to  perform  has  the  right  of 
selection,  unless  it  is  otherwise  provided  by  the  terms  of 
the  obligation.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    119,  601. 

§  1449.  Right  of  selection,  how  lost.  If  the  party  hav- 
ing the  right  of  selection  between  alternative  acts  does  not 
give  notice  of  his  selection  to  the  other  party  within  the 
time,  if  any,  fixed  by  the  obligation  for  that  purpose,  or,  if 
none  is  so  fixed,  before  the  time  at  which  the  obligation ' 
ought  to  be  performed,  the  right  of  selection  passes  to  the 
other  party.    En.  March  21,  1872. 

S  1450.    Alternatives  Indivisible.    The  party  having  the 

right  of  selection  between  alternative  acts  must  select  one 

of  them  in  its  entirety,  and  cannot  select  part  of  one  and 

.  part  of  another  without  the  consent  of  the  other  party. 

En.  March  21.  1872. 

Cal.  Rep.  Cit    82,  50. 

t  14511  Nullity  of  one  or  more  of  alternative  obligations. 
If  one  of  the  alternative  acts  required  by  an  obligation  is 
such  as  the  law  will  not  enforce,  or  becomes  unlawful  or 
impossible  of  performance,  the  obligation  is  to  be  inter- 
preted as  though  the  other  stood  alone.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    65,  566;  123,  243. 
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TITLE  III. 

TRANSFER  OF  OBLIOATIC»ra. 

S  1457.  Burden  of  obllcration  not  transferable. 

9  1458.  Rlsrhts  arising  out  of  obligation  transferable. 

S  1459.  Non-negotiable  Instmments  may  'be  transferred. 

i  1460.  Covenants  running  with  land,  what. 

9  1461.  What  covenants  run  with  land. 

I  1462.  Same. 

i  1463.  Same. 

S  1464.  What  covenants  run  with  land  when  assigns  are  named. 

S  14*K.  Who  are  bound,  by  covenants. 

8  1466.  Who  are  not. 

9  1467.  ApportAomnent  of  oovenaots. 
9  1468.  Covenants  to  run  with  land. 

§  1457.    Burden    of    obligation    not    transferable.    The 

burden  of  an  obligation  may  be  transferred  wUk  the  •con- 
sent of  the  party  entitled  to  its  benefit,  but  not  otherwise, 
except  as  provided  by  section  1466.    En.  March  21,  1872. 
(Jal.  Rep.  Cit.    84.  289;  86,  576;  86,  577;  96,  407;  124,  257; 
135,  643. 

C  1468.  Rights  arising  out  of  obligalion  transferable.  A 
right  arising  out  of  an  obligation  is  the  property  of  the 
person  to  whom  it  is  due,  and  may  be  transferred  as  tndi. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    84,  283;  84,  288;  144,  260. 

Assignment  of  things  in  action:  See  ante,  sec.  954. 

§  t459.    Non-negotiable  instruments  may  be  transferred. 

A  non-negotiable  written  contract  for  the  payment  of 
money  or  personal  property  may  be  transferred  by  in- 
dorsement, In  like  manner  wfth  ne^tiable  instmmetits. 
Such  indorsement  shall  transfer  all  the  rights  of  the  as- 
signor under  the  instrument  to  the  assignee,  subject  to 
all  equities  and  defenses  existing  in  favor  of  the  maker 
at  the  time  of  the  indorsement.    Bn.  March  21,  1€72. 

Cal.  Rep.  Cit.  55,  129;  55.  566;  84,  283;  86,  576;  94,  145; 
101,  288;  107,  62;  108,  29;  129,  412;  132,  684;  133,  686; 
184,  410;    144,  35. 

Negotiable  instruments,  what  are:  See  post,  sees.  30S7 
et  seq. 

§  1460.  Covenants  running  with  land,  what.  Certain 
coTenantfl,  contained  in  gi-ants  of  estates  in  real  property, 
are  appurtenant  to  such  estates,  and  pass  with  thsin,  so 
as  to  bind  the  assigns  of  the  covenantor  and  to  vest  in  the 
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EBslgns  Of  the  covenantee,  in  the  eame  manner  as  If  they 
had  personally  entered  into  them.  Such  covenants  are 
said  to  run  with  the  land.    En.  March  21,  1872. 

Cal.  Rep.  Git.    80,  118;  80,  634;  80,  538;  119,  294. 

Implied  covenants:  See    ante,  -sec.  1113. 

Covenants  running  with  land:  See  the  succeeding  sec- 
tions of  this  title,  especially  sees.  1462,  1464. 

§  1461.  What  covenants  run  with  land.  The  only  cov- 
enants which  run  with  the  land  are  those  specified  in  this 
title,  and  those  which  are  Incidental  thereto.  En.  March 
21.  1872. 

Cal.  Rep.  Cit.    80,  118;  120,  573;  136,  42. 

9  1462.  Same.  Every  covenant  contained  In  a  grant  of 
an  estate  in  real  property,  which  is.  made  for  the  direct 
benefit  of  the  property,  or  some  part  of  it  then  in  existence, 
runs  with  the  land.    En.  March  21,  1872. 

Cal.  Rep.  Cit    80,  118;  92,  95;  136,  41. 

Effect  of  transfers  generally:  See  ante,  sees.  1083  et  seq. 

f  1463.  Same.  The  last  section  Inclndes  covenants  "of 
warranty,"  "for  quiet  enjoyment,"  or  for  further  assurance 
on  the  part  of  a  grantor,  and  covenants  for  the  payment 
of  rent,  or  of  taxes  or  assessments  upon  the  land,  on  the 
part  of  a  grantee.    En.  March  21,  1872. 

Damages  for  the  breach  of  the  above  covenants:  See 
post,  sec  3804. 

Letter  of  real  property  to  secure  quiet  possession  of  the 
hirer:  See  post,  sec.  1927. 

§  1464.  What  covenants  run  with  land  when  assigns  are 
named.  A  covenant  for  the  addition  of  some  new  thing 
to  real  property,  or  for  the  direct  benefit  of  some  part  of 
the  property  not  then  in  existence  or  annexed  thereto, 
when  contained  in  a  grant  of  an  estate  in  such  property, 
and  made  by  the  covenantor  expressly  for  his  assigns  or 
to  the  assigns  of  the  covenantee,  runs  with  land  so  far 
only  as  the  assigns  thus  mentioned  are  concerned.  En. 
March  21,  1872. 

Cal.  Rep.  Cit    66,  420. 

See  ante,  sec.  1462. 
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9  1465.  Who  are  bound  by  covenants.  A  coTenant  ran* 
ning  with  the  land  binds  those  only  who  acquire  the  whole 
estate  of  the  covenantor  in  some  part  of  the  property- 
En.  March  21, 1872. 

Cal.  Rep.  Cit.    78,  587;  98.  480. 

§  1466.  Who  are  not.  No  one,  merely  by  reason  of 
having  acquired  an  estate  subject  to  a  covenant  running 
with  the  land,  is  liable  for  a  breach  of  the  covenant  before 
he  acquired  the  estate,  or  after  he  has  parted  with  it  or 
ceased  to  enjoy  its  benefits.    En.  March  21,  1872. 

Cal.  Rep.  Git    66,  421;  73,  587;  80,  534;  96,  407;  116,  88. 

S  1467.  Apportionment  of  covenants.  Where  several 
persons,  holding  by  several  titles,  are  subject  to  the  burden 
or  entitled  to  the  benefit  of  a  covenant  running  with  the 
land,  it  must  be  apportioned  among  them  according  to  the 
value  of  the  property  subject  to  it  held  by  them  respect- 
ively, if  such  value  can  be  ascertained,  and  if  not,  then 
according  to  their  respective  interests  in  point  of  quantity. 
En.  March  21,  1872. 

9  1468.  Covenants  to  run  with  land.  A  covenant  made 
by  the  owner  of  land  with  the  owner  of  other  land  to  do 
or  refrain  from  doing  some  act  on  his  own  land,  which  do- 
ing or  refraining  is  expressed  to  be  for  the  benefit  of  the 
land  of  the  covenantee,  and  which  is  made  by  the  cov- 
enantor expressly  for  his  assigns  or  to  the  assigns  of  the 
covenantee,  runs  with  both  of  such  parcels  of  land.  En. 
Stats.  1905,  610. 

This  is  a  new  section,  and  Is  deslsned  to  remove  any  doubt  that  cove- 
nants of  the  kind  mentioned  therein  run  with  the  land.— Code  Commis- 
sioner's Note. 
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TITLE  IV. 

EXTINCTION  OF  OBLIGATIONS. 

Chapter  I.    Performance,  §t  1473-1479. 

n.    Offer  of  Performance,  SS  1485-1505. 

III.  Preyention  of  Performance  or  Offer,  {{  1511- 

1515. 

IV.  Accord  and  Satisfaction,  tS  1521-1524. 
V.    NoTatlon,  tS  1530-1533. 

VI.    Release,  SS  1541-1548. 

CHAPTER  I. 

PBRFORMANCB. 

S  1473.  Obligation  ttztlngulahed  by  perfonnanoe. 

I  1471  Performance  by  one  of  several  joint  debtom. 

1475.  Performance  to  one  of  joint  creditors. 

1476.  Sffect  of  directions  by  creditors. 

1477.  Partial  performance. 
I  1478.  Payment,  what. 

§  1479.    Application  of  general  performance. 

S  1473.  Obligation  extinguished  by  performance.  Fnll 
performance  of  an  obligation,  by  the  party  whose  duty  it 
is  to  perform  it,  or  by  any  other  person  on  his  behalf,  and 
with  his  assent,  if  accepted  by  the  creditor,  eztingnishes  it 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit    76,  468;  86,  187;  183,  577;  138,  579;  183, 
580;  133,  581;  133,  582;  134,  582. 

S  1474.    Performance   by  one  of  several   Joint  debtors. 

Performance  of  an  obligation,  by  one  of  several  persons 

who  are  Jointly  liable  under  it,  extinguishes  the  liability 
of  all.    EiU.  March  21,  1872. 

Cal.  Rep.  Cit.      121,  658. 

S  1475.  Performance  to  one  of  Joint  creditors.  An 
obligation  in  favor  of  several  persons  is  extinguished  by 
performance  rendered  to  any  of  them,  except  in  the  case 
of  a  deposit  made  by  owners  in  common,  or  in  joint  owner- 
ship, which  is  regulated  by  the  title  on  deposit.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit    96,  278;  131,  425. 
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9  1476,  Effect  of  directions  by  creditors.  If  a  creditor, 
or  any  one  of  two  or  more  lolnt  creditors,  at  any  time 
directs  tbe  debtor  to  perform  his  obligation  in  a  particular 
manner,  the  obligation  ia  extinguished  by  performance  in 
that  manner,  even  though  the  creditor  does  not  receiye  the 
benefit  of  such  performance.    Bn.  March  21»  1872^ 

Gal.  Rep.  Cit    76,  644. 

§  1477.  Partial  performance.  A  partial  performance  of 
an  indlTisible  obligation  extinguishes  a  corresponding  pro- 
portion thereof,  if  the  benefit  of  such  performance  is  vol- 
nntarily  retained  by  the  creditor,  but  not  otherwise.  If 
such  partial  performance  ia  of  such  a  nature  that  the  cred- 
itor cannot  avoid  retaining  it  without  injuring  his  own 
property,  his  retention  theiHdQf  is  not  presumed  to  be  toI- 
nntary.    En.  March  21,  1872. 

Gal.  Rep.  Git.    88,  562. 

t  1478.  Payment,  what.  Perfo/mance  of  an  obligation 
for  the  delivery  of  money  only  is  called  payment  Btai. 
March  21,  1872. 

Gal.  Rep.  Git    99,  94. 

§  1479.  Application  of  general  performance.  Where  a 
debtor,  under  several  obligations  to  another,  does  an  act, 
by  way  of  performance,  in  whole  or  in  part,  which  is 
equally  applicable  to  two  or  more  of  such  obligations,  such 
performance  must  be  applied  as  follows: 

1.  If  at  the  time  of  performance,  the  intention  or  desire 
of  the  debtor  that  such  performance  should  be  applied  to 
the  extinction  of  any  particular  obligation,  be  manifested 
to  the  creditor,  it  must  be  so  applied. 

2.  If  no  such  application  be  then  made,  the  creditor, 
within  a  reasonable  time  after  such  performance,  may  ap- 
ply it  toward  the  extinction  of  any  obligation,  performance 
01  which  was  due  to  him  from  the  debtor  at  the  time  of 
such  performance;  except  that  if  similar  obligations  were 
due  to  him,  both  Individually  and  as  a  trustee,  he  must, 
unless  otherwise  directed  by  the  debtor,  apply  the  per- 
formance  to  the  extinction  of  all  such  obligations  in  equal 
proportion;  and  an  application  once  made  by  the  creditor 
cannot  be  rescinded  without  the  consent  of  [the]  debtor. 

3.  If  neither  party  makes  such  application  within  the 
time  prescribed  herein,  the  perfbrmance  must  be  applied 
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to  the  extinction  of  obligations  in  the  following  order;  and, 
if  there  be  more  than  one  obligation  of  a  particnlar  class, 
to  the  extinction  of  all  in  that  class,  ratably: 

(1)  Of  interest  due  at  the  time  of  the  performance. 

(2)  Of  principal  due  at  that  time. 

(3)  Of  the  obligation  earliest  in  date  of  maturity. 

(4)  Of  an  obligation  not  secured  by  a  lien  or  collateral 
undertaking. 

(5)  Of  an  obligation  secured  by  a  lien  or  collateral 
undertaking.    En.  March  21,  1872.    Am'd.  1878-4,  239. 

Oal.  Rep.  Cit.  69,  121;  81,  68;  88,  391;  145,  34.  Subd. 
1—81,  406;  114,  625;  144,  782.  Subd.  3—97,  292;  119, 
302;   125,  488;   141,  338. 

CHAPTER  IL 

OFFER  OF  PERFORMANCB. 

{  14So.  Obligation  ezUnflruUhed  by  offer  of  performance. 

I  14S6.  Offer  of  partial  performance. 

I  1487.  By  whom  to  be  made. 

S  1488.  To  whom  to  be  made. 

I  1489.  Wh€re  offer  may  be  made. 

I  1490.  When  offer  must  be  made. 

I  1491.  Same. 

I  1492.  Compensation  after  delay  In  performance. 

5  1493.  Offer  to  be  made  In  good  faith. 

§  1494.  Conditional  offer. 

§  1495.  Ability  and  wllllngnese  essential. 

5  149fi.  Production  of  thing  to  be  delivered  not  necessary. 

§  1497.  Thing  offered  to  be  kept  separate. 

I  1498.  Performance  of  condition  precedent. 

{  1499.  Written  receipts. 

I  1500.  Ehctlnctlon  of  pecuniary  obligation. 

I  1601.  Objections  to  mode  of  offer. 

f  1502.  Title  to   thing  offered. 

S  1503.  Custody  of  thing  offered. 

§  1504.  Effect  of  offer  on  accessories  of  obligation. 

{1205.  Creditor's  retention  of  thing  which  he  refuses  to  accept. 

S  1485.  Obligation  extinguished  by  offer  of  performance. 
An  obligation  is  extinguished  by  an  offer  of  perfbrmance, 
made  in  conformity  to  the  rules  herein  prescribed,  and 
with  intent  to  extinguish  the  obligation.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    98,  382. 

Tender  of  payment:  See  sees.  1600,  1504,  infra. 

Tender  of  article  passes  title:  Sec.  1502,  infra;  and  see 
sec.  ;L504. 

Duties  of  person  making  tender:  See  sec.  1603. 
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§  14M.  Offer  of  partial,  popformanoe.  An  oflar- of  paiv 
tial  perCdrmance  Ib  of  no  effect    Sa.  Ifandi  21,  18TS. 

Cal.  Rep.  Oit    127,  488. 

§  1487.  By  whom  to  bo  made.  An  offer  of  performance 
must  be  made  by  the  debtor,  or  by  some  person  on  liis 
bebalf  and  witb  his  assent    Bn.  March  21,  1872. 

Cal.   Rep.   Git    68,   139;    119,   808. 

§  1488.  To  whom  to  be  made*  An  offer  of  performaaoe 
nrast  be  made  to  the  creditor,  or  to  any  one  of  two  or 
Bore  joint  creditors,  or  to  a  person  authorised  by  one  or 
more  of  them  to  receive  or  collect  what  is  due  under  the 
obligation,  if  such  creditor  or  authorized  person  la  present 
at  the  place  where  the  offer  vmy  be  made;  and,  if  not, 
whereyer  the  creditor  may  be  found.  Bn.  March  21,  1872. 
Am'd.  1873-4,  240. 

Cal.  Rep.  Clt    125,  690;  141,  816. 

See  next  section. 

9  1489.  Where  offer  may  be  made.  In  the  absence  of 
an  express  provision  to  the  contrary,  an  offer  of  per- 
formance m^y  be  made,  at  the  option  of  the  debtor; 

1.  At  any  place  appointed  by  the  creditor;  or, 

2.  Wherever  the  person  to  whom  the  offer  ought  to  be 
made  can  be  found;  or, 

3.  If  such  person  cannot,  with  reasonable  dlUgence,  be 
found  within  this  state,  and  within  a  reasonable  distaace 
from  his  residence  or  place  of  business,  or  if  he  evades  the 
debtor,  then  at  his  residence  or  place  of  business,  if  the 
same  can,  with  reasonable  diligence,  be  found  within  tk^ 
state;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within  this 
state.    En.  March  21,  X872. 

Gal.  Rep.  Clt    98,  407;  113,  24;  125,  219;  141,  816. 

Pellvery  of  personalty:  See  post  sees.  1788  et  seq. 

See  post,  sec.  1756,  as  to  giving  notice  of  time  of  delivery 
on  sales  of  personalty. 

§  1490.  When  ofTer  must  be  made.  Where  an  obiiga. 
tion  fixes  a  time  for  its  performance,  an  offer  of  per- 
formance must  be  made  at  that  time,  within  reaaonabto 
hours,  and  a<Tt  before  nor  afterwards.    Bn,  March  21,  18T2. 

GaL  Rep.  Clt      74,  256;  86,  873;  128,  20;  127,  117. 
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C  t401.  8«m«.  Wh«re  an  obligation  does  not  fix  tlie 
time  for  Its  i^erformance,  an  offer  of  performanoe  may  im 
made  at  any  time  before  the  debtor,  upon  a  reasonable 
demand,  has  refused  to  perform.    En.  March  21,  1872. 

Cal.   Rep.   Cit.    74»   255. 

t  1482.  Compensation  after  detay  in  performanee. 
Wliet^e  delay  in  performance  is  capable  of  exact  and  entire 
<9ompensation,  and  time  has  not  been  expressly  declared 
to  be  of  the  essence  of  the  obligation,  an  offer  of  perform- 
ance,  accompanied  with  an  offer  of  such  compensation, 
may  be  made  at  any  time  after  it  is  due,  but  without 
prejudice  to  any  rights  acquired  by  the  creditor,  or  by  any 
other  person,  in  tlie  meantime.    £n.  March  21,  1S72. 

Cal.  Rep.  Cit    74,  256;  92,  133;  93,  142;  96,  343;  96,  844; 
123,  10;   123,  20;   133,  445. 

S  1493.  Offer  to  be  made  In  good  faith.  An  offer  of 
performance  must  be  made  in  good  faith,  and  in  such 
manner  as  most  like^,  under  the  circumstances,  to  benefit 
the  creditor.    En.  March  21,  1S72. 

Cal.  Rep.  Oit    180.  143. 

t  1404.  Condftfonai  offer.  An  Offer  of  petformancia 
mttst  be  free  from  any  conditions  which  the  creditor  is  not 
l>oimd,  on  his  part,  to  perform.    En.  March  21,  1872. 

Cal.  Rep.  Cit    71,  503;  122,  320;  125,  690;  126,  668. 
Offer  of  performance  upon   condition:  See   post,   sees. 
1498,  1499. 

S  1495.  Ability  and  willingness  essential.  An  olfer  of 
performance  Is  of  no  effect  if  the  person  making  it  is  not 
able  and  willing  to  perform  according  to  th^  ofl^r.  En. 
March  21.  1872. 

Oal.  Rep.  Cit    74,  256;   109,  633. 

S  1496.  Production  of  thing  to  be  delivered  not  necea- 
•ary.  The  thing  to  be  delivered,  if  any,  need  not  in  any 
case  be  actually  produced,  upon  an  Otter  of  performance 
unless  the  offer  is  accepted.    En.  March  21,  1672. 

CaL  Rep.  Cit    97,  151;  1S7,  28S. 

f  1497.  Thlf^  offered  to  be  kefit  sepanil^.  A  thing, 
When  olfered  by  Way  of  performanoe,  mnit  not  be  mixed 
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with  otlier  things  from  which  it  cannot  be  separated  im- 
mediately and  -withont  difficulty.    Bn.  March  21,  1872. 

Vendor  of  personalty  must  put  in  condition  for  delivery: 
Post,  sec  1763. 

§  1498.  Performance  of  condition  precedent.  When  a 
debtor  is  entitled  to  the  performance  of  a  condition  prece- 
dent to,  or  concurrent  with,  performance  on  his  part,  he 
may  make  his  offer  to  depend  upon  the  due  performance 
of  such  condition.    En.  March  21,  1872. 

Cal.  Rep.  Cit  49,  25;  74,  255;  87,  59;  122,  321;  123,  543; 
125,  690;  137,  289. 

Conditions  precedent:  See  ante,  sec.  1439. 

9  1499.  Written  receipts.  A  debtor  has  a  right  to  re- 
quire from  his  creditor  a  written  receipt  for  any  property 
delivered  in  performance  of  his  obligation.  i!2n.  March  21, 
1872. 

Cal.  Rep.  Cit    49,  26;  125,  690. 

See,  also.  Code  Civ.  Proc.,  sec.  2076. 

§  1500.  Extinction  of  pecuniary  obilgation.  An  obliga- 
tion for  the  payment  of  money  is  extinguished  by  a  due 
offer  of  payment,  if  the  amount  is  immediately  deposited 
in  the  name  of  the  creditor,  with  some  bank  of  deposit 
within  this  state,  of  good  repute,  and  notice  thereof  la 
given  to  the  creditor.    En.  March  21,  1872. 

Cal.  Rep.  Cit  82,  51;  98,  395;  98,  399;  107,  115;  112,  37; 
119,  544;  119,  550;  123,  543;  137,  382;  141.  712;  141. 
713. 

Tender  stopping  interest:  See  post,  sec.  1504. 

§  1501.  Objections  to  mode  of  offer.  All  objections  to 
the  mode  of  an  offer  of  performance,  which  the  creditor  has 
an  opportunity  to  state  at  the  time  to  the  person  making 
the  offer,  and  which  could  be  then  obviated  by  him,  are 
waived  by  the  creditor  if  not  then  stated.  En.  March  21, 
1872. 

Cal.  Rep.  Cit  78,  530;  79,  43;  87,  59;  109.  564;  122,  320; 
122,  321;  122,  322;  137,  288;  137,  382. 

Similar  provision  although  more  specific  in  its  require- 
ments: Code  Civ.  Proc,  sec.  2076. 

9  1502.  Title  to  thing  offered.  The  title  to  a  thing  duly 
offered   in   performance   of  an    obligation   passes  to  the 
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creditor,  if  the  debtor  at  the  time  signifies  his  intention  to 
that  effect.    En.  March  21,  1872. 

Cal.  Rep.  Cit    98,  399;  106,  .446. 

§  1503.  Custody  of  thing  offered.  The  person  offering  a 
thing,  other  than  money,  by  way  of  performance,  must,  If 
he  means  to  treat  it  as  belonging  to  the  creditor,  retain  it 
as  a  depositary  for  hire,  until  the  creditor  accepts  it,  or 
until  he  has  given  reasonable  notice  to  the  creditor  that  he 
will  retain  it  no  longer,  and,  if  with  reasonable  diligence 
he  can  find  a  suitable  depositary  therefor,  until  he  has 
deposited  it  with  such  person.    En.  March  21,  1872. 

Depositary  for  hire:  See  post,  sec.  1852. 

S  1504.  Effect  of  offer  on  accessories  of  obligation.  An 
offer  of  payment  or  other  performance,  duly  made,  though 
the  title  to  the  thing  offered  be  not  transferred  to  the 
creditor,  stops  the  running  of  interest  on  the  obligation  and 
has  the  same  effect  upon  all  its  incidents  as  a  performance 
thereof.    En.  March  21,  1872. 

Cal.  Rep.  Cit    60,  651;  74,  256;  98,  399;  113,  662;  123,  643; 
143,   667;    143.   670. 

Tender  transfers  title:  See  sec.  1502,  supra. 

Tender  bars  costs:  Code  Civ.  Proc.,  sec.  1030. 

Effect  of  offer  in  writing  Is  the  same  as  tender:  Code 
Civ.  Proc.,  sec.   2074. 

§  1505.  Creditor's  retention  of  thing  which  he  refuses  to 
accept.  If  anything  is  given  to  a  creditor  by  way  of  per- 
formance, which  he  refuses  to  accept  as  such,  he  is  not 
bound  to  return  it  without  demand;  but  if  he  retains  it,  he 
Is  a  gratuitous  depositary  thereof.    En.  March  21,  1872. 

Costs  when  tender  is  made  before  suit  brought:  Code 
Civ.  Proc..  sec.  1030. 
Gratuitous  depositary:  See  post,  sees.  1844  et  seq. 
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CHAPTER  in. 

PREVENTION  OF  PERFORMANCE  OR  OFFER. 

I  1£11.  What  excuses  performance,  etc. 

I  1512.  BfTect  of  prevention  of  performance. 

I  1513.  Same.    (Repealed.) 

I  1514.  Same. 

i  1516.  Effect  of  refusal  to  accept  performance  before  offter. 

§  1611.  What  excuses  performance,  etc.  The  want  of 
performance  of  an  obligation,  or  of  an  ofTer  of  perform- 
ance, in  whole  or  in  part,  or  any  delay  therein,  ie  excuBed 
by  the  following  causes,  to  the  extent  to  which  they  ope- 
rate:      • 

1.  When  each  performance  or  offer  is  prevented  or  de- 
layed *by  the  act  of  the  creditor,  or  by  the  operation  of  law, 
even  though  there  may  have  been  a  stipulation  that  tuts 
shall  not  be  an  excuse; 

2.  When  it  is  prevented  or  delayed  by  an  irresiBtible, 
superhuman  cause,  or  by  the  act  of  public  enemies  of  this 
state  or  of  the  United  States,  unless  the  parties  have  ex- 
pressly agreed  to  the  contrary;  or, 

8.  When  the  debtor  is  induced  not  to  make  it,  by  any 
act  of  the  creditor  intended  or  naturally  tending  to  have 
that  effect  done  at  or  before  the  time  at  which  such  per- 
formance or  offer  may  be  made,  and  not  rescinded  before 
that  time.    En.  March  21,  1872. 

Cal.  Rep.  Git    95,  867;   96,  352;   98,  399.    Subd.  2—129, 
227.    Subd.  3—119,  102;   144,  401. 

S  1512.  Effect  of  prevention  of  performance.  If  the  per- 
formance of  an  obligation  be  prevented  by  the  creditor, 
the  debtor  is  entitled  to  all  the  benefits  which  he  would 
have  obtained  if  it  h«d  been  performed  by  both  parties. 
En.  March  21,  1872.    Am'd.  1873-4,  240. 

Cal.  Rep.  Clt    86,  614;  92,  182;  105,  520. 

S  1513.  Same.  (Repealed.)  En.  March  21,  1872.  Rep. 
1873-4,  240. 

§  1514.  Same.  If  performance  of  an  obligation  is  pre- 
vented by  any  cause  excusing  performance,  other  than  the 
act  of  the  creditor,  the  debtor  is  entitled  to  a  ratable  pro- 
portion of  the  consideration  to  which  he  would  have  been 
entitled  upon  full  performance,  according  to  the  benefit 


*AC7xOvV. 


m  ACCORD  AMD  BATlBVACnWr,  §§  lili-Uli 

which  the  creditor  receives  from  the  actual  perfoannaiice. 
Bn.   March   21.   1872. 

§  1515.  Effect  of  refusal  to  accept  performance  before 
offer.  A  refasal  by  a  creditor  to  accept  performancSp  made 
before  an  offer  thereof,  is  equiyalent  to  an  offer  and  re- 
fusal, unless,  before  performance  is  actually  due,  he  gives 
notice  to  the  debtor  oif  his  willingness  to  accept  it.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit.    98,  399, 

Refusal  to  perform  entitles  the  other  party  to  enforce 
the  obligation  without  perfoamance  on  his  part:  See,  ante, 
sec.  1440. 

CHAPTER  IV. 

ACCORD  AND  SATIBF ACTION. 

I  1521.  Accord,   what. 

I  1S22.  Effect  of  record. 

8  1523.  Satisfaction,  what. 

I  1624.  Part  performance. 

§  1521.  Accord,  what.  An  accord  is  an  agreement  to 
accept  in  extinction  of  an  obligation,  something  different 
from  or  le«8  than  that  to  which  the  person  agre^ng  to 
accept  is  entitled.    En.  March  21,  1872.    Am'd.  1873>4,  240. 

Cal.  Rep.  Cit     92,  37;  119,  466;  142,  41. 

Release  of  obligations:   See  post,  sees.  1541  et  seq. 

Substituting  a  new  obligation  fbr  the  existing  one  is  a 
novation:  See  post,  sees.  1530  et  seq. 

Order  on  third  person,  effect  of:  See,  post,  sec.  1533. 

^  1522.  Effect  of  accord.  Though  the  parties  to  an 
accord  are  bound  to  execute  it,  yet  it  does  not  extinguish 
the  ohligation  until  it  is  fully  executed.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    92,  37;  142,  41. 

§  1523.  Satisfaction,  what.  Acceptance,  by  the  creditor, 
of  the  consideration  of  an  accord  extinguishes  the  obliga- 
tion, and  is  called  satisfaction.    Bin.  March  21,  1872. 

Cal.  Rep.  Cit.    66,  495;  92,  37;  142,  41. 

See  next  section. 
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S  1624.  Part  performance.  Part  performance  of  an  ob- 
ligation, either  before  or  after  a  breach  thereof,  when 
expressly  accepted  by  the  creditor  In  writing,  in  satisfac- 
tion, or  rendered  in  pursuance  of  an  agreement  in  writing, 
for  that  purpose,  though  without  any  new  consideration* 
extinguishes  the  obligation.  En.  March  21,  1872.  Am'd. 
1873-4,  241. 

Gal.    Rep.  Cit     56,  495;  88,  562;  92,  37. 

CHAPTEIR  V. 

NOVATION. 

S  1590.  Novation,  what. 

I  1631.  Modes  of  novation 

{  15^  Novation  a  contract 

I  1633.  Resciaaion  of  novation. 

t  1530.  Novation,  what.  Novation  is  the  substitution  of 
a  new  obligation  for  an  existing  one.    Bn.  March  21,  1872. 

Gal.  Rep.  Git.    49,  60;    60,  396. 

See  sec.  1532,  infra. 

Right  to  sue  on  contract  made  for  one's  benefit:  See, 
post,  sec.  1559. 

S  1531.    Modes  of  novation.    Noyation  is  made: 

1.  By  the  substitution  of  a  new  obligation  between  the 
same  parties,  with  intent  to  extinguish  the  old  obligation; 

2.  By  the  substitution  of  a  new  debtor  in  place  of  the 
old  one,  with  intent  to  release  the  latter;  or, 

3.  By  the  substitution  of  a  new  creditor  in  place  of  the 
old  one,  with  intent  to  transfer  the  rights  of  the  latter  to 
the  former.    En.  March  21,  1872. 

Gal.  Rep.  Git.     60,  395;    63,  502;    72,  551;    86,  576-   110, 
263;    131,  497.     Subd.  2—143,  7. 

§  1532.  Novation  a  contract.  Novation  is  made  by  con* 
tract,  and  is  subject  to  all  the  rules  concerning  contracts 
In  general.    En.  March  21,  1872. 

Gal.  Rep.  Git.    54,  338;    60,  395;    109,  596. 

S  1533.  Rescission  of  novation.  When  the  obligation  of 
a  third  person,  or  an  order  upon  such  person,  is  accepted 
In  satisfaction,  the  creditor  may  rescind  such  (such)  ac- 
ceptance if  the  debtor  prevents  such  person  from  com^ply- 
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ing  with  the  order,  or  from  fulfilling  the  otbligation;  or  if, 
at  the  time  the  o4>Iigation  or  order  is  received,  such  per^ 
son  is  insolvent,  and  this  fact  is  unknown  to  the  creditor, 
or  if,  before  the  creditor  can  with  reasonable  diligence 
present  the  order  to  the  person  upon  whom  it  is  given,  he 
becomes  insolvent.  ESn.  March  21,  1872.  Am'd.  1873-4, 
241. 

CHAPTER  VI. 

REL.BASB. 

1541.    Obligation  extlngruiBhed  by  releaae. 

1M2.    Certain  claims  not  afFected  by  general  releiMe. 

1548.    Release  of  one  of  several  joint  debtors. 

S  1541.  Obligation  extinguislied  by  release.  An  obliga- 
tion is  extinguished  by  a  release  therefrom  given  to  the 
debtor  by  the  creditor,  upon  a  new  consideration,  or  in 
writing,  with  or  without  new  consideration.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit.    57,  51;    78,  555;  121,  253. 

Writing  imports  a  consideration:  Post,  sec.  1614. 

S  1542.  Certain  claims  not  affected  by  general  release. 
A  general  Telease  does  not  extend  to  claims  which  the 
creditor  does  not  know  or  suspect  to  exist  in  his  favor  at 
the  time  of  executing  the  release,  which  if  known  by  him 
mu'st  have  materially  affected  his  settlement  with  the 
debtor.    En.  March  21,  1872.    Am'd.  1873-4,  241. 

Cal.  Rep.  Cit.    86,  253;    86,  254;    119,  469;    134,  548. 

S  1543.  Release  of  one  of  several  Joint  debtors.  A 
release  of  one  of  two  or  more  Joint  debtors  does  not  ex- 
tinguish the  obligations  of  any  of  the  others,  unless  they 
are  mere  guarantors;  nor  does  it  affect  their  right  to  con- 
tribution from  him.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  63,  158;  68,  89;  68,  90;  70,  114;  76,  7; 
86,  253;  122,  654;  125,  512;  130,  254;  133,  113;  146, 
533;    146,  171. 

Guarantor's  liability  discharged:  See  post,  sec.  2819. 

Rights  of  sureties:  See  post,  sec.  2844. 
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TITLE  I. 

NATURE  OF  A  CONTRACT. 

Dennitlon,  §§  1549-1550. 
Parties,  §§  1556-1569. 
Consent,  fi§  1566-1689. 
Object,  fi§  1595-1599. 
Constderations,  9§  1606«1616. 


CHAPTER  I. 

DBFIKITION. 

S  1549.    Contract,  what. 

i  1550.    Bnentlal  elements  of  contract. 

}  1549*    Contract,  what.    A  contract  is  an  agreement  to 
do  or  not  to  do  a  certain  thing.    En.  March  21,  1872. 
Cal.  Hep.  Clt.    78,  536. 

S  1550.    Essential  elements  of  contract.    It  is  essential 
to  the  existence  of  a  contract  that  there  should  he: 

1.  Parties  capable  of  contracting; 

2.  Their  ccnaent; 

3.  A  lawful  object;  and, 

4.  A  sufficient  cause  or  conBideration.    En.  Karch  21, 
1872. 

Cal.  Rep.  Clt    64,  110;    85,  30;    115,  515;    139,  512;    145, 

498.    eulbd.  2—135,  563. 
Consent:  See  post,  sees.  1665  et  seq. 
Unlawful  contracts:  See  post,  sec.  1667. 
Consideration:  See  post,  sees.  1605  et  seq. 

(MO) 


CHAPTER  n. 

PARTIES. 

S  1556.  Who  may  contract 

9  1&57.  Minors,  etc. 

I  1568.  Identlfloatlon  of  parties  neoesoary. 

9  1559.  When  contract  for  benefit  of  third  person  noay  be  eDfoi>ced. 

§  1556.  Who  may  contract.  All  persons  are  capable  of 
contracting,  except  minors,  persons  of  unsound  mind,  and 
persons  deprived  of  civil  rights.    En.  Mafeh  21,  1872. 

Cal.  Rep.  Clt.    54,  178. 

Contracts  of  Infants:  See  ante,  sees.  33  et  seq. 

Contracts  of  persons  of  unsound  mind:  See  ante,  sees. 
38  et  seq. 

Contracts  of  married  women:  See  ante,  sees.  158,  169, 
167. 

§  1557.  Minors,  etc.  Minors  and  persons  of  unsound 
mind  have  only  such  capacity  as  is  defined  by  part  I  of 
division  I  of  this  code.    Bn.  March  21,  1872. 

See  ante,  sees.  33  et  seq. 

§  1558.  Identification  of  parties  necessary.  It  Is  essQji. 
tial  to  the  validity  of  a  contract,  not  only  that  the  parties 
should  exist,  but  that  it  should  be  possible  to  identify 
th^m.    Ekk.  March  21, 1872. 

I  1599*  Wtien  contract  for  benefit  of  third  per«on  may 
be  enforced.  A  contract,  made  expressly  for  the  benefit 
of  a  third  peraon  may  be  enforced  by  him  at  any  time 
before  the  parties  thereto  rescind  it.    En.  March  21,  IZIZ^ 

Cal.  Rep.  Cit.    $8,  389;  73,  525;  94,  84;  95,  168;  100.  558; 
109,  136;  110,  346;  112,  258;  120,  574;  U2,  708. 


fifi  1M6.  isee  X^.^^    CONSENT. 


CHAPTBR  lU. 

CONSENT. 

§  1566.  Eesentlals  of  consent. 

I  1566.  Consent,  when  voidable. 

§  1667.  Apparent  consent,  when  not  free. 

9  1568.  When  deemed  to  have  been  obtained  by  fraud,  etc 

S  1669.  Duress,  what. 

I  1570.  Menace,  what. 

I  1571.  Fraud,  actual  or  constructive. 

I  1672.  Actual  fraud,  what. 

9  1573.  Constructive  fraud. 

I  1574.  Actual  fraud  a  question  of  fact. 

I  1575.  Undue  Influence,  what. 

9  1576.  Mistake,  what. 

I  1577.  Mistake  of  fact 

9  1578.  Mistake  of  law. 

9  1579.  Mistake  of  foreign  laws. 

9  1580.  Mutuality  of  consent.  , 

I  1581.  Communication  of  consent. 

9  1582.  Mode  of  communicating  acceptance  of  proposal. 

I  1583.  When  communication  deemed  complete. 

I  1584.  Acceptance  by  performance  of  conditions. 

9  1585.  Acceptance  must  be  absolute. 

9  15S6.  Revocation  of  proposal. 

9. 1587.  Revocation,  how  made. 

9  1588.  Ratlflcation  of  contract,  void  for  want  of  consent. 

9  1589.  Assumption  of  obligation  by  acceptance  of  benefits. 

§  1565.  Essentials  of  consent.  The  consent  of  the 
parties  to  a  contract  must  be: 

1.  Free; 

2.  Mutual;  and, 

3.  Communicated  by  each  to  the  other.  Bhi.  March  21, 
1872. 

Cal.  Rep.  Olt.    82,  398;  86,  80;  128,  481;  139,  512;  140, 
162.     Subd.  3—125,  481;  135,  563. 

Consent,  when  not  free,  and  effect:  Sees.  1566,  1567, 
infra. 

Consent,  when  not  mutual:   See  sec.  1580. 

Consent,  how  communicated:  See  infra,  sees.  1581  et  seq. 

S  1566.  Consent,  when  voidable.  A  consent  which  is 
not  free  la  nevertheless  not  absolutely  yoid,  but  may  be 
rescinded  by  the  parties  in  the  manner  prescribed  by  the 
chapter  on  rescission.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    71,  440;  82,  399;  85,  30;  95,  639;  110,  879; 
126,  504;  129,  82;  129,  84;  129,  85. 

Rescission  of  contracts:  See  post,  sees.  1688  et  seq.; 
sees.  3406  et  seq. 
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§  1567.  Apparent  consent,  when  not  free.  An  apparent 
consent  is  not  real  or  free  when  obtained  tliroae^: 

1.  Dnress; 

2.  Menace; 

3.  Fraud;  ♦ 

4.  Undue  Influence;  or, 

5.  Mistake.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    71,  440;  82,  399;  85,  30;  129,  86;  141,  62. 

Sul>d.  5—134,  648. 
Duress  defined:  Sec.  1669. 
Menace  defined:  Sec.  1670. 
Fraud  defined:  Sec.  1571. 
Undue  Influence  defined:  Sec.  1576. 
Mistake  defined:  Sees.  1676,  1677. 

S  1568.  When  deemed  to  have  been  obtained  by  fraud, 
etc.  Consent  Is  deemed  to  have  been  obtained  through  one 
of  the  causes  mentioned  In  the  last  section  only  when  it 
would  not  have  been  given  had  such  cause  not  existed. 
En.  March  21,  1872. 

Cal.  Rep.  Clt.    82,  399;  86,  30;  130,  198;   138,  671;  146, 
448;  147,  444. 

§  1569.    Duress,  what.    Duress  consists  In: 

1.  Unlawful  confinement  of  the  person  of  the  party,  or 
of  the  husband  or  wife  of  such  party,  or  of  an  ancestor, 
descendant,  or  adopted  child  of  such  party,  husband,  or 
wife; 

2.  Unlawful  detention  of  the  property  of  any  snch  per- 
son; or, 

.  3.  Confinement  of  such  person,  lawful  in  form,  but 
fraudulently  obtained,  or  fraudulently  made  unjustly  hiur- 
assing  or  oppressive.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    93,  455;  98,  575;  107,  308;  130,  198. 

§  1570.    Menace,  what.    Menace  consists  in  a  threat: 

1.  Of  such  duress  as  is  specified  in  subdivisions  1  and  8 
of  the  last  section; 

2.  Of  unlawful  and  violent  injury  to  the  person  or  prop- 
erty of  any  such  person  as  Is  specified  in  the  last  section; 
or, 

3.  Of  injury  to  the  character  of  any  such  person.  Bin. 
March  21,  1872. 

Cal.  Rep.  Cit.    98,  456;  130.  198. 
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I  1i71.    Fraud,  aotuai  or  constPUotiv«.    Fr^od  i»  alt^er 
actual  OF  eonstruotlvd.    Bn.  March  21,  1872. 
Cal.  Rep.  Cit.    78,  225;  82,  383;  86,  80. 

§  1§72.  Actual  fraud,  what.  Actual  fraud,  withio  the 
meaning  of  this  chapter,  consists  \n  any  of-  Uie  foUQwlns 
acts,  committed  by  a  party  to  the  contract,  or  with  hla  con- 
xUvance,  with  Intent  to  deceive  another  party  thereto,  or 
to  induce  him  to  enter  Into  the  contract: 

1.  The  suggestion,  as  a  fact,  of  that  which  Is  not  true, 
by  one  who  does  not  believe  It  to  be  true; 

2.  The  positive  assertion  in  a  manner  not  warranted  hy 
the  information  of  the  person  making  It,  of  that  which  Is 
not  true,  though  he  believes  it  to  be  true; 

3.  The  suppression  of  that  which  is  true,  by  one  having 
knowledge  or  belief  o^  the  fact; 

4.  A  promise  made  without  any  intention  of  pepfonniiLg 
itj  or, 

5.  Any  other  act  fitted  to  deceive.    Bn.  March  21,  1872. 
Cal.  Rep.  Cit.    56,  865;  65,  402;  78,  225;  79,  816;  82,  388; 

96,  440;   127,  535;   131,  477;   133,  448;  141,  62;   144, 

312;  147.  743.     Lubd.  2—84,  649;   103,  42;   184,  668; 

Subd.  3—138,  671.    Subd.  4—75,  537;  77,  26;  78,  131; 

88,  477;  88,  565;  93,  359;  122,  581;  138,  671;  141,  390. 

Subd.  5—138,  671. 
Fraudulent  conveyance  a.  misdemeanor:  Pen.  Cod^«  sec. 
581. 

FraaduleoKt  Ins^rumentB  and  transfers:   See  post,  mg8» 
3439  et  seq. 
Reaeiaalon  of  contracts  for  fraud:  See  post,  sea  1C|89% 
Deceit:  See  post,  sees.  1709,  1710. 

S  1573.  Constructive  fraud.  Constructive  fraud  con- 
sists: 

1.  In  any  breach  of  duty  which,  without  an  actuaUy 
fraudulent  Intent,  gains  an  advantage  to  the  persoa  In 
fault,  or  any  one  claiming  under  him,  by  misleading  an- 
other to  hiiB  prejudice,  or  to  the  prejudice  of  any  o&e 
d^mii^  under  him;  or, 

2.  In  any  such  act  or  omission  as  the  ll^w  socially  d^ 
Clares  to  be  fraudulent,  without  respect  to  aotuai  fraud. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit.  56,  365;  65,  402;  91,  18.  Subd.  2— 134t 
6M« 

S  1574.    Actual  fraud  a  question  of  fact.    Actual  fraud 
is  always  a  question  of  fact    En.  March  21,  187^. 
Cal.  Rep.  Cit    119,  484. 
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\  157&  Undue  Ififlu«fi6e,  what.  Undue  mfiuAMe  don- 
Gists: 

1.  In  the  use,  by  one  In  whom  a  confidence  Is  reposed 
by  ttaottaer,  or  irlto  holds  a  real  or  apparent  authority  over 
him,  of  such  oonfidence  or  authority  for  the  ptirpose  ^ 
obtaining  an  unfair  advantage  orer  him; 

3.  In  taking  an  unfair  advantage  of  aaothef^  weaknetse 
of  mind;  or, 

3.  In  taking  a  grossly  oppressive  and  unfair  advantage 
of  an<Aher's  necessities  or  distresa.    En.  March  21,  1S72. 

Cal.  Rep.  Cit.    66,  93;  79,  316;  94,  646;  97,  262;  141,  62. 

Subd.  1—90,  836;    103,  102;    134,  174;   135,  318. 
T7ndue  influence  vitiating  will:  See  ante,  sec.  1272. 
Hescission  of  contracts:  See  post,  sees.  1689,  3406. 

S  1576.  Mistake,  what.  Mistake  may  be  either  of  fact 
or  law.    En.  March  21,  1872. 

Gal.  Rep.  Cit    86,  669. 

\  1577.  Mistake  of  fact.  Mistake  of  faot  is  a  mistake, 
not  caused  by  the  neglect  of  a  legal  duty  on  the  part  of 
the  person  making  the  mistake,  and  consisting  in: 

1.  An  unconscious  ignorance  or  forgetfulness  of  a  fact 
past  or  present,  material  to  the  contract;  or, 

2.  Belief  in  the  present  existence  of  a  thing  material 
to  the  «ontra<St,  which  does  not  exist,  or  in  the  past  ex- 
istence of  such  a  thing,  which  has  not  existed.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.    68,  616;  119.  435;  119,  436;  122,  100;  138, 
671.    Subd.  1—119,  468;  131,  639;  134,  384;  144.  110. 

S  1578.  Mistake  of  law.  Mistake  of  law  constitutes  a 
mistake,  within  the  meaning  of  this  article,  only  when  it 
arises  from: 

1.  A  misapprehension  of  the  law  by  all  parties,  lUl  sup- 
posing that  they  knew  and  understood  it,  and  all  making 
substantially  the  same  mistake  as  to  the  law;  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of  which 
the  others  are  aware  at  the  time  of  contractinig,  but  which 
they  do  not  rectify.    Hn.  March  21,  1872. 

Cal.  Rep.  Oit    96,  74;   119,  468.    Shlbd.  l-4li8,  466;  127, 
687;  199,  478;  136,  479;  184,  646.    Subd.  2^188,  671. 

\  1579.  Mistake  of  foreign  laws.  Mistake  dt  foreign 
laws  is  a  mistake  df  f aet.    En.  )ilaM(^  H,  1873. 
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Foreign  laws,  how  proTed:   See  Code  CIy.  Proc.,  sees. 

1900,  1901. 

I  1680.  Mutuality  of  consent  Ck)n8ent  is  not  matoai, 
unlesB  the  parties  all  agree  upon  the  same  thing  in  the 
same  sense.  But  in  certain  cases  defined  by  the  chapter 
on  Interpretation,  they  are  to  be  deemed  so  to  agree  with- 
out regard  to  the  fact.    En.  March  21,  1872. 

Cal.  Rep.  Cit    60,  392;  137,  692. 

Interpretation  of  contracts:  See  post,  sees.  1636  et  seq. 

§  1681.  Communication  of  consent.  Consent  can  be 
communicated  with  effect  only  by  some  act  or  omission  of 
the  party  contracting,  by  which  he  intends  to  communicate 
it,  or  which  necessarily  tends  to  such  communication.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit    140,  162. 

S'1682.  Mode  of  communicating  acceptance  of  proposal. 
If  a  proposal  prescribes  any  conditions  concerning  the 
communication  of  its  acceptance,  the  proposer  is  not  bound 
unless  they  are  conformed  to;  but  in  other  cases  any  rea- 
sonable and  usual  mode  may  be  adopted.  Bn.  March  21, 
1872. 

Cal.  Rep.  Cit    115,  616;  123,  431. 

S  1683b  When  communication  deemed  complete.  Con- 
sent is  deemed  to  be  fully  communicated  between  the 
parties  as  soon  as  the  party  accepting  a  proposal  has  put 
his  acceptance  in  the  course  of  transmission  to  the  pro- 
poser, in  conformity  to  the  last  section.  Bn.  March  21, 
1872. 

Cal.  Rep.  Cit    123,  431. 

S  1684.  Acceptance  by  performance  of  conditions.  Per- 
formance of  the  conditions  of  a  proposal,  or  the  acceptance 
of  the  consideration  offered  with  a  proposal,  is  an  accept- 
ance of  the  proposal.    Bn.  liarch  21,  1872. 

Cal.  Rep.  Cit    141,  706. 

S  1685.  Acceptance  must  be  absolute.  An  acceptance 
must  be  absolute  and  unqualified,  or  must  include  in  itself 
an  acceptance  of  that  character  which  the  proposer  can 
separate  from  the  rest,  and  which  will  conclude  the  person 
accepting.  A  qualified  acceptance  is  a  new  proposal.  Bn. 
March  21, 1872. 

Cal.  Rep.  Cit    82,  87;  140,  161;  146,  626. 
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i  1586.  Revocation  of  proposal.  A  proposal  may  be  re- 
voked at  any  time  before  Its  acceptance  is  communicated 
to  the  proposer,  but  not  afterwarda    Bn.  March  21,  1872. 

Gal.  Rep.  Cit    82,  87. 

S  1687.    Revocation,  how  made.    A  proposal  is  reyoked: 

1.  By  the  communication  of  notice  of  revocation  by  the 
proposer  to  the  other  party,  in  the  mazinw  prescribed*  by 
sections  1581  and  1583,  before  his  acceptance  has  been  com- 
municated to  the  former; 

2.  By  the  lapse  of  the  time  prescribed  in  such  proposal 
for  its  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse 
of  a  reasonable  time  without  communication  of  the , ac- 
ceptance; 

3.  By  the  failure  of  the  acceptor  to  fulfill  a  condition 
precedent  to  acceptance;  or, 

4.  By  the  death  or  insanity  of  the  proposer.  Ehi.  March 
21,  1872. 

S  1588.  Ratification  of  contract,  void  for  want  of  con- 
sent. A  contract  which  Is  voidable  solely  for  want  of  due 
consent  may  be  ratified  by  a  subsequent  consent.  Bn. 
March  21,  1872. 

Gal.  Rep.  Cit    130,  433. 

S  1589.  Assumption  of  obligation  by  acceptance  of  bene- 
fits. A  voluntary  accepance  of  the  benefit  of  a  transaction 
is  equivalent  to  a  consent  to  all  the  obligations  arising 
from  it,  so  far  as  the  facts  are  known,  or  ought  to  be 
known,  to  the  person  accepting.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.  86,  577;  100,  72;  105,  296;  105,  297;  106, 
298;  113,  231;  113,  236;  118,  661;  120,  574;  130, 
433;    137,  26;    141,  706;    144,  112. 

CHAPTER  IV. 

OBJECT  OP  A  CONTIU.C?r. 

il596.  Obj«ot,  what. 

16M.  Requisites  of  object 

1587.  Impossibility,  what 

I  1598.  When  contract  wholly  vohl. 

I  U99.  When  contract  partially  Told. 

i  1595.  Object,  what.  The  object  of  a  contract  is  the 
thing  which  it  is  agreed,  on  the  part  of  the  party  receiving 
the  consitLeration,  to  do  or  not  to  do.    Bn.  March  21,  1872. 

CaL  Rep.  Cit    126,  598. 


\. 
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Ualawfal  contraets:  S«e  next  Beottoii,  and  poflt»  b«c8. 
1G67  et  Beq. 

UnUwfai  conditions:  See  ante,  sec.  1441. 

9  1596.  Requisites  of  object.  The  object  of  a  contract 
must  be  lawful  when  the  contract  le  made,  and  possible 
and  ascertainable  by  the  time  the  contract  Is  to  be  per- 
focmed.    Bn.  March  21,  1872. 

See  post,  sees.  1667  et  seq. 

i  1587.  Impossibiiity,  what.  BverytiUng  is  deemed  pos- 
sible except  that  which  Is  Impossible  In  the  nature  of 
things.    En.  March  21,  1872. 

S  1G08.  When  contmct  whofiy  void.  Where  ti  oontfact 
has  but  a  single  object,  and  such  object  Is  nntawfttl, 
whether  in  whole  or  in  part,  or  wholly  ImpoeslMe  ot  per- 
formance,  or  so  vaguely  expressed  as  to  be  wholly  unascer- 
talnable,  the  entire  contract  is  voitl.    En.  March  21,  1872. 

Cal.  Rep.  Cit    132,  65. 

S  1599.  When  contract  partially  void.  Where  a  con. 
tract  has  several  distinct  objects,  of  which  one  at  least  Is 
lawful,  and  one  at  least  is  unlawful,  in  whole  ct  in  part, 
the  contract  Is  void  as  to  the  latter  and  valid  as  to  the 
rest.    En.  March  21,  1872. 

Cal.  Rep.  Clt    59,  682;  186,  660. 


CHAPTER  V. 

CONSIDSRATION. 

I  1005.  Good  consideration,  wliat. 

1M6.  How  far  legal  or  moral  obligation  la  a  sood  oonaUtomtloo. 

1607.  Consideration  lawfuL 

1608.  Effect  of  Its  iUegallty. 

1609.  Consideration  executed  or  executory. 
<  1610.  Executory  conshSeTatlon. 

{  1611.  How  ascertained. 

1612.  Effect  of  impossibility  of  ascertalnlns  contfderattoD. 

1613.  Same. 

1614.  Written  instrument  presumptive  evidence  of  eonstdemtlon. 
I  1615.  Burden  of  proof  to  Invalidate  taffldent  eonsldemUoa. 

I  1606.  Good  consideration,  what.  Any  henett  eon* 
ferred,  or  agreed  to  be  conferred,  upon  the  promlsoi;  hgr 
any  other  person,  to  which  the  promisor  is  net  lawftiHy 
entitled,  or  any  prejudice  suffered,  or  agreed  to  be  suf- 
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fer«d,  by  such  persoH,  other  than  such  as  he  is  at  the  time 
o^  consent  lawfully  bound  to  suffer,  as  an  inducement  to 
the  promisor,  is  a  good  consideration  for  a  promiae.  Bn. 
March  21,  1872. 
Cal.  Rep.  Cit.  89,  654;  104,  242;  126,  598;  139,  168;  145, 
500. 

{  1606,  How  far  legal  or  moral  obligation  it  a  good  con* 
fideration.  An  e;Kistjln£  legal  obligation  resting  upon  the 
promisor,  or  a  moral  obligation  originating  in  some  benefit 
conferred  upon  the  promisor,  or  prejudice  suffered  by  the 
promisee,  ts  also  a  good  consideration,  for  a  promise,  to 
an  extent  corresponding  with  the  extent  of  the  obligation, 
but  no  further. or  otherwise.    En.  March  21»  1872. 

Cal.  Rep.  Cit.    112,  205. 

S  1607.  Consideration  lawful.  The  consideration  of  a 
contjact  must  be  lawful  within  the  meaning  of  section 
1667.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    68,  30;  82.  643;  83,  177;   125,  122. 

Unlawful  contracts:  See  post,  sees.  1667  et  seq. 

}  1608.  Effect  of  Ka  illegality.  If  any  part  of  a  single 
eottsideratlOQ  for  one  or  more  objects,  or  of  several  con- 
siderations for  a  single  object,  is  unlawful,  the  entire  con- 
tx«ct  is  void.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.  67,  30;  68,  30;  82,  643;  83,  177;  96,  112; 
125,  122;   131.  384;   136,  67. 

I  MOftb  Conalderatlon  executed  or  executory.  A  ooneid- 
eration  may  be  executed  or  executory  in  whole  or  in  part 
In  so  far  as  it  la  executory  it  is  subject  to  the  provisions 
ot  chapter  IV  of  this  title,    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    90.  375. 

§  1610.  Executory  consideration.  When  a  considera- 
tion is  executory,  it  Is  not  indispensable  that  the  contract 
should  specify  its  amount  or  the  means  of  ascertaining  it. 
It  may  be  left  to  the  decision  of  a  third  person,  or  regu- 
lated by  any  specified  standard.    En.  March  21,  1872. 

Cal.  Rep.  Cit    74,  296;  90,  375. 

i  1611.  How  ascertained.  When  a  contract  does  not 
determine  the  amount  of  the  consideration,  nor  the  method 
by  which  It  Is  to  be  ascertained,  or  when  it  leaves  the 
amount  thereof  to  the  discretion  of  an  interested  party, 
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the  consideration  must  be  so  much  money  as  the  object 
of  the  contract  Is  reasonably  worth.    En.  March  21,  1872. 

Cal.  Rep.  Cit    90,  375. 

See  following  sections. 

§  1612.  Effect  of  impossibility  of  ascertaining  considera- 
tion. Where  a  contract  provides  an  exclusive  method  by 
which  its  consideration  is  to  be  ascertained,  which  method 
is  on  its  face  impossible  of  execution,  the  entire  contract 
is  void.    En.  March  21,  1872. 

9  1613.  Same.  Where  a  contract  provides  an  exclusive 
method  by  which  its  consideration  is  to  be  ascertained, 
which  method  appears  possible  on  its  face,  but  in  fact  is, 
or  becomes  impossible  of  execution,  such  provision  only 
is  void.    En.  March  21,  1872. 

§  1614.  Written  instrument  presumptive  evidence  of 
consideration.  A  written  instrument  is  presumptive  evi- 
dence ora  consideration.    En.  March  21,  1872. 

Cal.  Rep.  Clt.  62,  638;  67,  539;  68,  617;  69,  614;  75,  518; 
79,  607;  85.  327;  86,  642;  88,  82;  96,  110;  100,  432; 
100,  433;  103,  101;  106,  655;  111,  284;  120,  682;  124. 
579;  129,  306;  131,  383;  143,  533;  143,  603. 

Distinction  between  sealed  and  unsealed  instruments 
abolished:  See  post,  sec.  1629. 

§  1615.  Burden  of  proof  to  invalidate  sufficient  consid- 
eration. The  burden  of  showing  a  want  of  consideration 
sufficient  to  support  an  instrument  lies  with  the  party 
seeking  to  Invalidate  or  avoid  it    6n.  March  21,  1872. 

Cal.  Rep.  Cit.  68,  617;  69,  614;  75,  518;  79,  607;  83,  177; 
85,  327;  88,  82;  96,  110;  103,  101;  111,  284;  120,  682; 
124,  579;  129,  306;  131,  383;   143,  533. 
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TITLE  II. 

MANNER  OF   CREATING   CONTRACTS. 

(  1619.  Contracts,  express  of  Implied. 

{  1620.  Express  contract,   what. 

I  1621.  Implied  contract,  what. 

I  1622.  What  contracts  may  be  oral. 

§  1623.  Contract    not    In    writing    through    fraud,   may    be    oiforoed 

against  fraudulent  party. 

9  1634.  What'  contracts  must  be  written. 

9  1626.  Effect  of  writing 

I  1626.  Contract  in  writing,  takes  effect  when. 

9  1627.  Provisions  of  chapter  on  transfers  of  real  property. 

I  1628.  Corporate  seal,  how  affixed. 

I  1629.  Provisions  abolishing  seals  made  applicable. 

9  1619.  Contracts,  express  or  implied.  A  contract  is 
either  express  or  implied.    En.  March  21,  1872. 

§  1620.  Express  contract,  what.  An  express  contract  is 
one,  the  terms  of  which  are  stated  in  words.  En.  Marcn 
21,  1872. 

Cal.  Rep.  Clt    135,  563. 

9  1621.  Implied  contract,  what.  An  implied  contract  is 
one,  the  existence  and  terms  of  which  are  manifested  by 
conduct.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    79,  326. 

Obligations  Imposed  by  law:  See  post,  sees.  1708  et  seq. 

9  1622.  What  contracts  may  be  oral.  All  contracts  may 
be  oral,  except  such  as  are  specially  required  by  statute 
to  be  in  writing.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    90,  359;  93,  495;  115,  515;  137,  243. 

Contracts,  when  to  be  in  writing:  See  infra,  sees.  1623, 
1024;  Code  Civ.  Proc,  sees.  1971-1974. 

9  1623.  Contract  not  In  writing  through  fraud,  may  be 
enforced  against  fraudulent  party.  Where  a  contract, 
which  is  required  by  law  to  be  in  writing,  is  prevented 
from  being  put  into  writing  by  the  fraud  of  a  party  there- 
to, any  other  party  who  is  by  such  fraud  led  to  believe  that 
it  is  in  writing,  and  acts  upon  such  belief  to  his  prejudice, 
may  enforce  it  against  the  fraudulent  party.  En.  March 
21    1872 

Cal.  Rep.  Cit.    88,  436. 

See  Code  Civ.  Proc,  sees.  1971-1974. 

9  1624.  What  contracts,  must  be  written.  The  follow- 
ing contracts  are  invalid,  unless  the  same,  or  some  note 
or  memorandum  thereof.  Is  in  writing  and  subscribed  by 
the  party  to  be  charged,  or  by  his  agent; 
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1.  An  agreement  that  by  its  terms  Is  not  to  be  performed 
within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for  in 
section  twenty-seven  hundred  and  ninety-four; 

3.  An  agreement  made  upon  consideration  of  marriage 
other  than  a  mutual  promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things 
in  action,  at  a  price  not  less  than  two  hundred  dollars,  un- 
less the  buyer  accepts  or  receives  part  of  such  goods  and 
chattels  or  the  evidences,  or  some  of  them,  of  such  things 
in  action,  or  pays  at  the  time  some  part  of  the  purchase 
money;  but  when  a  sale  is  made  at  auction,  an  entry  by  the 
auctioneer  in  his  sale  book,  at  the  time  of  the  sale,  of  the 
kind  of  property  sold,  the  terms  of  the  sale,  the  price,  and 

'the  names  of  the  purchaser  and  person  on  whose  account 
the  sale  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or^of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  tbe 
party  sought  to  be  charged,  is  invalid,  unless  the  authority 
of  the  agent  is  in  writing,  subscribed  by  the  party  sought 
to  be  charged; 

6.  An  agreement  authorizing  or  employing  an  agent  or 
broker  to  {)urchase  or  sell  real  estate  for  compensation  or  a 
commission; 

7.  An  agreement  which  by  its  terms  is  not  to  be  per- 
formed during  the  lifetime  of  the  promisor,  or  an  agree* 
ment  to  devise  or  bequeath  any  property,  or  to  make  any 
provision  for  any  person  by  will.  En.  March  21,  1872. 
Am'd.  1873-4,  241;   1877-8,  86;  1905,  611. 

The  chanRe  consists  In  the  addition  of  subdivision  7.  The  cases  In 
which  it  is  sought  to  establish  by  parol  evidence  alleged  agreements 
to  provide  for  a  person  by  will  are  becoming  so  numerous  as  to  war- 
rant the  assumption  thit  the  reasons  inducing  the  original  enactment 
of  the  statute  of  frauds  apply  with  especial  force  to  afipreements  oC 
this  class  and  that  they  ought  to  be  brought  within  that  statute. — 
Code  Commissioner's  Note. 

Cal.  Rep.  Cit.  77,  282;  89,  570;  100,  29;  111.  285;  112, 
685;  113,  434;  133.  478;  142.  403.  Subd.  1—67,  93; 
77,  388;  117,  591;  128,  158;  130,  356;  133,  478;  140,  689. 
Subd.  2—67,  659;  81,  288;  117,  592;  119,  241;  ISO,  413. 
Subd.  3—75,  300;  103,  160.  Subd.  4—67,  93;  75,  526; 
91,  671.  Subd.  5—71.  47;  72,  144;  75,  169;  81,  207;  82. 
646;  85,  698;  89,  569;  93,  495;  96,  109;  106,  600;  128. 
158;  134,  229;  143,  366.  Subd.  6—62,  302;  75,  611; 
86,  641;  87,  116;  90,  358;  100,  28;  129,  390;  129,  489; 
141.  111. 
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Statute  of  frauds:  See  Code  Civ.  Proc,  sees.  1971-1974. 
Memorandum  by  auctioneer:  See  post,  sec.  1798. 
Guaranty:  See  post,  sec.  2793. 
Sale  of  realty:  See  post,  sec.  1741. 
Fraudulent  transfers:  See  post,  sec.  3440. 
Sales  of  personalty:  See  post,  sees.  1789  et  seq. 
Guaranty:  See  post,  sees.  2793  et  seQ. 
Part  performance  taking  case  out  of  statute:  See  polBt, 
sec.   1741. 

§  1625.  Effect  of  writing.  The  execution  of  a  contract 
in  writing,  whether  the  law  requires  it  to  be  written  or 
not,  supersedes  all  the  negotiations  or  stipulations  con- 
cerning its  matter  which  preceded  or  accompanied  the 
execution  of  the  instrument.  Bn.  March  21,  1872.  Am'd. 
1905,   611. 

CaL  Rep.  Clt.  81,  7;  82,  478;  82,  546;  86,  340;  89,  621; 
96,  570;  96,  109;  96,  110;  112.  61;  113,  440;  117,  211; 
141,  228;  141,  731;  146,  97. 

Writing  supercedes  oral  stipulations:  See  post,  sec. 
1639. 

I  1626.  Contract  in  writing,  takes  effect  when.  A  con- 
tract in  writing  takes  effect  upon  its  delivery  to  the  party 
in  whose  favor  it  is  made,  or  to  his  agent.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    115,  202;   129,  253. 

Delivery  of  transfers  in  writing:  See,  generally,  ante, 
sec.    1054. 

§  1627.  Provisions  of  chapter  on  transfers  of  real  prop- 
erty. The  provisions  of  the  chapter  on  Transfers  in  Gen- 
eral, concerning  the  delivery  of  grants,  absolute  and  con- 
ditional, apply  to  all  written  contracts.  En.  March  21, 
1872 

Cal.   Rep.  Cit.    128,  546. 

See  ante,  sees.  1052  et  seq. 

§  1628.  Corporate  seal,  how  affixed.  A  corporate  or  of- 
ficial seal  may  be  affixed  to  an  instrument  by  a  mere  Im- 
pression upon  the  paper  or  other  material  on  which  such 
instrument  is  written.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    64,  11. 

See  Code  Civ.  Proc,  sec.  14;  Pol.  Code,  sec.  14. 

S  1629.  Provisions  abolishing  seals  made  applicable. 
All  distinctions  between  sealed  and  unsealed  Instruments 
are  abolished.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit  55,  566;  67,  448;  100,  622;  118,  6^6;  129, 
889. 
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TITLE  III. 

INTERPRETATION  OF  CONTRACTS. 

I  1636.  Uniformity  of  Interpretatloii. 

I  1686.  Contracta,  how  lo  b«  interpreted. 

I  1637.  Ihtention  of  parties,  how  ascertained. 

I  1688.  Intention  lo  be  ascertained  from  language. 

I  1689.  Interpretation  of  written  contracts. 

§  1640.  Writing,  when  disregarded. 

I  164L  EflCect  to  be  glve.a  to  every  part  of  oontrsot. 

I  1642.  Several  contractSp  when  taken  together. 

I  1643.  Interpretation  in  favor  of  contract. 

I  1644.  Words  to  be  understood  In  usual  sense. 

I  1646.  Technical  words. 

1646.  Law  of  place. 

1647.  Contracts  explained  by  circumstances. 

1648.  Contract  restricted  to  its  evident  object. 

I  1649.  Interpretation  in  sense  in  which  promisor  bellered  promise^  to 

rely. 

i  1650.  Particular  clause  subordinate  to  general  intoit. 

i  1661.  Contract,  partly  written  and  partly  printed. 

I  16^2.  Repugnancies,   how  reconciled. 

{  1663.  Inconsistent  words  rejected. 

I  1664.  Words  to  be  taken  most  strongly  against  whom. 

I  1666.  Reasonable  stipulations,  when  implied. 

1656.  Necessary  incidents  implied. 

1657.  Time  of  performance  of  contract. 
1668.  Time,  when  of  essence.    (Repealed.) 

I  1669.    When  Joint  and  severaL 

I  1660.    Same. 

I  1661.    Execiited  and  executory  contracts,  what. 

S  1635.  Uniformity  of  Interpretation*  All  contracts 
Whether  public  or  private,  are  to  be  interpreted  by  tne 
same  rales,  except  as  otherwise  provided  by  this  code. 
Bn.  March  21,  1872. 

CaL  Rep.  Cit    132,  19. 

9  1636.  Contracts,  how  to  be  Interpreted.  A  contract 
must  be  so  interpreted  as  to  give  effect  to  the  mutual 
intention  of  the  parties  as  it  existed  at  the  time  of  con- 
tracting, so  far  as  the  same  is  ascertainable  and  lawful. 
Bn.   March  21.  1872. 

Cal.  Rep.  Cit    57,  479;  81,  632;  96,  138;  104,  800;  111,  508; 
119,  257;  126,  469;  132,  19;  135,  29;  141,  102;  141,  731. 
Parol  evidence  to  prove  intention:  See  Ck>de  Civ.  Free., 
sees.  1856  et  seq. 

S'1637.  Intention  of  parties,  how  ascertained.  For  the 
puri>OBe  of  ascertaining  the  intention  of  the  parties  to  a 
contract,  if  otherwise  doubtful,  the  rules  given  in  this 
chapter  are  to  be  applied.    Bn.  March  21,  1872. 

CaL  Rep.  Cit    141,  102. 
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Parol  evidence  with  respect  to  writings:  See  Code  Civ. 
ProCy  sees.  1855«  1856  et  sea. 

9  1638.  Intention  to  be  ascertained  from  language.  The 
language  of  a  contract  is  to  govern  its  interpretation,  if 
the  language  is  clear  and  explicit,  and  does  not  involve  an 
absurdity.    En.  March  21.  1872. 

Cal.  Rep.  Clt    123,  100;  141,  228;  141,  734. 

9  1639.  interpretation  of  written  contracts.  When  a 
contract  is  reduced  to  writing,  the  intention  of  the  parties 
is  to  be  ascertained  from  the  writing  alone,  if  possible; 
subject,  however,  to  the  other  provisions  of  this  title.  £n. 
March  21.  1872. 

Cal.  Rep.  Clt    62,  631;  141,  228;  141,  734;  146,  694. 

Parol  evidence  in  construing  writings:  See  Code  Civ. 
Proc.  sees.  1855  et  seq. 

§  1640.  Writing,  when  disregarded.  When,  through 
fraud,  mistake,  or  accident,  a  written  contract  fails  to  ex- 
press the  real  intention  of  the  parties,  such  intention  is  to 
be  regarded,  and  the  erroneou9  parts  of  the  writing  disre- 
garded.   En.  March  21«  1872. 

Cal.  Rep.  Clt    62,  631;  107.  355:   137,  75. 

See  Code  Civ.  Proc.,  sec.  1856. 

§  1641.  Effect  to  be  given  to  every  part  of  contract. 
The  whole  of  a  contract  is  to  be  taken  together,  so  as  to 
give  effect  to  every  part,  if  reasonably  practicable,  each 
clause  helping  to  interpret  the  other.    En.  March  21,  1872. 

Cal.  Rep.  Clt    62,  631;  62,  638;  81,  532;  81,  533;  104,  300; 

131,  484. 

{  1642.  Several  contracts,  when  taken  together.  Sev- 
eral contracts  relating  to  the  same  matters,  between  the 
same  parties,  and  made  as  parts  of  substantially  one  trans- 
action, are  to  be  taken  together.    En.  March  21,  1872. 

Cal.  Rep.  Cit    62,  633;   84,  189;   131,  484;   133,  683;   137. 

-       100;    142,  144;    147,  118. 

9  1643.  Interpretation  in  favor  of  contract.  A  contract 
must  receive  such  an  interpretation  as  will  make  it  law- 
ful, operative,  definite,  reasonable,  and  capable  of  being 
carried  into  effect,  if  it  can  be  done  without  violating  the 
intention  of  the  parties.    En.  March  21,  1872. 

Cal.  Rep.  Cit    80,  618;  83,  62;  119,  257;  123,  100;  132,  65; 

132,  566;  141,  102;  144,  87. 
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9  1644.  Words  to  be  understood  In  usual  sense.  Hie 
words  of  a  contract  are  to  be  understood  In  their  ordinary 
and  popular  sense,  rather  than  according  to  their  strict 
legal  meaning;  unless  used  by  the  parties  in  a  technical 
sense,  or  unless  a  special  meaning  is  given  to  them  by 

I  usage,   in   which   case  the   latter  must  be  followed.    En. 

I  March    21,    1872. 

I  Cal.  Rep.  Cit.    57,  479;  87,  59;  95,  138;  125,  852;  132.  65; 

!  144.    37. 

§  1645.  Tec hn leal  words.  Technical  words  are  to  be 
interpreted  as  usually  understood  by  persons  in  the  pro- 
fession or  business  to  which  they  relate,  unless  clearly 
used  in  a  different  sense.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    57,  479;  95,  138;  99,  372;  123,  148;  144,  87. 

§  1646.  Law  of  place.  A  contract  is  to  be  interpreted 
according  to  the  law  and  usage  of  the  place  where  it  is  to 
be  performed;  or.  if  it  does  not  indicate  a  place  of  per- 
foiinance,  according  to  the  law  and  usage  of  the  place 
where  it  is  made.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    57,  479;   95,  138;  99,  372;  144,  735. 
Usage:  See  Code  Civ.  Proc,  sec.  1870,  subd.  12. 

§  1647.  Contracts  explained  by  circumstances.  A  con- 
tract may  be  explained  by  reference  to  the  circumstances 
under  which  it  was  made,  and  the  matter  to  which  It  re- 
lates.   En.    March    21.   1872. 

Cal.  Rep.  Cit    77,  457;  78,  262;  83,  63;  99,  372;  126,  469; 
132,  65;  134.  328;  137,  100;  141.  261;  141,  731. 

§  1648.  Contr&ct  restricted  to  its  evident  object.  How- 
ever broad  may  be  the  terms  of  a  contract,  it  Qxtends  oAly 
to  those  things  concerning  which  it  appears  that  the  par- 
ties intended  to  contract.    En.  March  21,  1872. 

Cal.  Rep.  Cit    62,  683;  141,  731. 

§  1649.  Interpretation  in  sense  in  which  promisor  be- 
lieved promisee  to  rely.  If  the  terms  of  a  promise  are  in 
any  respect  ambiguous  or  uncertain,  it  must  be  interpreted 
in  the  sense  in  which  the  promisor  believed,  at  the  time 
of  making  it,  that  the  promisee  unlerstood  it  En.  March 
21,   1873. 

Cal.  Rep.  Cit    74,  534;   107,  354;   109,  228;   132,  66;   1X3. 

179. 
Which    construction     preferred:  Code    Civ.    Froc.«    sec. 
1864. 
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§  1650.  Particular  clause  subordinate  to  general  Intent. 
Particular  clauees  of  a  contract  are  sirbordinate  to  Its 
^neral  intent.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    54,  370;   116,  67;  123,  100;   133,  668. 

See  Infra,  sees.  1652,  1653. 

§  1651.  Contract,  partly  written  and  partly  printed. 
Where  a  contract  is  partly  written  and  partly  printed,  or 
where  part  of  it  is  written  or  printed  under  the  special 
directions  of  the  parties,  and  with  a  special  view  to  their 
intention,  and  the  remainder  is  copied  from  a  form  ori- 
g^inally  prepared  without  special  reference  to  the  particular 
parties  and  the  particular  contract  in  question,  the  written 
parts  control  the  printed  parts,  and  the  parts  which  are 
purely  original  control  those  which  are  copied  from  a  form. 
And  if  the  two  are  absolutely  repugnant,  the  latter  must 
be  BO  far  disregarded.    EIn.  March  21,  1872. 

Cal.  Rep.  Cit.    87,  239;  111,  509. 

§  1652.  Repugnancies,  how  reconciled.  Repugnancy  in 
a  contract  must  be  reconciled,  if  possible,  by  such  an  in- 
terpretation as  will  give  some  effect  to  the  repugnant 
clauses,  subordinate  to  the  general  intent  and  purpose  of 
the  whole  contract.    EIn.  March  21,  1872. 

Cal.  Rep.  Cit.       123,  100. 

§  1653.  Inconsistent  words  rejected.  Words  in  a  con- 
tract which  are  wholly  inconsistent  with  its  nature,  or 
with  the  main  intention  of  the  parties,  are  to  be  rejected. 
Eft.  March  21,  1872. 

Cal.  Rep.  Cit.    123,  100;  133,  658;  141,  731. 

§  1654.  Words  to  be  taken  most  strongly  against  whom. 
In  cases  of  uncertainty  not  removed  by  the  preceding 
rules,  the  language  of  a  contract  should  be  interpreted 
most  strongly  against  the  party  who  caused  the  uncer- 
tainty to  exist.  The  promisor  is  presumed  to  be  such 
party;  except  in  a  contract  between  a  public  officer  or 
body,  as  such,  and  a  private  party,  in  which  it  is  pre- 
sumed that  all  uncertainty  was  caused  by  the  private 
party.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  83,  62;  107,  355;  110,  550;  111,  508;  125, 
482;  131,  484;  133,  179;  136,  181;  141,  102;  141,  454. 
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§  1656.  Reasonable  stipulations,  when  Implied.  Stipu- 
lations which  are  necessary  to  make  a  contract  reason- 
able, or  conformable  to  usage,  are  Implied,  In  respect  to 
matters  concerning  which  the  contract  manifests  no  con- 
trary intention.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    99,  372. 

{  1656.  Necessary  Incidents  Implied.  All  things  that  in 
law  or  usage  are  considered  as  incidental  to  a  contract,  or 
as  necessary  to  carry  it  into  effect  are  implied  therefrom, 
unless  some  of  them  are  expressly  mentioned  therein, 
when  all  other  tnings  of  the  same  class  are  deemed  to  be 
excluded.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    62.  630;  62,  637;  99,  372;  126,  469. 

S  1657.  Time  of  performance  of  contract.  If  no  time  is 
specified  for  the  performance  of  an  act  required  to  be 
performed,  a  reasonable  time  is  allowed.  If  the  act  Is  in 
its  nature  capable  of  being  done  instantly — as,  for  ex- 
ample, if  it  consists  in  the  payment  of  money  only — ^It 
must  be  performed  immediately  upon  the  thing  to  be  done 
being  exactly  ascertained.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    97,  521;  119,  175;  124,  611;  143,  866;  147. 
327. 

§  1658.  Time,  when  of  essence.  (Repealed.)  En. 
March  21,  1872.    Rep.  1873-4,  242. 

§  1659.  When  Joint  and  several.  Where  all  the  parties 
who  unite  in  a  promise  receive  some  benefit  from  the  con- 
sideration, whether  past  or  present,  their  promise  Is  pre- 
sumed to  he  Joint  and  several.    En.  Mardi  21,  1872. 

Cal.  Rep.  Cit.     129,  241;  129,  243;  133,  458;  140.  537. 
Contracts,  Joint  and  several:    See  ante,   sees.  1430  et 
seq. 

S  1660.  8ame.  A  promise,  made  in  the  singular  num- 
ber, but  executed  by  several  persons.  Is  presumed  to  be 
joint  and  several.    En.  March  21,  1872. 

Cal.  Rep.  Cit.      121,  606;  129,  269. 

S  1661.  Executed  and  executory  contracts,  what.  An 
executed  contract  is  one,  the  object  of  which  is  fully  per- 
formed.   All  others  are  executory.    EhL  March  21,  1872. 

Cal.  Rep.  Cit.    81,  532;  126,  698. 
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TITLE  IV. 

UNLAWFUL  CONTRACTS. 

S  1€87.  What   is   unlawful. 

I  1668.  Certain  contracts  unlawful. 

I  1669.  Penalties  void.    (Repealed.) 

S  1670.  Contract  fixing  damages,   void. 

fi  1671.  Exception. 

9  1672.  Restraints   upon   legal   proceedings.    (Repealed.) 

S  1673.  Contract  in  restraint  of  trade,  void. 

S  1674.  Exception  in  favor  of  sale  of  goodwill. 

9  1675.  Exception  in  favor  of  partnership  arrangments. 

S  1676.  Contract  in  restraint  of  marriage,  void. 

S  1667.    What  is  unlawful.    That  Is  not  lawful  which  is: 

1.  Contrary  to  an  express  proyision  of  law; 

2.  Contrary  to  the  policy  of  express  law,  Uiough  not  ex- 
pressly prohibited;  or, 

3.  Otherwise  contrary  to  good  morals.  ETn.  March  21, 
1872. 

Cal.  Rep.  Clt.  68,  30;  79,  680;  81,  373;  81,  51B;  83,  177; 
84,  415;  91,  117;  112,  204;  117,  244;  119,  601;  123, 
609;  125,  122;  125,  123;  127,  35;  131,  488.  Snbd.  1— 
96,  109.    Subd.  2—96,  109.    Subd.  3—127,  85. 

Act  to  prevent  combinations  to  obstruct  the  sale  of  live- 
stock: See  post,  Appendix,  title  Animals. 

Contracts  in  restraint  of  trade:  See  sees.  1673-1674, 
infra. 

Contracts  in  restraint  of  marriage:  See  sec.  1676,  infra. 

Conditions,  when  void:  See  ante,  sees.  709,  710,  711. 

§  1668.  Certain  contracts  unlawful.  All  contracts 
which  have  for  their  object,  directly  or  indirectly,  to  ex- 
empt any  one  from  responsibility  for  his  own  frand,  or 
willful  injury  to  the  person  or  property  of  another,  or  vio- 
lation of  law,  whether  willful  or  negligent,  are  against  the 
policy  of  the  law.    En.  March  21,  1872. 

Cal.  Rep.  Clt    93,  457. 

§  1669.  Penalties  void.  (Repealed.)  Bn.  March  21, 
1872.    Rep.  1873-4,  242. 

§  1670.  Contract  fixing  damages,  void.  Every  contract 
by  which  the  amount  of  damage  to  be  paid,  or  other  com- 
pensation tP  be  made,  for  a  breach  of  an  obligation,  is  de- 
termined In  anticipation  thereof.  Is  to  that  extent  void. 
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except  as   expressly   proYlded  in  the  next  section.    Bn. 

March  21,  1872. 
Cal.  Rep.  Cit.    75,  209;  77,  472;  78,  609;  87,  450;  90,  82; 
90,  119;   90,  120;  98,  4;   98,  8;   98,  9;   100,  78;   114, 
66;  123,  5;  128,  21;  125,  665;  125,  567;  1S4,  828;  135, 
404;  144,  499. 

§  1671.  Exception.  The  parties  to  a  contract  may  agftee 
therein  upon  an  amount  which  shall  he  presumed  to  he 
the  amount  of  damage  sustained  hy  a  hreaca  thereof, 
when,  from  the  nature  of  the  case,  it  would  i)e  imprao- 
ticahle  or  extremely  difficult  to  fix  the  actual  damage. 
En.  March  21,  1872. 
Cal.  Rep.  Cit.'  66,  538;  75,  209;  77,  472;  78.  609;  82,  883; 

87.  450;  90,  82;  90,  119;  90,  120;  98,  4;  98,  8;  98,  9; 

100,  78;  110,  680;  123,  5;  128.  9;  125,  566;  126,  667; 

185,  406;  144,  499;  144,  500. 

§  1672.    Restraints  upon  legal  proceedlnge.    (Repealed.) 
En.  March  21,  1872.    Rep.  1873-4,  242. 

Cal.  Rep.  Cit.    82,  388.  ^ 

9  1673.    Contract  in  restraint  of  trade,  void.    Every  con- 
tract hy  which  any  one  ts  restrained  from  exeroislng  a 
lawful  profession,  trade,  or  business  of  any  kind,  other- 
wise than  is  provided  by  the  next  two  sections,  la  to  tbtkt 
extent  void.    En.  March  21.  1872. 
Cal.  Rep.  Cit.      96,  513;  101.  298;  102.  510;  110,  153;  1X0. 
679;  115.  604;  118,  857;  124,  431;  124,  438;  124,  434; 
126,  180;  146.  3C7;  147.  118. 

I  1674.    Exception  in    favor  of    sale  of   goedwlll.    One 

who  sells  the  goodwill  of  a  business  may  agree  with  the 
buyer  to  refrain  from  carrying  on  a  similar  business  wltli- 
In  a  specified  county,  city,  or  a  part  therectf,  so  long  as 
the  buyer,  or  any  person  deriving  title  to  the  goodwill 
from  him.  carries  on  a  like  business  therein.  Ba.  Maroh 
21    1872. 

Cal.  Rep.  Cit.  101.  298;  102,  510;  106.  336;  110,  158;  110, 
679;  118.  357;  124,  431;  124,  433;  126,  180;  127,  181; 
145,  387. 

Ck>odwill  of  a  business  defined:  Sec.  992,  ante. 
Goodwill  of  a    business  is    property:  Seo.   993,    ante. 

Sale  of  goodwill,   implied   warranty  not  to   draw  awa^r 
customers:  Sec.  1776,  post.- 

Partner  cannot  dispose  of  godwill:  ^ee  potst,  sec.  2430. 

rbd.  2. 
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9  1670.  Exo#ptlan  In  fftvor  of  partnership  arrangements. 
Fartnera  may,  upon  or  in  anticipation  at  a  ^iasolution  of 
the  partnership,  agree  that  none  of  th^n  will  cany  on  a 
similar  bustnesB  within  the  same  city  or  town  where  the 
partnership  business  has  been  transacted,  or  within  a 
specified  part  thereof.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    102,  510;  118,  857. 

I  1676.  Contract  in  restraint  of  marriage,  void.  Every 
contract  in  restraint  of  the  marriage  of  any  person,  other 
than  a  minor,  is  void.    £2n.  March  21,  1872. 

Cbnditions  in  restrain  of  marriage:  See  ante,  sec.  710. 


TITLE  V. 

« 

BXTINCTION  OF  (XXNTKACTS. 

Chapter    I.    Contracts,  How  Bxtinguished.  S  1682. 
II.    Rescission,  5S  1688-1691. 
m.    Alteration  and  Cancellation^  §§  1679-1701. 

OHAPTBai  I. 

CONTRACTS,   HOW  BXTINGUISHBU). 
9  1682.    Contract,    how   extinguished. 

S  1682.  Contract,  how  extinguislied,  A  contract  may  be 
extinguished  in  lilce  manner  with  any  other  obligation,  and 
also  in  the  manner  prescribed  by  this  title.  En.  March  21, 
1872. 

Cal.  Rep.  Clt.    110,  263. 

OHAPTBIR  H. 

RESCISSION. 

f  ICSa  RecclMlon  eztlnffulsbe*  ooatrttct. 

fi  m9.  When  pftrty  mtLy  reaclnd. 

I  1690.  When  Btipulatlona  against  right  to  rescind  do  not  defeat  It. 

I  1691.  Reaclssion,  how  effected. 

t  1688.     Rescission  extinguishes  contract.    A  contract  is 
extinguished  by  ita  rescission.    Bn.  March  21,  1872. 
Cal.  Rep.  Clt.    66,  639;    93,  595. 

(  1689.  When  party  may  rescind.  A  phrty  to  a  con. 
tract  may  rescind  the  same  in  the  following  cases  only: 
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1.  If  the  consent  of  the  party  rescinding,  or  of  any  party 
jointly  contracting  with  him,  was  given  by  mistake,  or  ob- 
tained through  duress,  menace,  fraud,  or  undue  influence, 
exercised  by  or  with*  the  connivance  of  the  party  as  to 
whom  he  rescinds,  or  of  uny  other  party  to  the  contract 
jointly  interested  with  such  party; 

2.  If,  through  the  fault  of  the  party  as  to  wtom  he  re- 
scinds the  consideration  for  his  obligation  fails,  in  whole 
or  in  part; 

3.  If  such  consideration  becomes  entirely  void  from  any 
cause ; 

4.  If  such  consideration,  before  it  is  rendered  to  him, 
fails  in  a  material  respect,  from  any  cause;  or, 

5.  By  consent  of  all  the  other  parties.  Bn.  Mar<A  21, 
1872. 

Cal.  Rep.  Cit.    66,    639;  7S,  134-  86,  30;  86,  251;  98,  499; 

114,  167;    137,  290;    146,  ^90;    146,  671;    147,  743. 

Subd.  1—70,  254;    71,  440;    82,  398;    85,  31;    92,  37; 

94,  366;    94,  646;    129,   85;    134,  648.    Subd.  2—129, 

372;    131,  546;    133,  443;    136,  635;    138,  672.    Subd. 

3—133,  443.    Subd.  4—93,  594;    131,  546;     133,  444. 

Subd.  5—63,  577. 
See  post,  sees.  3406  et  seq.,  on  rescission. 
Rescinding  sale  of  personalty  for  nonpayment  of  price: 
See  post,  sec.  1749. 

9  1690.  When  stipulations  against  right  to  rescind  do 
not  defeat  it.  A  stipulation  that  errors  of  description  shall 
not  avoid  a  contract,  or  shall  be  the  subject  of  compensa- 
tion, or  both,  does  not  take  away  the  right  of  rescission 
for  fraud,  nor  for  mistake,  where  such  mistake  is  in  a 
matter  essential  to  the  inducement  of  the  contract,  and  is 
not  capable  of  exact  and  entire  compensation.  Bn.  March 
21,  1872. 

§  1691.  Rescission,  how  effected.  Rescission,  when  not 
effected  by  consent,  can  be  accomplished  only  by  the  use, 
on  the  part  of  the  party  rescinding,  of  reasonable  diligence 
to  comply  with  the  following  rules: 

1.  He  must  rescind  promptly,  upon  discovering  the  facts 
which  entitle  him  to  rescind.  If  he  is  free  from  duress, 
menace,  undue  Influence,  or  disability,  and  is  aware  of  his 
right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  everything  of 
value  which  he  has  received  from  him  under  the  contract; 
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or  must  offer  to  restore  the  same,  upon  condition  that 
such  party  shull  do  likewise,  unless  the  latter  is  unable 
or  positiyely  refuses  to  do  so.    Ehi.  March  21,  1872. 
Cal.  Rep.  Cit.    78.  398)    85,  531;    96,  282;    98.  499;    103, 

292;    109.  426;    110,  379;    119,  264;    119,  648;    123, 

16;    124,  268;    124,  544;   129,  85;    132,  280;    132,  621; 

133,  444;     146,  389;     146,  390;     146,  672;     147,  748. 

Subd.  1—64,  190;    70,  254;    78,  396;    86,  31;    92,  37; 

99,  227;    99.  367;    142,  320.    Subd.  2—71,  229;    86. 

190;    86,  361;    87,  60;    92,  37;    99,  857;    123,  642; 

180,  433. 
Rescission  of  contracts:  See  sees.  8406-3408.  post. 

CHAPTER  III. 

ALTERATION  AND  CANCBLLATION. 

{  1897.  Alteration  of  verbal  contracL 

9  168S.  Written  contracta,   how  modified. 

I  1699.  Extinction  by  cancellation,  etc. 

i  1700.  Extinction  by  unauthorised  alteration. 

i  1701.  Alteration  of  duplicate,  not  to  prejudice. 

I  1697.  Alteration  of  verbal  contract.  A  contract  not 
in  writing  may  be  altered  in  any  respect  by  consent  of 
the  parties,  in  writing,  without  a  new  consideration,  and 
iii  extinguished  thereby  to  the  extent  of  the  new  alteration. 
En.  March  21,  1872.    Am'd.  1873-4,  242. 

Cal.  Rep.  Cit.    110,  263;    129,  305;    134,  29. 

Alterations  in  written  instrument  to  be  accounted  for 
by  the  party  producing  it  in  evidence:  Code  Cir.  Proc., 
sec.  1982. 

§  1698.  Written  contracts,  how  modified.  A  contract  in 
writing  may  be  altered  by  a  contract  in  writing,  or  by  an 
executed  oral  agreement,  and  not  otherwise.  En.  March 
21,   1872.     Am'd.  1873-4,   243. 

Cal.  Rep.  Cit  66,  115;  68,  28;  77,  388;  82,  546;  95.  634; 
103,  167;  104,  170;  112,  52;  112,  635;  112,  636;  117,  211; 
120,  659;  121.  175;  123.  686;  126,  598;  127,  657; 
127.  658;  129,  305;  132,  136;  140,  62;  146,  199;  146, 
660. 
Parol  evidence  to  alter  writings:  See  Code  Civ.  Proc, 
sec.  1856;  and  see  ante,  sec  1639. 

{  1699.  Extinction  by  cancellation,  etc.  The  destruc- 
tion or  cancellation  of  a  written  contract,  or  of  the  signa- 
ture of  the  parties  liable  thereon,  with  intent  to  extinguish 
the  obligation  thereof,  extinguishes  it  as  to  all  the  parties 
consenting  to  the  act    En.  March  21,  187S» 

Gal.  Rep.  Cit    87,  584. 
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8  1700.  Extinction  by  unauthorized  alteration.  The  In- 
tentional destruction,  cancellation,  or  material  alteration  of 
a  written  contract,  by  a  party  entitled  to  any  benefit  un- 
der It,  or  with  his  consent,  extin^shes  all  the  executory 
obligations  of  the  contract  in  his  fftvor,  against  parties  who 
do  not  consent  to  the  act    En.  March  21,  1872. 

S  1701.  Alteration  of  duplicate  not  to  prejudice.  Where 
a  contract  is  executed  in  duplicate,  an  alteration  or  de- 
struction of  one  copy,  while  the  other  exists,  is  not  within 
the  provisions  of  the  last  section.    Bn.  March  21,  1872. 
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OBLIGATIONS   IMPOSED   BY   LAW. 

S  170S.  Abstinence  from  Injuiir. 

1709.  Fraudulent  \leceiL 

1710.  Deceit,  what. 

1711.  Deceit  upon  the  public,  etc 

I  1712.  Restoration  of  thing  wrongfully  acquired. 

I  1713.  When  demand  necessary. 

I  1714.  Responsibility  for  willful  acts,   negligence,   etc. 

}  1715.  Other  obligations. 

S  1708.  Abstinence  from  Injury.  Every  person  is  bound, 
without  contract,  to  abstain  from  injuring  the  person  or 
property  of  another,  or  infringing  upon  any  of  his  rights. 
Eh.  March  11.  1872. 

Cal.  Rep.  Cit    110.  385;  111,  45;  118,  321;  123,  44. 
As  to  what  injuries  are  criminal:   See  Pen.  Code,  sees. 
346*367. 

§  1709.  Fraudulent  deceit.  One  who  willfully  deceives 
another  with  intent  to  induce  him  to  alter  his  position  to 
his  injury  or  risk,  is  liable  for  any  damage  which  he 
thereby  suffers.    En.  March  21,  1872. 

CaL  Rep.  Clt  65,  326;  65,  327;  76.  193;  77,  25;  99,  185; 
134,  444;  136,  28. 

§  1710.  Deceit,  what.  A  deceit,  within  the  meaning  of 
the  last  section,  is  either: 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true; 

2.  The  assertion,  as  a  fact,  of  that  which  is  not  true,  by 
one  who  has  no  reasonable  ground  for  believing  it  to  be 
true; 

3.  The  suppression  of  a  fact,  by  one  who  is  bound  to 
disclose  it,  or  who  gives  information  of  other  facts  which 
are  likely  to  mislead  for  want  of  communication  of  that 
fact;  or, 

.  4  A  promise,  made  without  any  intention  of  performing 
it    En.  March  21,  1872. 

Cal.  Rep.  Cit  65,  326;  65.  327;  76,  193;  77.  26;  79,  238; 
81,  6;  82,  82;  96,  440;  99,  186;  186,  28. 

Fraud  actual  and  constructive:  See  sees.  1571  et  seq. 
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9  1711.  Deceit  upon  the  public^  etc  One  who  practices 
a  deceit  with  intent  to  defraud  the  public,  or  a  particular 
clasd  of  persons,  is  deemed  to  have  intended  to  defraud 
every  individual  in  that  cl^ass,  who  is  actually  misled  by 
the  deceit.    £}n.  March  11, 1872. 

S  1712.  Restoration  of  thing  wrongfuliy  acquired.  One 
who  obtains  a  thing  without  Uie  consent  of  its  owner,  or 
by  a  consent  afterward  rescinded,  or  by  an  unlawful  ex- 
action which  the  owner  could  not  at  the  time  prudently 
refuse,  must  restore  it  to  the  person  from  whom  it  was 
thus  obtained,  unless  he  has  acquired  a  title  thereto  supe- 
rior to  that  of  such  other  person,  or  unless  the  transac- 
tion was  corrupt  and  unlawful  on  both  sides.  En.  March 
11.  1872. 

§  1713.  When  demand  necessary.  The  restoration  re- 
quired by  the  last  section  must  be  made  without  demand, 
except  where  a  thing  Is  obtained  by  mutual  mistake,  in 
which  case  the  party  obtaining  the  thing  is  not  bound  to 
return  it  until  he  has  notice  of  the  mistake.  En.  March 
11,  1872. 

fi  1714.  Responsibility  for  wiitfui  acts,  negligence,  etc. 
Every  one  Is  responsible,  not  only  for  the  result  of  his 
willful  acts,  but  also  for  an  Injury  occasioned  to  another 
by  his  want  of  ordinary  care  or  skill  In  the  management 
of  his  property  or  person,  except  so  far  as  the  latter  has, 
willfully  or  by  want  of  ordinary  care,  brought  the  Injury 
upon  himself.  The  extent  of  liability  in  such  cases  is  de- 
fined by  the  title  on  compensatory  relief.  En.  March  11. 
1872. 

Gal.  Rep.  Clt.    66,  586;   68,  459;   95,  291;   118,  321;   123, 

44;   123,  649, 
Compensatory  relief:  See  post,    sees.  3281  et  seq. 

S  1715.  Other  obligations.  Other  obligations  are  pre- 
scribed by  divisions  I  and  II  of  this  code.  En.  March  11, 
1872. 

Cal.  Rep.  Clt.    98,  653. 
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OBLIGATIONS  ARISING   FROM  PARTICULAR  TRANS- 
ACTIONS. 

Title  I.  Sale.  Sfi  1721-1798. 

II.  Exchange,  S5  1804-1807. 

in.  Deposit,  §§  1813-1878. 

IV.  Loan,  §§  1884-1920. 

V.  Hiring,  §§  1925-1959. 

VL  Service,  fi§  1965-2079. 

YII.  Carriage,  §§  2085-2209. 

Vin.  Trust,    §§   2215-2289. 

IX.  Agency,  S§  2295-2389. 

X.  Partnership,  §S  2395-2520. 

XL  Insurance,  SS  2527-2766. 

XII.  Indemnity,  §§  2772-2781. 

XIII.  Guaranty,  SS  2787-2866. 

XIV.  Lien,  SS  2872-8080. 

XV.    Negotiable  Instruments,  SS  3086-8262. 
XVI.    General  Provisions,  S  3268. 

TITLE    I. 

SALE. 

Chapter  I.    General  Provisions,  SS  1721-1741. 

II.  Rights  and  Obligations  of  the  Seller,  SS  1748- 

1778. 

III.  Rights  and  Obligations  of  the  Buyer,  SS  1784- 

1786. 

IV.  Sale  by  Auction,  SS  1792-1798. 

CHAPTER  L 

OENBRAL*   PROVISIONS. 

Article  I.    Sale.    99    1721-1722. 

n.    Agreements  for  Sale,   §9  1726-1784. 
in.    F&riD  of  the  Contract,    99  1789-1741. 
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ARTICLE    I. 
SAI4B. 


I 


1721.  Sale,   what. 

1722.  Subject  of  sale. 


9  1721.  Sale,  what  Sale  is  a  contract  by  which,  for  a 
pecuniary  consideration,  called  a  price,  one  transfers  to 
another  an  interest  in  property.    En.  March  21,  1872. 

Cal.  Rep.  Cit    97,  71;  99,  93. 

5  1722.  Subject  of  sale.  The  subject  of  sale  must  be 
property,  the  title  to  which  can  be  immediately  transferred 
from  the  seller  to  the  buyer.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    97,  71. 

ARTICLE    II. 

AGREEMENTS   FOR   SALE. 

§  1726.  Aflrreement  for  sale. 

I  1727.  Agreement  to  sell. 

§  1728.  Agrreement  to  buy. 

S  1729.  Agreement  to  sell  and  buy. 

$  1730.  What  may  be  the  subject  of  the  contract 

{  1781.  Agreement  to  sell  real  property. 

§  1732.  Form  of  grant  required  by  such  contract.    (Kepealed.) 

$  1733.  Usual    common    law    covenants    required    by    such    contracts. 

when. 

S  1734.  Form  of  such  covenants. 

{  1726.  Agreement  for  sate.  An  agreement  for  sale  ia 
either: 

1.  An  agreement  to  sell; 

2.  An  agreement  to  buy;  or, 

3.  A  mutual  agreement  to  sell  and  buy.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    87,  54;  95,  187. 

S1727.  Agreement  to  sell.  An  agreement  to  sell  is  a 
contract  by  which  one  engages,  for  a  price,  to  transfer  to 
another  the  title  to  a  certain  thing.    En.  March  21,  1872. 

Cal.  Rep.  Cit    74,  879;  98,  880;  147,  749. 

S  1728.  Agreement  to  buy.  An  agreement  to  buy  is  a 
contract  by  which  one  engages  to  accept  from  another, 
and  pay  a  price  for  the  title  to  a  certain  thing.  En.  March 
21,  1872. 

§  1729.    Agreement  to  sell  and  buy.    An  agreement  to 
M  and  buy  is  a  contract  by  which  one  engages  to  trans- 
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fer  the  title  to  a  certain  thing  to  another,  who  engages  to 
accept  the  same  from  him  and  to  pay  a  price  therefor. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit    68,  577;   87,  54;   98,  381. 

S  1730.  What  may  be  the  subject  of  the  contract.  Any 
property  which,  if  in  existence,  might  be  the  subject  of 
sale,  may  be  the  subject  of  an  agreement  for  sale, 
whether  in  existence  or  not    En.  March  21,  1872. 

Cal.  Rep.  Cit    95,  137. 

§  1731.  Agreement  to  sell  real  property.  An  agreement 
to  sell  real  property  binds  the  seller  to  execute  a  convey- 
ance in  form  sufficient  to  pass  the  title  to  the  property. 
Rn.  March  21,  1872.    Am'd.  1873-4,  243. 

Cal.  Rep.  Cit    109,  568. 

§  1732.  Form  of  grant  required  by  such  contract  (Re- 
pealed.)    Bn.    March    21,    1872.    Rep.    1873-4,    243. 

9  1733.  Usual  common  law  covenants  required  by  such 
contracts,  when.  An  agreement  on  the  part  of  a  seller  of 
real  property  to  give  the  usual  covenants,  binds  him  to 
Insert  in  the  grant  covenants  of  "seisin,"  "quiet  enjoy- 
ment'* "further  assurance,"  "general  warranty,"  and 
"against  incumbrances."    Bn.  March  21,  1872. 

9  1734.  Form  of  such  covenants.  The  covenants  men- 
tioned in  the  last  section  must  be  in  substance  as  follows: 
"The  party  of  the  first  part  covenants  with  the  p&rty  of 
the  second  part,  that  the  former  is  now  seised  in  fee 
simple  of  the  property  granted;  that  the  latter  shall  enjoy 
the  same  without  any  lawful  disturbance;  that  the  same  is 
free  from  all  incumbrances;  that  the  party  of  the  first 
part,  and  all  persons  acquiriog  any  interest  in  the  same 
through  or  for  him,  will,  on  demand,  execute  and  deliver 
to  the  party  of  the  second  part,  at  the  expense  of  the  lat- 
ter, any  further  assurance  of  the  same  that  may  be  rea- 
sonably required;  and  that  the  party  of  the  first  part  will 
warrant  to  the  party  of  the  second  part  all  the  said  prop- 
erty against  every  person  lawfully  claiming  the  same." 
Bn.  March  21,  1872. 
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ARTICLE  in. 

FORM  OF  THE  CONTRACT. 

1739.  Contrcust  for  aale  of  personal  property. 

1740.  Contract  to  manufacture. 

1741.  Contract  for  sale  of  real  property. 

S  1739.  Contract  for  sale  of  personal  property.  No  sale 
of  personal  property,  or  agreement  to  buy  or  sell  it  for  a 
price  of  two  hundred  dollars  or  more,  is  valid,  unless: 

1.  The  agreement  or  some  note  or  memorandum  thereof 
foe  in  writing,  and  subscribed  by  the  party  to  be  charged, 
or  by  his  agent;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing  sold, 
or  when  it  consists  of  a  thing  in  action,  part  of  the  evi- 
dences thereof,  or  some  of  them;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the 
price.    En.  March  21,  1872.    Am'd.  1873-4,  243. 

Cal.  Rep.  Cit.    67,  93;  68,  17;  70,  400;  70,  402;  91,  670; 
105,  519;  119,  551;  123,  549. 

Statute  of  frauds:  See  Code  Civ.  Proc,  sees.  1971-1974. 

S  1740.  Contract  to  manufacture.  An  agreement  to 
manufacture  a  thing,  from  materials  furnished  by  the 
manufacturer,  or  by  another  person,  is  not  within  the  pro- 
visions of  the  last  section.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    91,  670. 

§  1741.  Contracts  for  sale  of  real  property.  No  agree- 
ment for  the  sale  of  real  property,  or  of  an  interest  there- 
in, is  valid,  unless  the  same,  or  some  note  or  memorandum 
thereof,  be  in  writing,  and  subscribed  by  the  party  to  be 
charged,  or  his  agent,  thereunto  authorized,  in  writing; 
but  this  does  not  abridge  the  power  of  any  court  to  com- 
pel the  specific  performance  of  any  agreement  for  the 
sale  of  real  property  in  case  of  part  performance  thereof. 
En.  March  21,  1872.    Am'd.  1873-4,  243. 

Cal.  Rep.  Cit    64,  26;  78,  534;  87,  54;  91,  446;  93,  496; 
140,  159;   142,  156. 

Statute  of  frauds:  See  Code  Civ.  Proc,  sees.  1971-1974. 
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CHAPTER  n. 

RIGHTS   AND   OBLIGATIONS  OF  THB   BBSLUmSL 

Article  I.    Rights  and  DuUes  before  Dellyery.    Sg  1748,  1749. 
II.    Delivery,   }}  1763-1768. 
in.    Warranty,    9$   176J-1778. 

ARTIOLB  L 

RIGHTS   AND   DUTIES   BEFORB   DIBLJVERT. 

S  1748.    When  seller  must  act  as  depositary. 
S  1749.    When  seller  may  resell. 

S  1748.  When  seller  must  act  as  depesKary.  After  per- 
sonal property  has  i)een  sold,  and  until  the  delivery  is  com- 
pleted, the  seller  has  the  rights  and  obligations  of  a  de* 
positary  for  hire,  except  that  he  must  keep  the  property, 
without  charge,  until  the  buyer  has  had  a  reasonable  op- 
portunity to  remove  it.    Bn.  March  21,  1872. 

§  1749.  When  seller  may  resell.  If  a  buyer  of  personal 
property  does  not  pay  for  it  according  to  contract,  and  it 
remains  in  the  possession  of  the  seller  after  payment  is 
due,  Uie  seller  may  rescind  the  sale  or  may  enforce  his 
lien  for  the  price,  in  the  manner  prescribed  by  the  title  on 
liens.    En.  March  21,  1872. 

Cal.  Rep.  Clt.      68,  435;  86,  636;  120,  419;  120,  420. 

Rescission  of  contracts,  generally:  See  ante,  sees.  1688 
et  seq.;  post,  sees.  3406  et  sea. 

Rescission  of  contract  for  sale  by  buyer*.  See  post,  sees. 
1786,  1786. 

liens:  See  post,  sees.  2872  et  seq. 

ARTIOLB  n. 

DELIVERY. 

S  1758.  Delivery  on  demand. 

(  1764.  Delivery,    where  nuule. 

I  1756.  Expense  of  transportation. 

S  1766.  Notice  of  election  as  to  delivery. 

I  1767.  Buyer's  directions  as  to  manner  of  sendlnir  tMiis  sold. 

i  1758.  Delivery  to  be  within  reasonable  hours. 

8  1753.  Delivery  on  demand.  One  who  sells  personal 
property,  whether  It  was  in  his  possession  at  the  time  of 
sale  or  not,  must  put  it  into  a  condition  lit  for  delivery,  and 
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deliver  it  to  the  buyer  within  a  reasonable  time  after  de- 
mted,  unless  he  has  a  lien  ther^n.    En.  March  21, 1878. 

eal.  Rep.  Cit     82,  479;  147,  819. 

Performance  generally:  See  ante,  sees.  1478, 1486  et  seq. 

Delivery  sufficient  as  to  third  person:  Bee  sec  8440, 
post. 

8  1764.  Delivery,  where  made.  Personal  property  sold 
is  deliverable  at  the  place  where  it  is  at  the  time  of  the 
sale  or  agreement  to  sell,  or  if  it  is  not  then  In  existence, 
it  is  deliverable  at  the  place  where  it  is  produced.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit    84,  218;  147,  819. 

§  1756.  Expense  of  transportation.  One  who  sells  per^ 
sonal  property  must  bring  it  to  his  own  door,  or  other  con- 
venient place,  for  its  acceptance  by  the  buyer,  but  fur- 
ther transportation  is  at  the  risk  and  expense  of  tito 
buyer.    En.  March  21,  1872. 

S  1766.  Notice  of  election  as  to  delivery.  When  either 
party  to  a  contract  of  sale  has  an  option  as  to  the  time, 
place,  or  manner  of  delivery,  he  must  give  the  other  party 
reasonable  notice  of  his  choice;  and  if  he  does  not  give 
such  notice  within  a  reasonable  time,  his  right  of  option 
is  waived.    Bn.  Ilarch  21, 1872. 

S  1757.  Buyer's  directions  as  to  manner  of  sending 
thing  sold.  If  a  seller  agrees  to  send  the  thing  sold  to 
the  buyer,  he  must  follow  the  directions  of  the  latter  as 
to  the  manner  of  sending,  or  it  will  be  at  his  own  riidc 
dpring  its  transportation.  If  he  follows  such  directions, 
or  if,  in  the  absence  of  special  airections,  he  uses  ordinary 
care  in  forwarding  the  thing,  it  is  at  the  risk  of  the  buyer. 
En.  March  21,  1872. 

S  1768.  Delivery  to  be  within  reasonable  hours.  The 
delivery  of  a  thing  sold  can  be  ofTered  or  demanded  only 
within  reasonable  hours  of  the  day.    Bn.  March  21,  1872. 
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ARTICLB  in. 

WARRANTY. 

S  1763.  Warranty,    what. 

I  1764.  No  Implied  warranty  In  mere  contract  of  sale. 

§  1765.  Warranty  of  title  to  personal  property. 

i  1766.  Warranty  on  sale  by  sample. 

{  1767.  When  seller  knows  that  buyer  relies  on  his  statenienU,   etc. 

9  1768.  Merchandise   not   In    existence. 

I  1769.  Manufacturer's  warranty  against   latent  defects. 

fi  1770.  Thing    bought    for   particular   purpose. 

S  1771.  When  thing  cannot  be  examined  by  buyer. 

I  1772.  Trademarks. 

I  1773.  Other  marks. 

I  1774.  Warranty  on  sale  of  written  Instrument. 

S  1775.  Warranty  of  provisions  for  domestic  use. 

S  1776.  Warranty  on  sale  of  goodwill. 

8  1777.  Warranty  upon  Judicial  sale. 

(  1778.  Effect  of  general  warranty. 

8  1763.  Warranty,  what.  A  warranty  is  an  engagement 
by  which  a  seller  assures  to  a  buyer  the  existence  of  some 
fact  affecting  the  transaction,  whether  past,  present,  or 
future.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    66,  239. 

S  1764.  No  Implied  warranty  In  mere  contract  of  sale. 
Except  as  prescribed  by  this  article,  a  mere  contract  of 
sale  or  agreement  to  sell  does  not  imply  a  warranty.  En. 
March  21,  1872. 

Cal.  Rep.  Cit    65,  274;  66,  289;  92,  128;  139,  584;  145,  280. 
Warranty  of  genuineness  on  exchange  of  money:  Post, 
sec.  1807. 

8  1766.  Warranty  of  title  to  personal  property*  One 
who  sells  or  agrees  to  sell  iiersonal  property  as  his  own, 
thereby  warrants  that  he  has  a  good  and  unencumbered 
title  thereto.    En.  March  21, 1872. 

Cal.  Rep.  Cit.    113,  353. 

8  1766.  Warranty  on  sale  by  sample.  One  who  sells  or 
agrees  to  sell  goods  by  sample,  thereby  warrants  the  bulk 
to  be  equal  to  the  sample.    En.  March  21,  1872. 

Cal.  Rep.  Cit    145,  278;  147,  327. 

8  1767.  When  teller  knows  that  buyer  relies  on  his 
statements,  etc.  One  who  sells  or  agrees  to  sell  personal 
property,  knowing  that  the  buyer  relies  upon  his  advice 
or  judgment  thereby  warrants  to  the  buyer  that  neither 
the  seller,  nor  any  agent  employed  by  him  in  the  trans- 
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actiou,  knows  the  existence  of  any  fact  concerning .  the 
thing  sold  which  would  to  his  knowledge  destroy  the 
buyer's  inducement  to  buy.    En.  March  21,  1872. 

§  1768.  Merchandise  not  in  existence.  One  who  agrees 
to  sell  merchandise  not  then  in  existence,  thereby  warrants 
that  it  shall  be  sound  and  merchantable  at  the  place  of 
production  contemplated  by  the  parties,  and  as  nearly  so, 
at  the  place  of  delivery,  as  can  be  secured  by  reasonable 
care.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    75,  561;  76,  214;  116,  245. 

§  1769.  Manufacturer's  warranty  against  latent  defects. 
One  who  sells  or  agrees  to  sell  an  article  of  his  own 
manufacture,  thereby  warrants  it  to  be  free  from  any 
latent  defect,  not  disclosed  to  the  buyer,  arising  from  the 
process  of  manufacture,  and  also  that  neither  he  nor  his 
agent  in  such  manufacture  has  knowingly  used  Improper 
materials  therein.    En.  March  21, 1872. 

Cal.  Rep.  Cit    67,  613;  75,  561;  134,  328. 

§  1770.  Thing  bought  for  particular  purpose.  One  who 
manufactures  an  article  under  an  order  for  a  particular 
purpose,  warrants  by  the  sale  that  it  is  reasonably  fit 
for  that  purpose.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    63,  576;  65.  274;  67,  613;  75,  561;  76.  214; 
120,  229;  120,  231;  134.  328. 

§  1771.  When  thing  cannot  be  examined  by  buyer. 
One  who  sells  or  agrees  to  sell  merchandise  inaccessible 
to  the  examination  of  the  buyer,  thereby  warrants  that  it 
is  sound  and  merchantable.    En.  March  21,  1872. 

Cal.  Rep.  Cit    65,  275;  76,  214;  145.  280;  147,  327. 

S  1772.  Trademarks.  One  who  sells  or  agrees  to  sell 
any  article  to  which  there  Is  affixed  or  attached  a  trade- 
mark, thereby  warranto  that  mark  to  be  genuine  and 
lawfully  used.    En.  March  21,  1872. 

Selling  goods  with  counterfeit  trademark:  See  Pen.  Code, 
sec.  351. 

S  1778.  Other  marks.  One  who  sells  or  agrees  to  sell 
any  article  to  which  there  is  affixed  or  attached  a  statement 
or  mark  to  express  the  quantity  or  quality  thereof,  or  the 
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place  where  It  was,  In  whole  or  in  part,  produced,  manu- 
factured, or  prepared,  thereby  warrants  the  truth  thereof. 
En.  March  21.  1872. 

Owner  of  trademark:  Pol.  Code,  sec.  3199. 

§  1774.  Warranty  on  sale  of  written  instrument  One 
who  sells  or  agrees  to  sell  an  instrument  purporting  to 
bind  any  one  to  the  performance  of  an  act,  thereby  war- 
rants that  he  has  no  knowledge  of  any  facts  which  tend 
to  proye  it  worthless,  such  as  the  insolvency  of  any  of  the 
parties  thereto,  where  that  is  material,  the  extinction  of 
its  obligations,  or  its  invalidity  for  any  cause.  En.  March 
21,  1872.    Am'd.  1873-4,  244. 

Cal.  Rep.  Clt.    86,  188;  92,  124;  92,  127;  92,  128;  96,  161; 
103,  324;  139,  585. 

§  1776.  Warranty  of  provisions  for  domestic  use.  One 
who  makes  a  business  of  selling  provisions  for  domestic 
use  warrants  by  a  sale  thereof,  to  one  who  buys  for  actual 
consumption,  that  they  are  sound  and  wholesome.  En. 
March  21,  1872. 

S  1776.  Warranty  on  sale  of  goodwill.  One  who  sells 
the  goodwill  of  a  business,  thereby  warrants  that  he  will 
not  endeavor  to  draw  off  any  of  the  customers.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit.    71,  148;  114,  665;  124,  432. 

§  1777.  Warranty  upon  Judicial  sale.  Upon  a  Judicial 
sale,  the  only  warranty  implied  is  that  the  seller  does  not 
know  that  the  sale  will  not  pass  a  good  title  to  the  prop- 
erty.   En.    March   21,   1872. 

Cal.  Rep.  Cit    120,  424. 

S  1778.  Effect  of  general  warranty.  A  general  warranty 
does  not  extend  to  defects  inconsistent  therewith  of  which 
the  buyer  was  then  aware,  or  which  were  then  easily  dis- 
cernible by  him  without  the  exercise  of  peculiar  skill;  but 
it  extends  to  all  other  defects.    En.  March  21,  1872. 


^ 


f  8  1781-179?     RIGHTS  OF  BUYBBr-SAUS  BT  AUCTZOM.  .    IM 

CHAPTER  III. 

RIGHTS   AND   OBLIGATIONS   OF  THH   BUTKR. 

S  1784.    Price,    when  to  be  paid. 

i  1785.    Right   to  inspect  goods. 

I  1786.    Rights  In  case  of  breach  of  warranty. 

§  1784.  Price,  when  to  be  paid.  A  buyer  must  pay  the 
price  of  the  thing  sold  on  Its  delivery,  and  must  take  it 
away  within  a  reasonable  time  after  the  seller  offers  to 
deliver  It    En.  March  21, 1872. 

Cal.  Rep.  Cit.    76,  215;  82,  479. 

When  seller  must  act  as  fallee:  See  ante,  sec.  1748. 

§  1785.  Right  to  Inspect  goods.  On  an  agreement  for 
dale,  with  warranty,  the  buyer  has  a  right  to  inspect  the 
thing  sold,  at  a  seasonable  time,  before  accepting  it;  and 
may  rescind  the  contract  If  the  seller  refuses  to  permit 
hini  to  do  so.    En.  March  21,  1872. 

Rescission  of  contract  by  seller:  See  ante,  sec.  1749. 

Rescission  by  buyer  for  breach  of  warranty:  See  next 
section. 

§  1786.  Rights  in  case  of  breach  of  warranty.  The 
breach  of  warranty  entitles  the  buyer  to  rescind  an  agree- 
ment for  sale,  but  not  an  executed  sale,  unless  the  war- 
ranty was  intended  by  the  parties  to  operate  as  a  condi- 
tion.   En.  March  21,  1872. 

Cal.  Rep.  Cit    96,  92. 

CHAPTER  IV. 

SALE  BY  AUCTION. 

§  1792.  Sale  by  auction,   what. 

S  1793.  Sale,    when  complete. 

1794.  Withdrawal   of  bid. 

1795.  Sale   under   written  conditions. 

1796.  Rights  of  buyer  upon  sale  without  reserve. 

1797.  By   bidding. 

§  1798.    Auctioneer's  memorandum  of  sale. 

S  1792.  Sale  by  auction,  what.  A  sale  by  auction  is  a 
sale  by  public  outcry  to  the  highest  bidder  on  the  spot 
En.   March  21,  1872. 

Auctioneers,  authority  of  generally:  See  sees.  2362, 
2363.  See  regulations  in  Pol.  Code,  sees.  8284  et  seq.,  re- 
specting auctioneers'  bonds,  license,  etc. 
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§  1793.  Sale,  wh«n  complete.  A  Bale  by  auction  is  com- 
plete when  the  auctioneer  puf)licl7  announces,  by  the  fall 
of  his  hammer,  or  in  any  other  customary  manner,  that 
the  thing  is  sold.    En.  March  21,  1872. 

8  1794.  Withdrawal  of  bid.  Until  the  announcement 
mentioned  in  the  last  section  has  been  made,  any  bidder 
may  withdraw  his  bid,  if  he  does  so  in  a  manner  reason- 
ably  suiBcient  to  bring  it  to  the  notice  of  the  auctioneer. 
En.  March  21,  1872. 

S  1795.  Sale  under  written  conditions.  When  a  sale  by 
auction  is  made  upon  written  or  printed  conditions,  such 
conditions  cannot  be  modified  by  any  oral  declaration  of 
the  auctioneer,  except  so  far  as  they  are  for  his  own  ben* 
eflt    En.  March  21,  1872. 

8  1796.  Rights  of  buyer  upon  sale  without  reserve. 
If,  at  a  sale  by  auction,  the  auctioneer,  having  authority 
to  do  so,  publicly  announces  that  the  sale  will  be  without 
reserve,  or  makes  any  announcement  equivalent  thereto, 
the  highest  bidder  in  good  faith  has  an  absolute  right  to 
the  completion  of  the  sale  to  him;  and,  upon  such  a  sale, 
bids  by  the  seller,  or  any  agent  for  him,  are  void.  Ehi. 
March  21,  1872. 

8  1797.  By  bidding-  The  employment  by  a  seller  of 
any  person  to  bid  at  a  sale  by  auction,  without  the  knowl- 
edge of  the  buyer,  without  an  intention  on  the  part  of 
such  bidder  to  buy,  and  on  the  part  of  the  seller  to  en- 
force his  bid,  is  a  fraud  upon  the  buyer  which  entitles  him 
to  rescind  his  purchase.    Bn.  March  21,  1872. 

8  1798.  Auctioneer's  memorandum  of  sale.  When  prop- 
erty is  sold  by  auction,  an  entry  made  by  the  auctioneer, 
in  his  sale^ook,  at  the  time  of  the  sale,  specifying  the 
name  of  the  person  for  whom  he  sells,  the  thing  sold,  the 
price,  the  terms  of  sale,  and  the  name  of  the  buyer,  binds 
both  the  parties  in  the  same  manner  as  If  made  by  them- 
selves.   En.  March  21,  1872.    Am'd.  1873-4,  244. 

Auctioneer  agent  to  make  memorandum;  See  ante,  sec 
1624,  subd.  4. 
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TITLE  11. 

BXCHANQB. 

S  1804.  Szehanir«»  what. 

§  18(tt.  Form  of  eontrttct. 

8  1806.  PartlM  hftve  nghtu  and  obUgatlona  of  Mil^n  and  bujanL 

S  1807.  Warranty  of  money. 

t  1804.  Exchange,  what  Bzchange  Is  a  oontract  by 
whidi  the  parties  mutually  give,  or  agree  to  give,  one  thing 
for  another,  neither  thing,  or  both  things,  being  money 
only.    En.  March  21, 1872. 

Cal.  Rep.  Cit.  71,  292. 

S  1806.  Form  of  contract.  The  provislona  of  section 
1739  apply  to  all  exchanges  in  which  the  yalue  of  the  thing 
to  be  given  by  either  party  is  two  hundred  dollars  or 
more.    En.  March  21,  1872. 

S  1806.  Parties  have  rights  and  obligations  of  sellers 
and  buyers.  The  proyisions  of  the  title  on  sale  apply  to 
exchanges.  Each  party  has  the  rights  and  obligations  of 
a  seller  as  to  the  thing  which  he  gives,  and  of  a  buyer  as 
to  that  which  he  takes.    En.  March  21,  1872. 

Cal.  Rep.  Cit    71,  293;  74,  379. 

S  1807.  Warranty  of  money.  On  an  exchange  of  money 
each  party  thereby  warrants  the  genuineness  of  the  money 
given  by  him.    En.  March  21,  1872. 


TITLE  III. 

DEPOSIT. 

Chapter  I.    Deposit  In  General,  §8  1818-1827. 
U.    Deposit  for  Keeping,  9S  1833-1872. 
III.    Deposit  for  Exchange,  8  1878. 
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OHAPTER    I. 

DSPOSIT   IN   QENERAU  ^ 

Article  L    Nature   and   Creation   oi  Deposit.    {{   UU-UU. 
n.    ObUsatlona  of  the  Depotftary,    \\   im-UST. 

ARTICO^    I. 

NATURE  AND  CREATION  OF  DEPOSIT. 

f  1813.  Deposit,  Idnds  of. 

)  1814.  Voluntary  deposit,    bow  made. 

1816.  Involuntary  deposit,  how  made. 
181«.  Duty  of  involuntary  depositary. 

1817.  Deposit  for  keeping,   what. 

S  1818.    Deposit  for  ezchan^,   what. 

S  1813.  Deposit,  kinds  of.  A  deposit  may  be  Yoluntaiy 
or  Inyolnntary;  and  for  safekeeping  or  for  exchange.  Bn. 
March  21,  1872. 

Deposit  for  keeping:  Post,  sees.  1833  et  seq. 

Gratuitous  deposit,  and  incidents:  Post,  sees.  1844  et 
seq. 

Deposit  for  hire:    Post,  sees.  1851  et  seq. 

Deposit  for  exchange:  Post;  sec  1878. 

Loan  for  use:  Sees.  1884  et  seq;  loan  for  exchange:  See. 
1902;  loan  of  money:  Sec.  1912. 

Hiring:  See  post,  sees.  1925  et  seq. 

Innkeepers:  Post,  sees.  1869  et  seq. 

Common  carriers:  Sees.  2085  et  seq. 

Pledge:  Post,  sees.  2986  et  seq. 

-{  1814.  Voluntary  deposit,  how  made.  A  voluntary 
deposit  is  made  by  one  giving  to  another,  with  his  consent, 
the  possession  of  personal  property  to  keep  for  the  benefit 
of  the  former,  or  of  a  third  party.  The  person  giving  is 
called  the  depositor,  and  the  person  receiving  the  depos- 
itary.   En.  March  21,  1872. 

Finder  of  lost  articles:  See  post,  sees.  1864  et  seq. 
Obligations  of  the  depositary:  See  sees.  1822  et  seq. 

t  1916.  Involuntary  deposit,  how  made.  An  Involuntary 
deposit  is  made: 

1.  By  the  accidental  leaving  or  placing  of  personal 
property  in  the  possession  of  any  person,  without  negli- 
gence on  tJie  part  of  Its  owner;  or. 
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2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection, 
riot  or  like  extraordinary  emergencies,  by  the  owner  oC 
personal  property  committing  it,  out  of  necessity,  to  the 
care  of  any  person.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    58,  122. 

Involuntary  deposit  in  cases  of  emergency  must  be  ao> 
cepted:  See  next  section. 

Involuntary  deposit  is  gratuitous:  See  Post,  sec.  1845. 

Degree  of  care  requisite:  See  post,  sec.  1S46. 

Duties  of  depositary,  when  cease:  See  pRost,  sec.  1847. 

§  18*16.  Duty  of  Involuntary  depositary.  The  person 
with  whom  a  thing  is  deposited  in  the  manner  described 
in  the  last  section  is  bound  to  take  charge  of  it,  if  able  to 
do  so.    En.  March  21,  1872. 

S  1817.  Deposit  for  keeping,  what.  A  deposit  for  keep- 
ing is  one  in  which  the  depositary  is  bound  to  return  tiie 
identical  thing  deposited.     En.  March  21,  1872. 

Deposit  for  keeping:  See  post,  sees.  1838  et  seq. 

S  1818.  Deposit  for  exchange,  what  A  deposit  for  ex- 
change is  one  in  which  the  depositary  is  only  bound  to 
return  a  thing  corresponding  in  kind  to  that  which  is  de- 
posited.   Bn,  March  21,  1872. 

Deposit  for  exchange  transfers  title:  Post,  sec.  1878. 

Loan  for  exchange:  See  post,  sees.  1902  et  seq. 

ARTICLE    n. 

OBLIGATIONS    OF   THE   DEPOSITARY. 

S  1822.  Depositary  must  deliver  on  demand. 

9  1823.  No  obligation  to  deliver  without  demand. 

I  1824.  Place   of  delivery. 

{  1825.  Notice  to  owner  of  adverse  claim. 

§  1826.  Notice  to  owner  of  thing  wrongfully  detained. 

S  1827.  Delivery   of   thing   owned   Jointly,    etc. 

S  1822.  Depositary  must  deliver  on  demand.  A  de- 
positary mnst  deliver  the  thing  to  the  person  for  whose 
benefit  it  was  deposited,  on  demand,  whether  the  deposit 
was  made  for  a  specified  time  or  not,  unless  he  hal  a 
lien  upon  the  thing  deposited,  or  has  been  forbidden  or 
prevented  from  doing  so  by  the  real  owner  thereof;  or 
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by  the  act  of  the  law,  and  has  giyen  the  notice  required  by 
section  1825.    En.  March  21,  1872. 

Cal.  Rep.  Clt.     93,  287;  113,  102. 
See  post,  sees.  1823,  1826. 

Care  required  of  depositary:  See  post,  sec.  1852. 
Depositary's  lien:    Consult  section  3051  for  a  general 
lien  upon  personalty  dependent  on  possession. 
Notice  of  adverse  proceedings:  Post,  sec.  1825. 
Lien  of  innkeepers:  See  sees.  1861  et  seq. 

S  1823.  No  obiigation  to  deliver  without  demand.  A 
depositary  is  not  bound  to  deliver  a  thing  deposited  with- 
out demand,  even  where  the  deposit  Is  made  for.a  speci- 
fied time.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    113,  102. 

§  1824.  Place  of  delivery.  A  depositary  must  deliver 
the  thing  deposited  at  his  residence  or.  place  of  business, 
as  may  be  most  convenient  for  him.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    58,  122. 

Delivery  in  sales:  See  sees.  1753  et  seq. 

8  1825.  Notice  to  owner  of  adverse  claim.  A  depositary 
must  give  prompt  notice  to  the  person  for  whose  benefit 
the  deposit  was  made,  of  any  proceedings  taken  adversely 
to  his  interest  in  the  thing  deposited,  which  may  tend  to 
excuse  the  depositary  from  delivering  the  thing  to  him. 
En.  March  21,  1872. 

Cal.  Rep.  Clt    93,  287. 

§  1826.  Notice  to  owner  of  tiling  wrongfully  detained. 
A  depositary,  who  believes  that  a  thing  deposited  with 
him  is  wrongfully  detained  from  its  true  owner,  may  give 
him  notice  of  the  deposit;  and  if  within  a  reasonable  time 
afterward  he  does  not  claim  it,  and  sufficiently  establish 
his  right  thereto,  and  indemnify  the  depositary  against  the 
claim  of  the  depositor,  the  depositary  is  exonerated  from 
liability  to  the  person  to  whom  he  gave  the  notice,  upon 
returning  the  thing  to  the  depositor,  or  assuming,  in  good 
faith,  a  new  obligation  changing  his  position  in  respect 
to  the  thing,  to  his  prejudice.    En.  March  21,  1872. 

i  1827.  Delivery  of  thing  owned  Jointly,  etc.  If  a  thing 
deposited  is  owned  jointly  or  in  common  by  persons  who 
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cannot  agree  upon  the  manner  of  its  dellyery,  the  depos- 
itary may  deliver  to  each  his  proper  share  thereof.  If  It 
can  be  done  without  injury  to  the  thing.  En.  March  21, 
1872. 

CHAPTER   II. 

DEPOSIT  FOR  KEEPING. 

Article  I.    General    Provlslona,    \%    18S3-1S40. 
II.    Gratuitous  Deposit,    SS   1S44-1347. 

III.  Storage,    §§    1851-1857. 

Ilia.    Warehousemen,    {§   ]858-lS58f. 

IV.  Innkeepers.    %%    1S59-1868. 
V.    Finding,    $5    186«-1872. 

ARTICLE    I. 

GENERAL    PROVISIONS. 

%  18S8.  Depositor    must    invlemnlty    depositary. 

9  18S4.  Obligation  of  depositary  of  animals. 

S  1S35.  Obligations   as   to  use  of  thing  deposited. 

§  1836.  Liability  for  damage  arising  from   wrongful  use. 

§  1837.  Sale   of  thing   in  danger  of   perishing. 

§  1838.  Injury    to,    or   loss  of   thing  deposited. 

S  1839.  Service  rendered  by  depositary. 

I  1840.  Extent   of    his    liability    for   negligence. 

S  1833.  Depositor  must  Indemnify  depositary.  -A  de- 
positor must  indemnify  the  depositary: 

1.  For  all  damage  caused  to  him  by  the  defects  or  vices 
of  the  thing  deposited;  and, 

2.  For  all  expenses  necessarily  incurred  by  him  about 
the  thing,  other  than  such  as  are  involved  in  the  nature 
of  the  undertaking.    En.  March  21,  1872. 

Lenders'  liability  for  defects  of  articles  borrowed:  See 
sec.  1894. 

§  1834.  Obligation  of  depositary  of  animals.  A  de- 
positary of  living  animals  must  provide  them  with  suitable 
food  and  shelter,  and  treat  them  kindly.  Bn.  March  21, 
1872. 

Lien  on  keepers  of  livestock:  See  post,  sec.  3051. 

S  1835.  Obligations  as  to  use  of  thing  deposited.  A 
depositary  may  not  use  the  thing  deposited,  or  permit  It 
to  be  used,  for  any  purpose,  without  the  consent  of  the 
depositor.    He  may  not,  if  it  is  purposely  fastened  by  the 
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depositor,  open  it  without  the  oonsent  of  the  latter,  except 
in  case  of  necessity.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    94,  350;  112,  601. 

See  next  section. 

Hiring:  See  post,  sees.  1925  et  seq. 

§  1836.  Liability  for  damage  arising  from  wrongful  use. 
A  depositary  is  liable  for  any  damage  happening  to  the 
thing  deposited,  during  his  wrongful  use  thereof,  unless 
such  damage  must  inevitably  have  happened  though  Uie 
property  had  not  been  thus  used.    En.  Idarch  21, 1872. 

8  1837.  Sale  of  thing  in  danger  of  perishing.  If  a  thing 
deposited  is  in  actual  danger  of  perishing  before  instruc- 
tions can  be  obtained  from  the  depositor,  the  depositary 
may  sell  it  for  the  best  price  obtainable,  and  retain  the 
proceeds  as  a  deposit,  giving  immediate  notice  of  his  pro- 
ceedings to  the  depositor.    En.  March  21,  1872. 

S  1838.  Injury  to,  or  loss  of  thing  deposited.  If  a  thing 
is  lost  or  injured  during  Its  deposit,  and  the  depositary 
refuses  to  inform  the  depositor  of  the  circumstances  under 
which  the  loss  or  injury  occurred,  so  far  as  he  has  infor- 
mation concerning  them,  or  willfully  misrepresents  the 
circumstances  to  him,  the  depositary  is  presumed  to  have 
willfully,  or  by  gross  negligence,  permitted  the  loss  or  in- 
jury to  occur.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    53,  736. 

§  1839.  Service  rendered  by  depositary.  So  far  as  any 
service  is  rendered  by  a  depositary,  or  required  from  him, 
his  duties  and  liabilities  are  prescribed  by  the  title  on 
employment  and  service.    En.  March  21,  1872. 

See  post,  sees.  1965  et  seq. 

§  1840.  Extent  of  his  liability  for  negligence.  The 
liability  of  a  depositary  for  negligence  cannot  exceed  the 
amount  which  he  is  informed  by  the  depositor,  or  has 
reason  to  suppose,  the  thing  deposited  to  be  worth.  En. 
March  21,  1872.    Am'd.  1873-4,  244. 

Cal.  Rep.  Cit    133,  638. 
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ARTICLE    IL 

GRATUITOUS  DEPOSIT. 

9  1844.  Qratuitoua  deposit,   what. 

I  1846.  Nature   o£   Involuntary   deposit. 

§  1846.  Degree  of  care  required  of  gratuitous  depositary. 

§  1847.  His  duties  cease,    wben. 

Gen.  Cit.  to  Art.— Cal.  Rep.'cit.    103,  379;  116,  414. 

§  1844.  Gratuitous  deposit,  what.  Gratuitous  deposit  is 
a  deposit  for  which  the  depositary  receives  no  considera- 
tion beyond  the  mere  possession  of  the  thing  deposited. 
En.  March  21,  1872. 

Cal.  Rep.  Cit    103,  379;  116,  414. 

Degree  of  care  necessary:  See  next  section.  If  this 
bailment  correspond  to  the  mandatum  as  generally  under- 
stood, requiring  on  the  part  Of  the  bailee  some  service  to 
be  performed  with  respect  to  the  deposit,  then  sections 
1839,  supra,  and  sections  1975,  1976,  1977,  post,  must  be 
read  together  with  section  1846,  in  determining  the  degree 
of  care  which  this  bailee  must  use. 

S  1845.  Nature  of  involuntary  deposit.  An  involuntary 
deposit  is  gratuitous,  the  depositary  being  entitled  to  no 
reward.    En.  March  21,  1872. 

Involuntary  deposit  defined:  See  ante,  sec.  1815. 

§  1846.  Degree  of  care  required  of  gratuitous  depositary. 
A  gratuitous  depositary  must  use,  at  least,  slight  care  for 
the  preservation  of  the  thing  deposited.  En.  March  21« 
1872. 

Degree  of  care  requisite:  See  note  to  sec.  1844,  supra. 

§  1847.  His  duties  cease,  when.  The  duties  of  a  grata* 
itous  depositary  cease: 

1.  Upon  his  restoring  the  thing  deposited  to  its  owner; 
or, 

2.  Upon  his  giving  reasonable  notice  to  the  owner  to 
remove  it,  and  the  owner  failing  to  do  so  within  a  reason- 
able time.  But  an  involuntary  depositary,  under  subdivi- 
sion 2  of  section  1815,  cannot  give  such  notice  until  the 
emergency  which  gave  rise  to  the  deposit  is  past.  Bn. 
March  21,  1872. 
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ARTICLE  in. 

BTORAGB. 

S  1851.  Deposit   for   hire. 

{  1852.  Degree  of  care  required  of  depoeitary  for  hire. 

i  1868.  Rate  of  compensatldn  tor  fraction  of  a  week,  etc 

I  1K4.  Termination   of   deposit. 

)  1856.  Same. 

i  1856.  Lien  for  storage  charges. 

i  1857.  Storage  property  to  be  sold. 

9  1851.  Deposit  for  hire.  A  deposit  not  gratuitous  is 
called  storage.  The  depositary  in  such  case  is  called  a 
depositary  for  hire.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    120,  698. 

Receipts  of  warehousemen  and  wharfingers,  act  in  relar 
tion  to:  See  post.  Appendix,  title  Warehouses  and  Whar- 
fingers. 

Hiring  in  general:  See  post,  sec.  1925. 

S  1852.  Degree  of  care  required  of  depositary  for  hire. 
A  depositary  for  hire  must  use  at  least  ordinary  care 
for  the  preservation  of  the  thing  deposited.  Bn.  Mirch  21, 
1872. 

Gal.  Rep.  Cit.    56,  486;  113,  104;  120,  598. 

Liability  of  innkeepers:  See  sec.  1859. 

Common  carriers:   Sees.  2100,  2114,  2194. 

Liability  of  warehousemen:    See  post,  sees.  2120,  2121. 

I  1853.  Rate  of  compensation  for  fraction  of  a  weeic,  etc. 
In  the  absence  of  a  different  agreement  or  usage,  a  de- 
positary for  hire  is  entitled  to  one  week's  hire  for  the 
sustenance  and  shelter  of  living  animals  during  any  frac- 
tion of  a  week,  and  to  half  a  month's  hire  for  the  storage 
of  any  other  property  during  any  fraction  of  a  half  month. 
En.  March  21,  1872. 

Warehouseman  making  advances  may  sell  property 
when:  See  Pol.  Code,  sec.  3156. 

i  1864.  Termination  of  deposit.  In  the  absence  of  an 
agreement  as  to  the  length  of  time  during  which  a  deposit 
is  to  continue,  it  may  be  terminated  by  the  depositor  at 
any  time,  and  by  the  depositary  upon  reasonable  notice. 
Bn.  March  21, 1872. 
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S  1855.  Same.  Notwithstanding  an  agreement  respect- 
ing the  length  of  time  during  which  a  deposit  is  to  continue, 
it  may  be  terminated  by  the  depositor  on  paying  all  that 
would  become  due  to  the  depositary  in  case  of  the  deposit 
so  continuing.    En.  March  21,  1872. 

S  1856.  Lien  for  storage  charges.  '  A  depositary  for  hire 
has  a  lien  for  storage  charges,  which  is  regulated  by  the 
title  on  liens.    En.  Stats.  1891,  470. 

Cal.  Rep.  Cit.    125,  599. 

§  1857.  Storage  property  to  be  sold.  If,  from  any  cause 
other  than  want  of  ordinary  care  and  diligence  on  his 
part,  a  depositary  for  hire  is  unable  to  deliver  perishable 
property,  baggage,  or  luggage  recelyed  by  him  for  storage, 
or  to  collect  his  charges  for  storage  due  thereon,  he  may 
cause  such  property  to  be  sold,  in  open  market,  to  satisfy 
his  lien  for  storage;  provided,  that  no  property  except  per* 
ishable  property  shall  be  sold,  under  the  provisions  of  this 
section,  upon  which  storage  charges  shall  not  be  due  and 
unpaid  for  one  year  at  the  time  of  such  sale.  En.  Stats. 
1891,  470. 

Cal.  Rep.  Cit    125,  599. 

CHAPTER  [ARTICLE]  Ilia. 
Article  added  March  21,  1906.    Stats.  1905^  612. 

WAREHOUSEMEN. 

8  1858.    Warehouse  receipts,  when  must  not  be  iflsixed. 

i  185Sa.  Property  not  to  be  removed  without  consent  in  writing. 

S  1858b.  Warehouse  receipts,    classification   and  effect  of. 

1858c.  Indorsement   on   negotiable   receipt  of  property  delWered. 

1858d.  Negotiable   receipts  and   their   effect. 

1858e.  Uablllty  for  loss  by   fire. 
S  1858f.  Penalties  and   liabilities. 

8  1858.  Warehouse  receipts,  when  must  not  be  issued. 
A  warehouseman,  wharfinger,  or  other  person  doing  a  stoi^ 
age  business  must  not  issue  any  receipt  or  voucher  for  any 
merchandise,  grain,  or  oth<ir  product  or  thing  of  value,  to 
any  person  purporting  to  be  tiie  owner  thereof,  nor  to  any 
person  as  security  for  any  indebtedness  or  for  the  perform- 
ance of  any  obligation,  unless  such  meehandlse,  grain,  or 
other  product,  commodity,  or  thing  has  been,  in  good  faith, 
received  by  such  warehouseman,  wharfinger,  or  other  pei> 
son,  and  is  in  his  store  or  under  his  control  at  the  time 
of  issuing  his  receipt;  nor  must  any  second  receipt  f6r  any 
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such  property  be  issued  while  a  former  receipt  for  any 
part  thereof  is  outstanding  and  uncanceled.  Bn.  Stats. 
1905,  612. 

The  statute  of  1877-8,  pag«  949,  relating  to  warehoUBemen's  and  wbart- 
Inger's  recelpta,  is  codifled  in  the  above  seotions.— CoSe  Commission- 
er'a  Note. 

§  1858a.  Property  not  to  be  removed  without  consent  in 
writing.  No  warehouseman,  wharfinger,  or  other  person 
must  sell  or  incumber,  ship,  transfer,  or  remove  beyond 
his  immediate  control  any  property  for  which  a  receipt 
has  been  given,  without  the  consent  in  writing  of  the  per- 
son holding  such  receipt  plainly  indorsed  thereon  in  ink. 
En.  Stets.  1905,  612. 

See  note  to  S  1858,  ante. 

S  1858b.  Warehouse  receipts,  classification  and  effect  of. 
Warehouse  receipts  for  property  stored  are  of  two  classes: 
first,  transferable  or  negotiable;  and  second,  non-transfer- 
able or  non-negotiable.  Under  the  first  of  these  classes  the 
property  is  transferable  by  Indorsement  of  the  party  to 
whose  order  such  receipt  was  issued,  and  such  indorsement 
is  a  valid  transfer  of  the  property  represented  by  the  re- 
ceipt, and  may  be  in  blank  or  to  the  order  of  another.  All 
warehouse  receipts  must  distinctly  state  on  their  foce  for 
what  they  are  Issued  and  its  brands  and  distinguishing 
marks  and  the  rate  of  storage  per  month  or  season,  and, 
in  the  case  of  grain,  the  kind,  the  number  of  sacks,  and 
pounds.  If  a  receipt  Is  not  negotiable,  it  must  have  printed 
across  Its  face,  in  red  ink.  In  bold,  distinct  letters,  the 
word  "non-negotiable."     ESn.  Stats.  1905,  612. 

See  note  to  S  1S58,  ante. 

S  1858c.  Indorsement  on  negotiable  receipt  of  property 
delivered.  If  a  negotiable  receipt  is  issued  for  any  prop* 
erty,  neither  the  person  issuing  it  nor  any  other  person  into 
whose  care  or  control  the  property  comes  must  deliver  any 
part  thereof  without  indorsing  on  the  back  of  the  receipt, 
in  ink,  the  amount  and  date  of  the  delivery;  nor  can  he  be 
allowed  to  make  any  ofiPset,  claim,  or  demand  other  than 
\&  expressed  on  the  face  of  the  receipt,  when  called  upon  to 
deliver  any  property  for  which  It  was  issued.  En.  Stats. 
1905,  612. 

See  note  to  S  1858,  ante. 

S  1858d.  Negotiable  receipts  and  their  effect.  If  a  non- 
negotiable  receipt  Is  issued  for  any  property,  neither  the 
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person  issuing  nor  any  other  person  in  whose  care  or  con- 
trol the  property  comes  must  deliver  any  part  thereof,  ex- 
cept upon  the  written  order  of  the  person  to  whom  the  re- 
ceipt was  issued.    En.  Stats.  1905,  612. 
See  note  to  S  1858,  ante. 

§  1858e.  Liability  for  loss  by  fire.  No  warehouseman  or 
other  person  doing  a  general  storage  business  is  responst- 
hle  for  any  loss  or  damage  to  property  by  fire  while  in  his 
custody,  if  he  exercises  reasonable  care  and  diligence  for 
its  protection  and  preservation.    Bn.  Stats.  1906,  613. 

See  note  to  S  1858,  ante. 

§  1858f.  Penalties  and  liabllltlea.  Every  warehouse- 
man, wharfinger,  or  other  person  who  violates  any  of  the 
provisions  of  sections  eighteen  hundred  and  fifty-eight  to 
eighteen  hundred  and  fifty-eight  e,  inclusive,  is  guilty  of  a 
felony,  and,  upon  conviction  thereof,  may  be  fined  in  a 
sum  not  exceeding  five  thousand  dollars,  or  imprisoned  in 
tjie  state  prison  not  exceeding  five  years,  or  both.  He  is 
also  liable  to  any  person  aggrieved  by  such  violation  for 
all  damages,  immediate  or  consequent,  which  he  may  have 
sustained  therefrom,  which  damages  may  be  recovered  by 
a  civil  action  in  any  court  of  competent  Jurisdiction, 
whether  the  offender  has  been  convicted  or  not.  ESn.  Stats. 
1905,  613. 

See  note  to  S  1858,  ante. 

ARTICLE  IV. 

INNKSEPBRS. 

(  1859.  Innkeeper's   liability. 

9  1860.  How   exempted   from   liability. 

S  1861.  Lien   of   boarding   and   lodging:  house   keep«ra. 

8  1862.  Unclaimed  baggage  may  be  sold  at  auction.    Notice. 

}  1863.  Keeper   to  post  rates  of  cbarges. 

§  1859.  Innkeeper's  liability.  The  liability  of  an  inn- 
keeper, hotel-keeper,  boarding  and  lodging-house  keeper. 
for  losses  of  or  injuries  to  personal  property,  other  than 
money  placed  by  his  guests,  boarders,  or  lodgers  under 
his  care,  is  that  of  a  depositary  for  hire;  provided,  how- 
ever, that  in  no  case  shall  such  liability  exceed  the  sum  of 
one  hundred  dollars  for  each  trunk  and  its  contents,  fifty 
dollars  for  each  valise  or  traveling  bag  and  contents,  and 
ten  dollars  for  each  box,  bundle,  or  package  and  contents, 
so  placed  under  his  care,  unless  he  i^all  have  consented 
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in  writing  with  the  owner  thereof  to  assume  a  greater 
liability.    En.  March  21,  1872.    Am'd.  1896,  50. 

Cal.  Rep.  Cit.    87,  485;   93,  261;   93,  262.     Sttbd.  5—96, 
492;    96,  493. 

See  next  section. 

Refusing  to  receive  and  entertain  guests  a  misdemeanor: 
Pen.  Code,  sec.  365. 

Cubic  air  law:  See  post.  Appendix,  title  Lodging-houses. 

9  1860.  How  exempted  from  liability.  If  an  innkeeper, 
hotel-keeper,  boarding-house  or  lodging-house  keeper,  keeps 
a  fireproof  safe,  and  gives  notice  to  a  guest,  boarder,  or 
lodger,  either  personally  or  by  putting  up  a  printed  notice 
in  a  prominent  place  In  the  office  or  the  room  occupied 
by  the  guest,  boarder,  or  lodger,  that  he  keeps  such  a  safe 
and  wUl  not  be  liable  for  money.  Jewelry,  documents,  or 
other  articles  of  unusual  value  and  small  compass,  unless 
placed  therein,  he  is  not  liable,  except  so  far  as  his  own 
acts  shall  contribute  thereto,  for  any  loss  of  or  injury  to 
such  articles,  if  not  deposited  with  him  to  be  placed  there- 
in, nor  in  any  case  more  than  the  sum  of  two  hundred 
and  fifty  dollars  for  any  or  all  such  property  of  any  indi- 
vidual guest,  boarder,  or  lodger,  unless  he  shall  have  giv- 
en a  receipt  in  writing  therefor  to  such  guest,  boarder,  or 
lodger.    En.  March  21,  1872.    Am'd.  1895,  50. 

§  1861.  Lien  of  boarding  and  lodging  house  keepers. 
Hotel  men,  boarding-house  and  lodging-house  keepers,  shall 
have  a  lien  upon  the  baggage  and  other  property  of  value 
of  their  guests,  or  boarders,  or  lodgers,  brought  into  such 
hotel,  inn,  or  boarding  or  lodging-house  by  such  guests, 
or  boarders  or  lodgers,  for  the  proper  charges  due  from 
such  guests,  or  boarders,  or  lodgers,  for  their  accommoda- 
tion, board  and  lodging,  and  room  rent  [and]  such  extras 
as  are  furnished  at  their  request,  with  the  right  to  the 
possession  of  such  baggage,  or  other  property  of  value,  until 
all  such  charges  are  paid.    En.  Stata  1875-6,  78. 

Obtaining  accommodations  with  intent  to  defraud:  See 
Pen.  Oode,  sec  587. 

9  1862.  Unclaimed  baggage  may  be  sold  at  auction. 
Notice.  Whenever  any  trunk,  carpet  bag,  valise,  box, 
bundle,  or  other  baggage  has  heretofore  come,    or   shall 
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hereafter  come,  into  the  possession  of  the  keeper  of  any 
hotel,  inn,  hoarding  or  lodging-house,  as  snch,  and  has 
remained,  or  shall  remain,  unclaimed  for  the  period  of  six 
months,  such  keeper  may  proceed  to  sell  ;he  same  at  pub- 
lic anctUn,  and  out  of  the  proceeds  of  sucn  sale  may  retain 
the  chaises  for  storage,  If  any,  and  the  expenses  of  adver- 
tislns  i^nd  sale  thereof;  but  no  auo'i  sr.le  shall  De  made 
until  the  expiration  of  four  weeks  from  the  Arst  publication 
of  notice  of  such  sale  in  a  newspaper  published  In  or  near- 
est the  city,  town,  village,  or  place  in  which  said  hotel, 
inn,  boarding  or  lodging-house  Is  situated.  Said  notice 
shall  be  published  once  a  week,  for  four  unccessive  weeks^ 
In  some  newspaper,  daily  or  weekly,  of  general  circulation, 
and  shall  contain  a  description  of  each  tniuk,  carpet  bag, 
valise,  box,  bundle,  or  other  baggage,  as  near  as  may  be; 
the  name  of  the  owner,  if  known;  the  name  of  such  keep- 
er, and  the  time  and  place  of  sale;  and  the  expenses  in- 
curred for  advertising  shall  be  a  lien  upon  such  trunk, 
carpet  bag.  valise,  box,  bundle,  or  other  baggage,  in  a 
ratable  proportion,  according  to  the  value  of  sut?]i  piece  of 
property,  or  thing,  or  article  sold;  and  in  case  any  bal- 
ance arising  from  such  sale  shall  not  be  claimed  by  the 
rightful  owner  within  one  week  from  the  day  of  said  sale, 
the  same  shall  be  paid  into  the  treasury  of  the  county  in 
which  such  sale  took  place;  and  if  the  same  be  not  claimed 
by  the  owner  thereof,  or  his  legal  representatives,  within 
one  year  thereafter,  the  same  shall  be  paid  into  the  gen- 
eral fund  of  said  county.    En.  Stats.  1875-6,  78. 

§  1863.  Keeper  to  post  rates  of  charges.  Every  keeper 
of  a  hotel,  inn,  boarding  or  lodging-house,  shall  post,  in 
[a]  conspicuous  place,  in  the  office,  or  public  room,  and  in 
every  bedroom  of  said  hotel,  boarding-house,  inn,  or  lodg- 
ing-house, a  printed  copy  of  this  section,  and  a  statement 
of  charge,  or  rate  of  charges,  by  the  day,  and  for  meals 
or  items  furnished,  and  for  lodging.  No  charge  or  sum 
shall  be  collected  or  received  by  any  such  person  for  any 
service  not  actually  rendered;  or  for  any  item  not  actually 
delivered,  or  for  any  greater  or  other  sum  than  he  is 
entitled  to  by  the  general  rules  and  regulations  of  said 
hotel,  inn,  boarding  or  lodging-house.  For  any  violation 
of  this  section  or  any  provision  herein  contained,  the 
ofiPender  shall  forfeit  to  the  injured  party  three  times  the 
amount  of  the  sum  charged  in  excess  of  what  he  is  entitled 
to.    En.  Stats.  1875-6,  79. 
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ARTICLE  V. 

PINDINO. 

9  18G4.  Obligation   of  ^Qder. 

S  1865.  Finder  of  goods  or  money,   or  saving  animate,   fluty  of. 

S  1865.  Finder  to  notify  owner. 

I  1866.  Claimant  to  prove  ownership. 

§  1867.  Reward,    etc.,    to   finder. 

I  1868.  Finder  may  put  thing  foand  on  storage. 

{  1868.  When  finder   noay  sell  the  thing  found. 

S  1870.  How  sale  Is  to  be  made. 

S  1871.  Property  vests  in  finder;   when;   liability  of  fln\3er  to  owner. 

S  1872.  Thing  abandoned. 

§  1864.  Obligation  of  finder.  One  wlio  finds  a  thing 
lost  1b  not  bound  to  take  charge  of  it,  but  if  he  does  bo 
he  is  thenceforward  a  depositary  for  the  owner,  with  the 
rights  and  obligations  of  a  depositary  for  hire.  En.  March 
21,  1872. 

JLx)st  money  and  goods:  Sec.  Pol.  Code,  sees.  3136-3142. 

Depositary  for  hire:  See  ante,  sees.  1851  et  seq. 

§  1865.  Finder  of  goods  or  money,  or  saving  animals, 
duty  of.  If  the  finder  of  a  thing,  other  than  a  domestic  ani- 
mal, takee  possession  thereof,  or  if  a  person  saves  any  such 
animal  from  drowning  or  starvation,  he  must,  within  a  rea- 
sonable time,  inform  the  owner  thereof,  if  known,  and 
make  restitution  to  him  upon  demand,  without  compensa- 
tion, except  a  reasonable  charge  for  saving  and  caring 
therefor.  If  the  owner  is  not  known  to  such  finder  or 
saver,  he  must,  within  five  days,  file  an  affidavit  with  the 
justice  of  the  peace  of  the  county  whose  office  is  nearest 
to  the  place  of  such  finding  or  saving,  particularly  describ- 
ing the  property  and  the  time,  place,  and  circumstances  un- 
der which  it  was  found  or  saved.  Such  justice  must  then 
summon  three  disinterested  persons  to  appraise  the  prop- 
erty. They,  or  a  majority  of  them,  must  make  two  lists  of 
the  valuation  and  description  of  the  property,  by  them  ver- 
ified, and  deliver  one  of  such  lists  to  the  justice  of  the 
peace,  to  be  kept  by  him  on  file  in  his  office,  and  the  other 
list  must  be  delivered  to  such  finder  or  saver,  who  must, 
within  five  days  thereafter,  cause  it  to  be  filed  for  record  in 
the  office  of  the  county  recorder  of  the  county,  who  must 
record  it  In  a  book  known  as  the  "Estray  and  Lrost  Prop- 
erty Book."    En.  March  21,  1872.    Am'd.  1905,  613. 

The  section  is  amended  to  incorporate  therein  the  proylslons,  upon 
the  same  subject,  of  sections  8136,  8137,  and  8188  of  the  Political 
Code.— Code    Commissioner's    Note. 

9  1865,  Finder  to  notify  owner.  If  the  finder  of  a  thing 
knows  or  suspects  who  is  the  owner,  he  must,  ^iVx  reason* 
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able  diligence,  give  him  notice  of  the  finding;  kad  if  he 
fails  to  do  so,  he  is  liable  In  damages  to  the  owner,  and 
has  no  claim  to  any  reward  offered  by  him  for  the  recovery 
of  the  thing,  or  to  any.  compensation  for  his  trouble  or 
expenses.    En.  March  21,  1872. 

If  owner  Is  not  known  finder  must  report  to  Justice  of 
the  peace  and  advertise.  If  he  faUs  to  do  so  he  forfeits 
double  the  value  thereof  to  the  owner.  PoL  Code,  sees. 
3136-3142. 

Finder,  when  guilty  of  larceny:  See  Pen.  Code,  sec.  485. 

S  1866.  Claimant  to  prove  ownership.  The  finder  of  a 
thing  may,  in  good  faith,  before  giving  it  up,  require 
reasonable  proof  of  ownership  from  any  person  claiming 
it.    En.  March  21,  1872. 

§  1867.  Reward,  etc.,  to  finder.  The  finder  of  a  thing  is 
entitled  to  compensation  for  all  expenses  necessarily  in- 
curred by  him  in  its  preservation  and  for  any  other  service 
necessarily  performed  by  him  about  it,  and  to  a  reasonable 
reward  for  keeping  it.    En.  March  21,  1872. 

§  1868.  Finder  may  put  thing  found  on  storage.  The 
finder  of  a  thing  may  exonerate  himself  from  liability  at 
any  time  by  placing  it  on  storage  with  any  responsible 
person  of  good  character,  at  a  reasonable  expense.  Bn. 
March  21,  1872. 

§  1869.  VMien  finder  may  sell  the  thing  found.  The 
finder  of  a  thing  may  sell  it,  if  it  is  a  thing  which  is  com<- 
monly  the  subject  of  sale,  when  the  owner  cannot,  with 
reasonable  diligence,  be  found,  or  being  found,  refuses,  up- 
on demand,  to  pay  the  lawful  charges  of  the  finder,  in  the 
following  cases: 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  los- 
ing the  greater  part  of  its  value;  or, 

2.  When  the  lawful  charges  of  the  finder  amount  to 
two-thirds  of  its  value.    En.  March  21,  1872. 

Lost  money  and  goods:  See  PoL  Code,  sees.  3136-3142. 

§  1870.  How  sale  is  to  be  made.  A  sale  under  the  pro- 
visions of  the  last  section  must  be  made  in  the  same 
manner  as  the  sale  of  a  thing  pledged.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    136,  181. 

Sale  of  pledge:  See  post,  sees.  8000  et  seq. 

fi  1871.  Property  vests  In  finder,  when;  liability  of 
finder  to  owner.    If  no  owner  appears  within  six  months 
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after  euch  finding  or  saving  and  offers  reasonable  proof  of 
his  ownership,  and  compensates,  or  in  good  faith  offers  to 
compensate,  the  finder  or  saver  for  the  expense  necessarily 
incurred  by  him,  then  such  property  vests  in  such  finder 
or  saver,  unless  it  is  of  greater  value  than  twenty  dollars. 
If  of  such  greater  value,  he  must  publish  a  copy  of  such 
verified  list  for  three  successive  weeks  in  some  newspaper 
of  general  circulation  published  in  the  county,  and  if  the 
owner  does  not,  within  one  year  after  the  completion  of 
such  publication,  prove  the  property  and  pay,  or  in  good 
faith  offer  to  pay,  all  charges  thereon,  the  title  thereto 
vests  in  such  finder  or  saver.  If  the  finder  or  saver  of  prop- 
erty does  not  comply  with  the  provisions  of  section  eight- 
een hundred  and  sixty-five,  or  if,  though  he  does  so  com- 
ply, he  refuses  to  surrender  the  property  to  an  owner  who 
has  made  reasonable  proof  of  ownership,  and  paid,  or  in 
good  faith  offered  to  pay,  all  legal  charges  thereon,  he  is 
liable  to  the  owner  for  double  the  value  of  the  property,  and 
the  owner  may  exonerate  himself  from  all  liability  arising 
out  of  such  property  by  surrendering,  or  offering  to  sur- 
render, it  in  satisfaction  thereof.  En.  March  21,  1872. 
Am'd.  1905,  614. 

The  section  Is  amended  to  Incorporate  therein  the  provisions  of  aeo" 
tions  8139.  8140.  and  8141  of  the  Political  Coda.-<;ode  CommUsioner'fl 
Nota. 

8  1872.  Thing  abandoned.  The  provisions  of  this  ar- 
ticle have  no  application  to  things  which  have  been  inten- 
ticmally  abandoned  by  their  owners.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    xl6,  590;  115,  592. 


CHAPTEH  III. 

DEPOSIT   FOR   EXCHANGB. 
S  1878.    Relations    of    the    parties. 

8  1878.  Relations  of  the  parties.  A  deposit  for  ex- 
change transfers  to  the  depositary,  the  title  to  the  thing 
deposited,  and  creates  between  him  and  the  depositor  the 
relation  of  debtor  and  creditor  merely.    En.  March  21,  1872. 

Deposit  for  exchange  defined:  Ante,  sec.  1818. 

Loan  for  exchange:  See  post,  sec.  1902. 
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TITLE  IV. 

LOAN. 

Chapter  I.    Loan  for  Use,  §9  1884-1896. 

II.    Loan  for  Excliange,  SS  1902-1906. 
III.    Loan  of  Money,  S§  1912-1920. 

CHAPTER  I. 

LOAN  FOR  t78B. 

I  1884.  Loan,   what 

I  VSK.  Title  to  property  lent 

I  1886.  Care  required  of  borrower. 

1887.  Same. 

1888.  Degree  of  skill. 

1889.  Borrower,   when  to  repair  Injuries. 

1890.  Use  of  thing  lent. 

1891.  Relendlng  forbidden. 

1892.  Borrower,   when  to  bear  expenses. 
I  1893.  Lender    liable   for   defects. 

I  1894.    Lender  may  require  return  of  thing  lent. 
i  1895.    When    returnable    without    demand. 
i  1896.    Place  of  return. 

§  1884.  Loan,  what.  A  loan  for  use  Is  a  contract  by 
which  one  gives  to  another  the  temporary  possession  and 
use  of  personal  property,  and  the  latter  agrees  to  return 
the  same  thing  to  him  at  a  future  time,  without  reward 
for  its  use.    En.  March  21,  1872. 

S  1885.  Title  to  property  lent.  A  loan  for  use  does  not 
transfer  the  title  to  the  thing;  and  all  its  increase  during 
the  period  of  the  loan  belongs  to  the  lender.  En.  March 
21,  1872. 

§  1886.  Care  required  of  borrower.  A  borrower  tor  use 
must  use  great  care  for  the  preservation  in  safety  and  in 
good  condition  of  the  thing  lent    En.  March  21,  1872. 

S  1887.  Same.  One  who  borrows  a  living  animal  for 
use  must  treat  it  with  great  kindness,  and  provide  every- 
thing nec«9ssary  and  suitable  for  it.    En.  March  21,  1872. 

Depositary  of  living  animals  for  keeping.  See  ante,  sec 
1834. 

I  1888.  Degree  of  skill.  A  borrower  for  use  is  bound 
to  have  ^nd  to  exercise  such  skill  in  the  care  of  the  thing 
lent  as  he  causes  the  lender  to  believe  him  to  posseaa.  Bn. 
March  21,  1872. 

Compare  with  sec.  1976. 
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§  188d.  Borrower,  when  to  repair  injuries.  A  borrower 
for  uEe  must  repair  all  deteri  iratlons  or  injuries  to  the 
thing  lent,  which  are  occasioneil  by  his  negligence,  however 
slight.  En.  March  21,  L872. 

§  1890.  Use  of  tiling  lent.  The  borrower  of  a  thing  for 
use  may  use  it  for  such  purposes  only  as  the  lender  might 
reasonably  anticipate  at  the  time  of  lending.  En.  March  21, 
1872. 

See  next  section. 

§  1891.  Relending  forbidden.  The  borrower  of  a  thing 
for  use  must  not  part  with  it  to  a  third  person,  without 
the  consent  of  tbe  lender.  En.  March  21,  1872. 

Cal.  Rep.  Cit    123,  493. 

§  1892.  Borrower,  when  to  bear  expenses.  The  bor- 
rower of  a  thing  for  use  must  bear  all  its  expenses  during 
the  loan,  except  such  as  are  necessarily  incurred  by  him 
to  preserve  it  from  unexpected  and  unusual  injury.  For 
such  expenses  he  is  entitled  to  compensation  from  the 
lender,  who  may,  however,  exonerate  himself  by  surren- 
dering the  thing  to  the  borrowed.    En.  March  21,  1872. 

§  1893.  Lender  liable  for  defects.  The  lender  of  a  thing 
for  use  must  indemnify  the  borrower  for  damage  caused 
by  defects  or  vices  in  it,  which  he  knew  at  the  time  of 
lending,  and  concealed  from  the  borrower.  En.  March  21, 
1872. 

See,  also,  ante,  sec.  1833. 

Loan  for  exchange:  See  post,  sees.  1902,  1906. 

§  1894.  Lender  may  require  return  of  thing  lent.  The 
lender  of  a  thing  for  use  may  at  any  lime  require  its  re- 
turn, even  though  he  lent  it  for  a  specified  time  or  pur- 
pose.  But,  if.  on  the  faith  of  such  an  agreement,  the  bor- 
rower has  made  such  arrangements  that  a  return  of  the 
thing  before  the  period  agreed  upon  would  cause  him  loss, 
exceeding  the  benefit  derived  by  him  from  the  loan,  the 
lender  must  indemnify  him  for  such  loss,  if  he  compels 
such  return,  the  borrower  not  having  in  any  manner  vio- 
lated his  duty.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    50,  348. 

I  1895.  When  returnable  without  demand.  If  a  thing  is 
lent  for  use  for  a  specified  time  or  purpose,  it  must  be 
returned  to  the  lender  without  demand,  as  soon  as  the 

15 
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time  has  expired,  or  the  purpose  has  been  accomplished. 
In  other  cases  it  need  not  be  returned  until  demanded.  En. 
March  21,  1872. 

f  1896.  Place  of  return.  The  borrower  of  a  thing  for 
use  must  return  it  to  the  lender,  at  the  place  contemplated 
by  the  parties  at  the  time  of  lending;  or  if  no  particular 
place  was  so  contemplated  by  them,  then  at  the  place 
where  it  was  at  that  time.    En.  March  21,  1872, 


CHAPTER   II. 

LOAN   FOR   BXCHANGB. 

§  1902.  Loan  for  exchange,   what. 

I  1908.  Same. 

i  1904.  Title  to  property  lent. 

I  1906.  Contract  cannot  be  modified  by  lender. 

i  1906.  Certain    sections   applicable. 

8  1902.  Loan  for  exchange,  what.  A  loan  for  exchange 
is  a  contract  by  which  one  delivers  personal  property  to 
another,  and  the  latter  agrees  to  return  to  the  lender  a 
similar  thing  at  a  future  time,  without  reward  for  its  use. 
En.  March  21,  1872. 

Loan  of  money  as  a  loan  for  exchange:     See  sec.  1912. 

§  1903.  Same.  A  loan,  which  the  borrower  is  allowed 
by  the  lender  to  treat  as  a  loan  for  use,  or  for  exchange, 
at  his  option,  is  subject  to  all  the  provisions  of  this  chap- 
ter.   Bn.  March  21,  1872. 

8  1904.  Title  to  property  lent.  By  a  loan  for  exchange 
the  title  to  the  thing  lent  is  transferred  to  the  borrower, 
and  he  must  bear  all  its  expenses,  and  is  entitled  to  all  its 
increase.    En.  March  21,  1872. 

8  1905.  Contract  cannot  be  modified  by  lender.  A 
lender  for  exchange  cannot  require  the  borrower  to  fulfill 
his  obligations  at  a  time,  or  in  a  manner,  different  ftom 
that  which  was  originally  agreed  upon.  En.  March  21, 
1872. 

8  1906.  Certain  sections  applicable.  Sections  1893,  1895, 
and  1896,  apply  to  a  loan  for  exchange.  En.  March  21,  1872, 
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CHAPTER  HI. 

LOAN   OF   MONBT. 

S  1912.  Loan  of  money,  defined. 

S  1913.  Loan  to  be  repaid  In  current  money. 

I  1914.  Loan  presumed  to  be  on  Interest 

S  1915.  Interest,   what. 

i  1916.  Annual  rate. 

{  1917.  Le^al  interest. 

1918.  Parties  may  agree  on  any  rate. 

1919.  Interest  becomes  part  ot  principal,  wben. 
1930.  Interest  on  judgment. 

S  1912.  Loan  of  money,  defined.  A  loan  of  money  is  a 
contract  by  which  one  delivers  a  sum  of  money  to  another, 
and  the  latter  agrees  to  return  at  a  future  t4me  a  sum 
equivalent  to  that  which  he  borrowed.  A  loan  for  mere 
use  is  governed  by  the  chapter  on  Loan  for  Use.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    57,  602. 
Interest:  See  sees.  1914  et  seq. 

S  1913.  Loan  to  be  repaid  in  current  money.  A  bor- 
rower of  money,  unless  therp  is  an  express  contract  to  the 
conLiary,  must  pay  the  amount  iue  In  such  money  as  is 
current  at  the  time  v^hen  the  lor.u  becomes  due,  whether 
such  money  }s  worlh  more  or  les^  ihan  the  actual  money 
lent.  En.  Ma.v.h  21,  i872. 

Cal.  Rep.  Cit.    113,  229;  114,  261. 
Bee  sec.  668,  Cole  Civ.  Proc. 

Detriment  caused  by  breach  of  obligation  to  loan:  See 
post,  sec.  3302. 

S  1914.  Loan  presumed  to  be  on  Interest.  Whenever  a 
loan  of  money  is  made,  it  is  presumed  to  be  made  upon 
interest,  unless  it  is  otherwlBe  expressly  stipulated  at  the 
time  in  writing.     En.  March  21,  1872.  Am'd.  1873-4,  5f44. 

Cal.  Rep.  Cit.    116,  546;    127,  675;    137,  471. 

§  1915.  Interest,  what.  Interest  is  the  compensation 
allowed  by  law  or  fixed  by  the  parties  for  the  use  or  for- 
bearance, or  detention  of  money.  En.  March  21,  1872. 
Am'd.  1873-4,  245. 

Cal.  Rep.  Cit.    72,  154;    110.  315;    122,  120;    129,  547; 
131,  363;    137,  469;    137,  470;    137,  471. 

S  1916.  Annual  rate.  When  a  rate  of  interest  is  pre- 
scribed by  a  law  or  contract,  without  specifying  the  period 
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ef  time  by  which  such  rate  Is  to  be  calculated.  It  is  to 
be  deemed  an  annual  rate.    En.  March  21,  1872. 

Cal.  Rep.  Oit.    92,  82. 

S  1917.  Legal  interest.  Unless  therte  is  an  express  con- 
tract in  writing,  fixing  a  different  rate,  interest  is  payable 
on  all  moneys  at  the  rate  of  seven  per  cent  per  annum, 
after  they  become  due  on  any  instrument  of  writing,  except 
a  Judgment,  and  on  moneys  lent  or  due  on  any  settlement 
of  account,  from  the  day  on  which  the  balance  is  ascer- 
tained, and  on  moneys  received  to  the  use  of  another  and 
detained  from  him.  In  the  computation  of  interest  for  a 
period  less  than  a  year,  three  hundred  and  sixty  days  are 
deemed  to -constitute  a  year.  En.  March  21,  1872.  Am'd. 
1873-4,  245;   1877-8,  87. 

Cal.  Rep.  Cit.  57,  643;  65,  499;  66,  238;  70,  186;  72, 
153;  73,  319;  89,  635;  100.  22;  102,  292;  106.  573; 
109,  380;  110,  316;  110,  317;  111,  72;  113.  229;  116, 
545;  120.  109;  120,  122;  131,  363;  134,  674;  136. 
371;    137,  470;    143,  527 

Interest  on  Judgments:  See  infra,  sec.  1920. 

Compounding  interest:  See  infra,  sec.  1919. 

9  1918.  Parties  may  agree  on  any  rate.  Parties  may 
agree  in  writing  for  the  payment  of  any  rate  of  interest, 
and  it  shall  be  allowed,  according  to  the  terms  of  the 
agreement,  until  the  entry  of  judgment.  Bn.  March  21. 
1872. 

Cal.  Rep.  Cit.  60,232;  60.393;  65,393;  108.151;  110. 
112;  113,  229:  114.  66;  116,  538;  116,  541;  116, 
542;    116.  545;    116,  546;    120,  109;    120,  122. 

§  1919.     interest  becomes  part  of  principal,  when.    The 

parties  may,  in  any  contract  in  writing  whereby  any  debt 

is  secured  to  be  paid,  agree  that  if  the  interest  on  such 

debt  is  not  punctually  paid,  it  shall  become  a  part  of  the 

principal,  and  thereafter  bear  the  same  rate  of  interest  as 

the  principal  debt.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    63,  106;    65.  393;    114.  66;    116.  536;    116. 

538;     116,  529;     116,   540;    116,  541;     116,  542;     116, 

545;    116,  546. 

§  1920.  Interest  on  judgment.  Interest  is  payable  on 
judgments  recovered  in  tiie  courts  of  this  state,  at  the  rate 
of  seven  per  cent  per  annum,  and  no  greater  rate,  but 
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such  interest  may  not  be  compounded  in  any  manner  or 
form.    En.  March  21.  1872.    Am'd.  1873-4,  245. 

Cal.  Rep.  Cit.     49,  814;    127,  59;    129,  546;    137,  469;    187, 

471. 
Interest  as  damages:  See  post,  sec.  3287. 


TITLE    V. 

HIRING. 

Chapter  I.    Hiring  in  General,  §9  1925-1935. 

TI.    Hiring  of  Real  Property,  §$  1941-1950. 
III.    Hiring  of  Personal  Property,  §§  1955-1959. 

CHAPTER    I. 

HIRING   IN    GENERAL. 

S  1925.  Hiring:,    what. 

I  1926.  Products  of  thing. 

S  1927.  Quiet   possession. 

9  1928.  Degree  of  care,   etc..   on   part  of  hirer. 

I  1929.  Must    repair    injuries,    etc. 

I  1930.  Thing  let   for  a  particular  purpose. 

S  19S1.  When  letter  may  terminate  the  hiring. 

I  1932.  Hirer  may  terminate  the  hiring,   when. 

I  1933.  When  hiring  terminates. 

I  1934.  When    terminated    by   death,    etc.,    of   party. 

{  1935.  Apportionment   of  hire. 

§  1925.  Hiring,  wiiat.  Hiring  is  a  contract  by  which 
one  gives  to  another  the  temporary  possession  and  use  of 
property,  other  than  money,  for  reward,  and  the  latter 
agrees  to  return  the  same  to  the  former  at  a  future  time. 
Ehi.  March  21,  1872. 

Hiring  personalty:     See  post,  sees.  1955  et  seq. 

$  1926.  Products  of  thing.  The  products  of  a  thing 
hired,  during  the  hiring,  belong  to  the  hirer.  En.  March 
21,  1872. 

S  1927.  Quiet  poMeaslon.  An  agreement  to  let  upon 
hire  binds  the  letter  to  secure  to  the  hirer  the  quiet  pos- 
session of  the  thing  hired  during  the  term  of  the  hiring, 
against  all  persons  lawfully  claiming  the  same.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.     86,  304;  117,  70. 

Duty  of  letter  of  building  in  this  respect:     See  post, 
sec.  1941. 
Duty  of  letter  of  personalty  likewise:  See  post,  sec.  1955. 

ClvU    Code-27 
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§  1928.  Degree  of  care,  etc.,  on  part  of  hirer.  The  hirer 
of  a  thing  must  use  ordinary  care  for  its  preservation  In 
safety  and  In  good  condition.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    118,  869. 

§  1929.  Must  repair  Injuries,  etc.  The  hirer  of  a  thing 
must  repair  all  deteriorations  or  Injuries  thereto  occas- 
ioned by  his  want  of  ordinary  care.  En.  March  21,  1872. 
Am'd.  1905,  614. 

The  change  consists  In  the  substitution  of  the  word*   "want  of  ordi- 
nary care"   for   "onllnary   negligence/'— Code  Commlasloneri   now. 

Cal.  Rep.  Cit.  59,  566;  86,  304;  92,  551;  102.  480;  118, 
369.  ,       _  .. 

Repairs.— This  requirement  results  from  the  rule  or  uie 
previous  section,  and  the  saipe  rule  applies  to  realty:  See 
post,  sec.  1941.  With  respect  to  the  consequence  of  not 
complying  with  its  provisions,  see  sec.  1931.  infra. 

S  1930.  ThlKg  let  for  a  particular  purpose.  When  a 
thing  is  let  for  a  particular  purpose  the  hirer  must  not 
use  it  for  any  other  purpose;  and  if  he  does,  he  is  Hahle  to 
the  letter  for  all  damages  resulUng  from  such  nse,  or  tte 
letter  may  treat  the  contract  as  thereby  rescinded.  Bn. 
March  21.  1872.     Am'd.  1905.  614. 

The  change  consists  In  the  wbstltutlon  of  *»»•  ^^rds  "he  !•  lUMe  to 
toe  letter  for  all  damages  resulting  from  wch  «se  or  the  letter'  to 
S^ce  of  the  words  -the  letter  who  hi  responsible  for  "■  ■Jfetj  ««"- 
fng  such  use  in  all  events.   or."-Code  Commissioner-.  Note. 

Cal.  Rep.  Cit.    118,  369. 

S  1931.    When    letter   may  terminate  the   hiring.    The 
*  letter  of  a  thing  may  terminate  the  hiring  and  reclaim 
the  Jhing  hefore  the  end  of  the  term  agreed  upon: 

1  When  the  hirer  uses  or  permits  a  use  of  the  thing 
hired  in  a  manner  contrary  to  the  agreement  of  the  pai^ 

fl  AS  *  or 

2 '  When  the  hirer  does  not,  within  a  reasonahle  Ume 
after  request,  make  such  repairs  as  he  is  hound  to  make. 
Bn.  March  21,  1872. 

8  1932  Hirer  may  terminate  the  hirinOi  when.  The 
hirer  of  a  thing  may  terminate  the  hiring  hefore  the  end 
of  the  term  agreed  upon: 

1  When  the  letter  does  not,  within  a  reasonahle  time 
after  request,  fulfill  his  obUgatlons,  if  any.  as  to  plaoink 
and  securing  the  hirer  in  the  quiet  possession  of  the  .thing 
hired,  or  putting  it  into  good  condition,  or  repairing;  or. 
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2.  When  the  greater  part  of  the  thing  hired,  or  that 
part  which  was  and  which  the  letter  had  at  the  time  of  the 
hiring  reason  to  belleye  was  the  material  inducement  to 
the  hirer  to  enter  Into  the  contract,  perishes  from  any 
other  canse  than  the  want  of  ordinary  care  of  the  hirer. 
En.  March  21,  1872.    Am'd.  1905,  614. 

The  change  consists  In  the  substitution  of  the  words  "want  of  ordi- 
nary care"   for   "ordinary  negligence. "—Code  Commissioner's  Note. 

Cal.  Rep.  Cit    92,  662. 

8  1933.  When  hiring  terminates.  The  hiring  of  a  thing 
terminates: 

1.  At  the  end  of  the  term  agreed  upon; 

2.  By  the  mutual  consent  of  the  parties; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  su- 
perior to  that  of  the  letter;  or, 

4.  By  the  destruction  of  the  thing  hired.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    98,  426. 

§  1934.  When  terminated  by  death,  etc.,  of  party.  If 
the  hiring  of  a  thing  is  terminable  at  the  pleasure  of  one 
of  the  parties,  it  is  terminated  by  notice  to  the  other  of 
his  death  or  incapacity  to  contract.  In  other  cases  it  is 
not  terminated  thereby.    En.  March  21,  1872. 

S  1935.  Apportionment  of  hire.  When  the  hiring  of  a 
thing  is  terminated  before  the  time  originally  agreed  upon, 
the  hirer  must  pay  the  due  proportion  of  the  hire  for  such 
use  as  he  has  actually  made  of  the  thing,  unless  such  use 
is  merely  nominal,  and  of  no  benefit  to  him.  En.  March 
21,  1872. 

For  the  compensation  to  which  a  depositary  for  hire  is 
entitled  upon  a  termination  of  the  deposit,  see  ante,  sees. 
1863-1866. 

CHAFliflR   II. 

HIRING   OP  REAL  PROPBRTT. 

8  1941.  Lessof  to  make  dwelling-house  fit  for  Its  purpose. 

}  1942.  When   lessee   may   make  repairs,    etc. 

S  1943.  Term    of    hiring    when    no    limit    Is   fixed. 

~  1944.  Hiring  of  lodgings  for  Indefinite  term. 

1946.  Renewal   of   lease   by   lessee's   continued   possession. 

1946.  Notice  to  quit. 

S  1947.  Rent,    when    payable. 

194S.  Attornment  of  a   tenant   to  a  stranger. 

1949.  Tenant   must   deliver  notice  servcKl  on  him. 

1960.  Letting  parts  of  rooms  forbidden. 

S  1941.  Lessor  to  make  dwelling-house  fit  for  Its  pur* 
pose.    The  lessor  of  a  huilding  intended  for  the  occupation 
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Of  human  beings  must,  in  the  absence  of  an  agreement  to 
the  cohtrary,  put  it  into  a  condition  fit  for  such  occupa- 
tion, and  repair  all  subsequent  dilapidations  thereof,  which 
render  it  untenantable,  except  such  as  are  mentioned  in 
section  nineteen  hundred  and  twenty-nine.  En.  March  21, 
1872.     Am'd.  1873-4,  245. 

Cal.  Rep.  Cit.  59,  565;  59,  566;  66,  182;  76,  174;  81.  59; 
86.  205;  86,  304;  92,  551;  92.  552;  102,  480;  124.  522; 
124,  523;   128,  190. 

5  1942.  When  lessee  may  make  repairs,  etc.  If  within 
a  reasonable  time  after  notice  to  the  lessor,  of  dilapida- 
tions which  he  ought  to  repair,  he  neglects  to  do  so,  the 
lessee  may  repair  the  same  himself,  where  the  costs  of 
such  repairs  do  not  require  an  expenditure  greater  than 
one  month's  rent  of  the  premises,  and  deduct  the  expenses 
of  such  repairs  from  the  rent,  or  the  lessee  may  vacate 
the  premises,  in  which  case  he  shall  be  discharged  from 
further  pajrment  of  rent,  or  performance  of  other  condi- 
tions.    ESn.  March  21,  1872.     Am'd.  1873-4,  246. 

Cal.  Rep.  Cit.  59,  565;  59,  566;  72,  312;  76,  174;  86, 
205;  92,550;  92,552;  102,480;  102,481;  110,220; 
124,  523';    128,  190. 

S  1943.  Term  of  hiring  when  no  limit  Is  fixed.  A  hiring 
of  real  property,  other  than  lodgings  and  dwelling-houses, 
in  places  where  there  is  no  usage  on  the  subject,  is  pre- 
sumed to  be  for  one  year  from  its  commencement,  nnless 
otherwise  expressed  in  the  hiring.    En.  March  21.  1872. 

S  1944.  l-iirlng  of  lodgings  for  indefinite  term.  A  hiring 
of  lodgings  or  a  dwelling-house  for  an  unspecified  term  is 
presumed  to  have  been  made  for  such  length  of  time  aa  the 
parties  adopt  for  the  estimation  of  the  rent.  Thus  a  hir- 
ing at  a  monthly  rate  of  rent  is  presumed  to  be  for  one 
month.  In  the  absence  of  any  agreement  respecting  the 
length  of  time  or  the  rent,  the  hiring  is  presumed  to  be 
monthly.     En.  March  21,  1872. 

S  1945.  Renewal  of  lease  by  lessee's  continued  posses- 
sion. If  a  lessee  of  real  property  remains  in  possession 
thereof  after  the  expiration  of  the  hiring,  and  the  lessor 
accepts  rent  from  him,  the  parties  are  presumed  to  haye 
renewed  the  hiring  on  the  same  terms  and  for  the  same 
time  not  exceeding  one  month  when  the  rent  is  payable 
monthly,  nor  in  any  case  one  year.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    86,  440;  123,  591;  124,  248. 
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S  1946.  Notice  to  quit.  A  hiring  of  reial  property,  for 
a  term  not  specified  by  the  parties  is  deemed  to  be  re- 
newed as  stated  in  the'  last  section,  at  the  end  of  the  term 
implied  by  law,  unless  one  of  the  parties  .gives  notice  to 
the  other  of  his  intention  to  terminate  the  same,  at  least 
as  long  hefore  the  expiration  thereof  as  the  term  of  the 
hiring  itself,  not  exceeding  one  month.  En.  March  21,  1872. 

Cal.  Rep.   Cit.     86,  439;    124.  248. 

Termination  of  estates  at  will:  See  ante,  sees.  789  et 
seq. 

§  1947.  Rent,  when  payable.  When  there  is  no  usage 
or  contract  to  the  contrary,  rents  are  payable  at  the  ter- 
mination of  the  holding,  when  it  does  not  exceed  one  year. 
If  the  holding  Is  by  the  day,  week,  month,  quarter,  or 
year,  rent  is  payahle  at  the  termination  of  the  respectlTe 
periods,  as  it  successively  becomes  due.  E^.  March  21, 
1872. 

S  1948.  Attornment  of  a  tenant  to  a  etranger.  The  at- 
tornment of  a  tenant  to  a  stranger  is  void,  unless  it  Is 
made  with  the  consent  of  the  landlord,  or  in  consequence 
of  a  judgment  of  a  court  of  competent  Jurisdiction.  Bn. 
March  21,  1872. 

Grants  of  rents  oi  reversions:   See  ante,  sec.  1111. 

Rights  of  lessor  and  lessee,  on  transfer  of  realty:  See 
ante,    sees.    821    et   seq. 

{  1949.  Tenant  must  deliver  notice  served  on  him. 
EfVery  tenant  who  receives  notice  of  any  proceeding  to 
recover  the  real  property  occupied  by  him,  or  the  posses- 
sion thereof,  must  Immediately  inform  his  landlord  of  the 
same,  and  also  deliver  to  the  landlord  the  notice,  if  in 
writing,  and  is  responsihle  to  the  landlord  for  all  damages 
which  he  may  sustain  by  reason  of  any  omission  to  in- 
form him  of  the  notice  or  to  deliver  it  to  him  [if]  In  writ- 
ing.   En.  March  21,  1872.    Am'd.  1873-4,  246. 

§  1990.  Letting  parts  of  rooms  forbidden.  One  who 
hires  part  of  a  room  for  a  dwelling  is  entitled  to  the  whole 
of  the  room,  notwithstanding  any  agreement  to  the  con- 
trary; and  If  a  landlord  lets  a  room  as  a  dwelling  for 
more  than  one  flamily,  the  person  to  whom  he  first  lets  any 
part  of  it  is  entitled  to  the  possession  of  the  whole  room 
for  the  term  agreed  upon,  and  every  tenant  in  the  build- 
ing, tmder  the  same  landlord,  is  relieved  from  all  obliga- 
tion to  pay  rent  to  him  while  such  double  letting  of  any 
room  continues.    lECn.  March  21,  1872. 

Cubic  air  law:  See  post.  Appendix,  title  Lodging-houses. 
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CHAPTER  III. 

HIRINQ    OP    PERSON Al.    PROPBRTT. 

Obligations  of  letter  of  personal  property. 
,  Ordinary    expenses. 
Extraordinary  expenses. 
19S8.    Return  of  thlnff  hired. 
S  1959.    Charter-party,    what. 

§  1955.  Obligations  of  letter  of  personal  property.  One 
who  lets  personal  property  mnst  deliver  It  to  the  hirer, 
secure  his  quiet  enjosrment'  thereof  against  all  lawful 
claimants,  put  it  into  a  condition  fit  for  the  purpose  ficnr 
which  he  lets  it,  and  repair  all  deteriorations  thereof  not 
occasioned  by  the  fault  of  the  hirer  and  not  the  natural 
result  of  its  use.    En.  March  21,  1872. 

Quiet  enjo3rment:  See  ante,  sec.  1927. 

S  1966.  Ordinary  expenses.  A  hirer  of  personal  prop- 
erty must  bear  all  sudi  expenses  concerning  it  as  might 
naturally  be  foreseen  to  attend  it  during  its  use  by  him. 
All  other  expenses  must  be  borne  by  the  letter.  En.  March 
21,  1872. 

§  1957.  Extraordinary  expenses.  If  a  letter  fails  to  ful- 
fill his  obligations,  as  prescribed  by  section  1955,  the  hirer, 
after  giving  him  notice  to  do  so,  if  such  notice  can  eon- 
veniently  be  given,  may  expend  any  reasonable  amount 
necessary  to  make  good  the  letter's  default,  and  may  re- 
cover such  amount  from  him.    En.  March  21,  1872. 

Cal.  Rep.  Oil.    106,  680. 

§  1958,  Return  of  thing  hired.  At  the  expiration  of  the 
term  for  which  personal  property  is  hired,  the  hirer  must 
return  it  to  the  letter  at  the  place  contemplated  by  the 
parties  at  the  time  of  hiring;  or,  if  no  particular  place  was 
so  contemplated  by  them,  at  the  place  at  which  It  was  at 
that  time.    En.  March  21,  1872. 

§  1959.  Charter-party,  what.  The  contract  by  which  a 
ship  is  let  is  termed  a  charter-party.  By  it  the  owner  may 
either  let  the  capacity  or  burden  of  the  ship,  continuing  the 
employment  of  the  owner's  master,  crew,  and  equipments, 
or  may  surrender  the  entire  ship  to  the  charterer,  who 
then  provides  them  himself.  The  master  or  a  part  owner 
may  be  a  charterer.    En.  March  21,  1872. 

See  ante,  sea  965. 
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TITLE  VL 

SERVICE. 

Chapter  I.    Service  with  Employment,  §§  1965-2003. 

II.  Particular  Employmentb,   §§   2009-2072. 

III.  Service  without  Employment,  §§  2078-2079. 

CHAPTER  I. 

BBRVICE  WITH  BMPLOYMBNT. 

Article  I  Definition  of  Employment,    {   196& 

II.  Oblisatlona  of  the  Employer,    9S   1969-1971. 

III.  Obligations  of  the  Employee,    $9   1975-1998. 

IV.  Termination  of  Employment,   ${  1996-20O8. 

ARTICLE  I. 

DEFINITION  OF  BMPLOYMBNT. 
S  1965.    Employment,   what. 

S  1965.  Employment,  what.  The  contract  of  employ- 
ment is  a  contract  by  which  one,  who  is  called  the  em- 
ployer, engages  another,  who  is  caJled  the  employee,  to  do 
something  for  the  i)eneflt  of  the  employer,  or  of  a  third 
person.    En.  March  21,  1872. 

Cal.  Rep.  at    55,  274;    80,  558;    124,  98. 

ARTICLE  II. 

OBLIGATIONS  OF  THE  EMPLOYER. 

S  1969.    When  employer  must  indemnify  employee. 

I  1970.    When  not 

§  1971.    Employer  to  indemnify  for  his  own  negligence. 

§  1969.  When  employer  mutt  indemnify  employee.  An 
employer  must  indemnify  his  employee  except  as  pre- 
scribed in  the  next  section,  for  all  that  he  necessarily 
expends  or  loses  in  direct  consequence  of  the  discharge 
of  his  duties  as  such,  or  of  his  obedience  to  the  directions 
of  the  employer,  even  though  unlawful,  unless  the  em- 
ployee, at  the  time  of  obeying  such  directions,  beUeved 
them  to  be  unlawful.    E2n.  March  21,  1872. 

Cal.  Rep.  Cit.    68,  173. 

§  1970.  When  not.  An  employer  is  not  bound  to  in- 
demnify his  employee  for  losses  suffered  by  the  latter  in 
consequence  of  the  ordinary  risks  of  Uie  business  in  which 
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he  is  employed,  nor  in  consequence  of  the  negligence  of 
another  person  employed  by  the  same  employer  in  the 
same  general  business,  unless  the  negligence  causing  the 
injury  was  committed  in  the  performance  of  a  duty  the 
employer  owes  by  law  to  the  employee,  or  unless  the  em- 
ployer has  neglected  to  use  ordinary  care  in  the  selection 
of  the  culpable  employee.  En.  March  21,  1872.  Am'd. 
1903,  256. 

Cal.  Rep.  Cit.  51,  117;  51,  257;  53,  36;  57,  29;  57,  31 
66,  304;  68,  173;  68,  175;  70,  394;  73,  28;  79,  99 
88,367;  88,368;  88,371;  92,392;  96,273;  96,498 
98,  21;  98,  22;  98,  26;  100,  564;  100,  567;  103,  264 
108,  132;  113,  601;  126,  64;  126,  65;  128,  53;  142, 
255. 


§  1971.  '  Employer  to  indemnify  for  his  own  negligence. 
An  employer  must  in  all  cases  indemnify  his  employee  for 
losses  caused  by  the  former's  want  of  ordinary  care.  ESn. 
March  21,  1872. 

Cal.  Rep.  Cit.    67,  609;    90,  499;    91,  58;    108,  133;    126, 
635. 

ARTICLE  III. 


6  1975. 

§  1976. 

S  1977. 

§  1978. 

§  I97y. 

I  1980. 

§  1981. 

I  1982. 

5  1983. 
§  1984. 
§  1985. 

8  1986. 
§  1987. 
I  1988. 
i  1989. 

6  1990. 

9  1991. 
9  1992. 


OBt.IG.\TiONS   OF  THE   EMPLOTEB. 

Duties   of   gratuitous   employee. 

Same. 

Same. 

Duties  of  employee  for  rewarvl. 

Duties  of  employee   for  his  own  benefit. 

Contracts  for  service  limited  to  two  years. 

Employee  must  obey  employer. 

Employee  to  conform  to  usage. 

Degree  of  skill  required. 

Must  use  what  skill  he  has. 

What  belongs  to  employer. 

Duty  to  account. 

Employee  not  bound  to  deliver  without  demand. 

Preference  to  be  given  to  employers. 

Responsibility   of  employee   for  substitute. 

Responsibility  for  negligence. 

Surviving  employee. 

Confidential  employment. 


§  1975.  Duties  of  gratuitous  employee.  One  who,  with- 
out consideration,  undertakes  to  do  a  service  for  anotiier, 
is  not  bound  to  perform  the  same,  but  if  he  actually  enters 
upon  its  performance,  he  must  use  at  least  slight  care  and 
diligence  therein.    En.  March  21,  1872. 

Service  without  employment:   See  post,  sec.  2078. 

Obligations  of  gratuitous  carrier:     Sec.  2089. 
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§  1976.  Same.  One  who,  by  his  own  special  request, 
induces  another  to  intrust  him  with  the  performance  of  a 
service,  must  perform  the  same  fully.  In  other  cases,  one 
who  undertakes  a  gi>atuitous  service  may  relinquish  it  at 
any  time.    En.  March  21,  1872. 

Compare  with  sec.  1888. 

S  1977.  Same.  A  gratuitous  employee,  who  accepts  a 
written  power  of  attorney,  must  act  under  it  so  long  as 
it  remains  in  force,  or  until  he  gives  notice  to  his  em- 
ployer that  he  will  not  do  so.    En.  March  21,  1872. 

{  1978.  Duties  of  employee  for  reward.  One  who,  for  a 
good  consideration,  agrees  to  serve  another,  must  perform 
the  service,  and  must  use  ordinary  care  and  diligence 
therein,  so  long  as  he  is  thus  employed.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    113,  104. 

Employee  to  use  ordinary  care. — He  is  bound  to  exer- 
cise a  reasonable  degree  of  skill,  unless  his  employer 
knows  of  his  want  of  skill:  Sec.  1983;  and  is  always  bound 
to  use  such  skill  as  he  possesses:  Sec.  1984.  For  the  em- 
ployee's liability  for  his  culpable  negligence,  see  post,  sec. 
1990. 

S  1979.  Duties  of  employee  for  his  own  benefit.  One 
who  is  employed  at  his  own  request  to  do  that  which  is 
more  for  his  own  advantage  than  for  that  of  his  employer, 
must  use  great  care  and  diligence  therein  to  protect  the 
interest  of  the  latter.    En.  March  21,  1872. 

5  1980.  Contracts  for  service  limited  to  two  years.  A 
contract  to  render  personal  service,  other  than  a  contract 
of  apprenticeship,  as  provided  in  the  chapter  on  Master 
and  Servant,  cannot  te  enforced  against  the  employee  be- 
yond the  term  of  two  years  from  the  commencement  of 
service  under  it;  but  if  the  employee  voluntarily  continues 
his  service  under  it  beyond  that  time,  the  contract  may 
be  referred  to  as  affording  a  presumptive  measure  of  the 
compensation.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    139,  81;   139,  84. 

Master  and  servant:  See  post,  sees.  2009  et  seq.;  and  as 
to  apprenticeship:  See  ante,  sees.  264  et  seq. 

5  1981.  Employee  must  obey  employer.  An  employee 
must  substantially  comply  with  all  the  directions  of  his 
employer  concerning  the  service  on  which  he  is  engaged. 
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except  where  such  obedience  is  impossible  or  unlawful* 
or  would  impose  new  and  unreasonabte  burdens  upon  the 
employee.     En.  March  21,  1872.     Am'd.  1873-4,  246. 

Obedience  required  from  factor:  Sec.  2027. 

§  1982.  Employee  to  conform  to  usage.  An  employee 
must  perform  his  serrice  in  conformity  to  the  usage  of 
the  place  of  performance,  unless  otherwise  directed  by  his 
employer,  or  unless  it  is  impracticable,  or  manifestly  in- 
jurious to  his  employer  to  do  so.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    99,  371. 

§  1983.  Degree  of  skill  required.  An  employee  is  bound 
to  exercise  a  reasonable  degree  of  skill,  unless  his  eni- 
ployer  has  notice,  before  employing  him,  of  his  want  of 
skill.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    107,  209. 

§  1984.  Must  use  what  skill  he  has.  An  employee  is  al- 
ways bound  to  use  such  skill  as  he  possesses,  so  far  as  the 
same  is  required,  for  the  service  specified.  EtL  March  21, 
1872.    Am'd.  1873-4,  247. 

Cal.  Rep.  Cit.    107,  209. 

§  1985.  What  belongs  to  employer.  Everything  which 
an  employee  acquires  by  virtue  of  his  employment,  except 
the  compensation,  if  any,  which  is  due  to  him  from  his 
employer,  belongs  to  the  latter,  whether  acquired  law- 
fully or  unlawfully,  or  during  or  after  the  expiration  of  tiie 
term  of  his  employment.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    133,  638. 

§  1986.  Duty  to  account.  An  employee  must,  on  de- 
mand, render  to  his  employer  just  accounts  of  all  his 
transactions  in  the  course  of  his  service,  as  often  as  mnf 
be  reasonable,  and  must,  without  demand,  give  prompt  no- 
tice to  his  employer  of  everything  which  he  receives  for 
his  account.    En.  March  21,  1872. 

§  1987.  Employee  not  bound  to  deliver  without  demand. 
An  employee  who  receives  anything  on  account  of  his 
employer,  in  any  capacity  other  than  that  of  a  mere  serv- 
ant, is  not  bound  to  deliver  it  to  him  until  demanded, 
and  is  not  at  liberty  to  send  it  to  him  from  a  distance, 
without  demand,  In  any  mode  involving  greater  risk  than 
its  retention  by  the  employee  himself^    En.  March  21,  1872. 

Servant  to  pay  over  without  demand:  See  sec.  2014, 
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9  1988.  Preference  to  be  given  to  emplojrera^  An  em- 
ployee who  has  any  bQSiness  to  transact  on  his  own  ac- 
count, similar  to  that  intrusted  to  him  hy  his  employer, 
must  always  give  the  latter  the  preference.  Bin.  March  21, 
1872.    Am'd.  1873-4,  247. 

9  1989.  Responsibility  of  employee  for  substitute.  An 
employee  who  is  expressly  authorized  to  employ  a  substi- 
tute is  liable  to  his  principal  only  for  want  of  ordinary 
care  in  his  selection.  The  substitute  is  directly  responsible 
to  the  principal.    En.  March  21,  1872. 

Delegation  of  agent's  authority:  See  post,  sees.  2349  et 
seq. 

9  1990.  Responsibility  Tor  negligence.  An  employee 
who  is  guilty  of  a  culpable  degree  of  negligence  is  liable  to 
his  employer  for  the  damage  thereby  caused  to  the  latter; 
and  the  employer  is  liable  to  him,  if  the  service  is  not 
gratuitous,  for  the  yalue  of  such  services  only  as  are  prop- 
erly rendered.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    78.  314. 

9  1991.  Surviving  employee.  Where  service  is  to  be 
rendered  by  two  or  more  persons  jointly,  and  one  of  them 
dies,  the  survivor  must  act  alone,  if  the  service  to  be  ren- 
dered is  such  as  he  can  rightly  perform  without  the  aid  of 
•>the  deceased  person,  but  not  otherwise.  En.  March  21, 
1872. 

Q  1992.  Confidential  employment  The  obligations  pe- 
culiar to  confidential  employments  are  defined  in  the  title 
on  Trusts.  En.  March  21,  1872. 

Confidential  employments:  See  title  on  Trusts,  post, 
sees.  2215  et  seq. 

ARTICLE   IV. 

TERMINATION  OF  EMPLOTlfBNT. 

9  19M.  Termination  by  death,  ete.,  of  employer. 

I  1997.  Employment,  bow  terminated. 

S  19M.  Continuance  of  service  In  certain  caeetk 

i  1999.  Termination  at  will. 

I  2000.  Termination  by  employer  for  fault. 

}  2001.  Termination  by  employee  for  fault 

S  2002.  Compenaation  of  employee  dismissed  for  canse. 

I  2003.  Compensation  of  employee  leaving  for  cause. 

§  1996.  Termination  by  death,  etc,  of  employer.  Every 
employment  in  which  the  power  of  the  employee  is  not 
coupled  with  an  interest  in  its  subject  is  terminated  ty 
notice  to  him  of: 
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1.  The  death  of  the  employer;  or» 

2.  His  legal  incapacity  to  contract.  En.  March  21,  1872. 

Cal.  Rep.  Cit    76,  509. 

Termination  of  agency:  See  ^st,  sees.  2356  et  seq. 

5  1997.  Employment,  how  terminated.  Every  employ- 
ment is  terminated: 

1.  By  the  expiration  of  its  appointed  term; 

2.  By  the  extinction  of  its  subject; 

3.  By  the  death  of  the  employee;  or, 

4.  By  his  legal  incapacity  to  act  as  snch.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.     124,  98. 

Termination  of  employment:  See  last  section. 
Termination  of  agency  generally:   See  post,  sees.  2355 
et  seq. 

§  1998.  Continuance  of  service  In  certain  cases.  An 
employee,  unless  the  term  of  his  service  has  expired,  or 
unless  he  has  a  right  to  discontinue  it  at  any  time  with- 
out notice,  must  continue  his  service  after  notice  of  the 
death  or  incapacity  of  his  employer,  so  far  as  is  neces- 
sary to  protect  from  serious  injury  the  interests  of  the 
employer's  successor  in  interest,  until  a  reasonable  time 
after  notice  of  the  facts  has  been  communicated  to  such 
successor.  The  successor  must  compendate  the  employee  for 
such  service  according  to  the  terms  of  the  contract  of  em- 
ployment.   En.  March  21,  1872. 

Cal.  Rep.  Cit.    76,  509. 

§  19d9.  Termination  at  will.  An  employment  having 
no  specified  term  may  be  terminated  at  the  will  of  either 
party,  on  notice  to  the  other,  except  where  otherwise  pro- 
vided by  this  title.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    124,  96. 

§  2000.  Termination  by  employer  for  fault.  An  employ- 
ment, even  for  a  specified  term,  may  be  terminated  at  any 
time  by  the  employer,  in  case  of  any  willful  breach  of 
duty  by  the  employee  in  the  course  of  his  employment,  or 
in  case  of  his  habitual  neglect  of  his  duty  or  continued  in- 
capacity to  perform  it.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     69,  646. 

Servant,  when  may  be  discharged:  See  post,  sec.  2015. 
Seaman,  when  may  be  discharged:  See  post,  sec.  2050; 
wrongful  discharge  of  seamen;  Post,  seo.  2057. 
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§  2001.  Termination  by  employee  for  fault.  An  em- 
ployment, even  for  a  specified  term,  may  be  terminated  by 
the  employee  at  any  time,  in  case  of  any  willful  or  per- 
manent breach  of  the  obligations  of  his  employer  to  him 
as  an  employee.    En.  March  21,  1872. 

Employee's  compensation  In  sudi  case:  See  post,  sec. 
2003. 

§  2002.  Compensation  of  employee  dismissed  for  cause. 
An  employee,  dismissed  by  his  employer  for  good  cause, 
is  not  entitled  to  any  compensation  for  services  rendered 
since  the  last  day  upon  which  a  payment  became  due  to 
him  nnder  the  contract.  En.  March  21,  1872. 

Cal.  Rep.  Cit.    69,  646. 

Discharging  servant:  See  sec.  2015. 

S  2003.  Compensation  of  employee  leaving  for  cause. 
An  employee  who  quits  the  service  of  his  employer  for 
good  cause  is  entitled  to  such  proportion  of  the  compensa- 
tion which  would  become  due  in  case  of  full  performance, 
as  the  services  which  he  has  already  rendered  bear  to  the 
services  which  he  was  to  render  as  full  performance.  En. 
March  21,  1872. 

Terminating  employment  by  employee:  See  supra,  sec. 
2001. 

CHAPTER  II. 

PARTICULAR   EMPLOYMBNTB. 

Article  I.  Master  and  Servant,   §§   2009-2015. 

II.  Ai^ents,   9§  2019-2022. 

ni.  Factors,    {§   2026-2030. 

IV.  Shipmasters.   §9  2034-2044. 

V.  Mates  and  Seamen.   S§  2048-2096. 

-  VI.  Ship's   Managers.    (9   207O-2072. 

ARTICLE  I. 

MASTER  AND  SERVANT. 

9  2009.  Servant,  what. 

I  2010.  Term  of  hiring. 

§  2011.  Same. 

I  2012.  Renewal  of  hiring. 

9  2013.  Time  of  service. 

$  JfOl4.  Servant  to  |»y  ovtr  without  demand. 

9  2015.  When  servant  may  be  vllscharged. 

§  2009.  Servant,  what.  A  servant  is  one  who  is  em- 
ployed to  render  personal  service  to  his  employer,  other- 
'wise  than  in  the  pur»iiit  of  an  independent  calling,  and 
irho  In  snch  service  remains  entirely  under  the  control  and 
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direction  of  the  latter,  who  is   called  liis   master.     Bn. 
March  21,  1872. 

Cal.  Rep.  Cit    124,  97;  124,  98;  131,  469;  188,  118. 
Employer  and  employee:   See,  generally,  sees.  1965  et 
seq. 
Obligations  of  employer:  Sees.  1969  et  seq. 
Obligations  of  employee:  Sees.  1975  et  seq. 

§  2010.  Term  of  hiring.  A  servant  is  presumed  to  have 
been  hired  for  such  length  of  time  as  the  parties  adopt 
for  the  estimation  of  wages.  A  hiring  at  a  yearly  rate  is 
presumed  to  be  for  one  year;  a  hiring  at  a  daily  rate,  for 
one  day;  a  hiring  by  piece  work,  for  no  specified*  term. 
En.  March  21,  1872. 

Cal.  Rep.  Cit    111,  316;  124,  97;  124,  98;  127,  692. 

§  2011.  Same.  In  the  absence  of  any  agreement  or 
custom  as  to  the  term  of  service,  the  time  of  payment,  or 
rate  or  value  of  wages,  a  servant  is  presumed  to  be  hired 
by  the  month,  at  a  monthly  rate  of  reasonable  wages,  to 
be  paid  when  the  service  is  performed.  En.  March  21, 
1872. 

cal.  Rep.  Cit    111,  817;  124,  97;  124,  98;  127,  598. 

9  2012.  Renewal  of  hiring.  Where,  after  the  expiration 
of  an  agreement  respecting  the  wages  and  the  term  of 
service,  the  parties  continue  the  relation  of  master  and 
servant,  they  are  presumed  to  have  renewed  the  agree- 
ment for  the  same  wages  and  term  of  service.  Bn.  Mardi 
21,  1872. 

Cal.  Rep.  Cit    89,  550;  145,  267. 

§  2018.  Time  of  service.  The  entire  time  of  a  domesUo 
servant  belongs  to  the  master;  and  the  time  of  other  serv- 
ants to  such  extent  as  is  usual  in  the  business  in  which 
they  serve,  not  exceeding  in  any  case  ten  hours  in  the  day. 
En.  March  21,  1872. 

9  2014.  Servant  to  pay  over  without  demand.  A  serv- 
ant must  deliver  to  his  master,  as  soon  as  with  reasona- 
ble diligence  he  can  find  him,  everything  that  he  receiyes 
for  his  account,  without  demand;  but  he  is  not  bound, 
without  orders  from  his  master,  to  send  anything  to  him 
through  another  person.    En.  March  21,  1872. 

One  who  appropriates  to  his  own  use  property  of  his 
employer  is  guilty  of  embezzlement:  Pen.  Code,  sec,  508. 
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Bmplojree  not  bound  to  deliver  to  employer  without  de- 
mand: See  post,  sec.  1987. 

5  2015.  When  servant  may  be  discharged.  A  master 
may  discharge  any  servant,  otber  than  an  apprentice, 
whether  engaged  for  a  fixed  term  or  not: 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  ser- 
vice, or  of  gross  immorality,  though  unconnected  with  the 
same;  or, 

2.  If,  being  employed  about  the  person  of  the  master, 
or  in  a  confidential  position,  the  master  discovers  that  he 
has  been  guilty  of  misconduct,  before  or  after  the  com- 
mencement of  his  service,  of  such  a  nature  that,  if  the 
master  had  known  or  contemplated  it,  he  would  not  have 
so  employed  him.    En.  Ma)rch  21,  1872. 

Termination  of  employment:  See  ante,  sec.  2001. 

Compensation  of  employee  dismissed  for  cause:  See  ante, 
s^c.  2002. 

ABTIOLE  n. 

AOBNTa 

§  2019.  Agent  to  conform  to  his  authority. 

I  2020.  Must  keep  his  prtnclxMil  Informed. 

i  2021.  Collecting  agent. 

I  SOU.  Responsibility  of  subagont. 

§  2019.  Agent  to  conform  to  his  authority.  An  agent 
must  not  exceed  the  limits  of  his  actual  authority,  as  de- 
fined by  the  title  on  Agency.    En.  March  21,  1872. 

Cal.  Rep.  Cit    68,  162;  125,  614. 

Agency:     Sees.  2295  et  seq, 

Actual  authority:     Post,  sec.  2316. 

Ostensible  authority:    Post,  sec.  2317. 

§  2020.    Must  keep   his  principal    Informed.    An  agent 

must  use  ordinary  diligence  to  keep  his  principal  informed 
of  his  acts  in  the  course  of  the  agency.  En.  March  21, 
1872. 

S  2021.  Collecting  agent.  An  agent  employed  to  collect 
a  negotiable  instrument  must  collect  it  promptly,  and  take 
all  measures  necessary  to  charge  the  parties  thereto,  in 
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case  of  Its  dishonor;  and,  if  it  is  a  bill  of  exchaiige,  must 
present  it  for  acceptance  with  reasonable  diligence.  En. 
March  21,  1872. 

§  2022.  Responsibility  of  subagent.  A  mere  agent  of 
an  agent  is  not  responsible  as  such  to  the  principal  of  the 
the  latter.    En.  March  21,  1872. 


ARTICLE  III. 

FACTORS. 

§  2026.  Factor,   what. 

{  2027.  Obedience  required  from  factor. 

§  2028.  Sales  on  credit 

I  2029.  Xilablllty  of  factor  under  guaranty  commission. 

I  2030.  Factor  cannot  relieve  himself  from   Il&Dlllty. 

§  2026.  Factor,  what.  A  factor  is  an  agent  who,  in  the 
pursuit  of  an  independent  calling,  is  employed  by  another 
to  sell  property  for  him,  and  is  vested  by  the  latter  with 
the  possession  or  control  of  the  property,  or  authorized 
to  receive  payment  therefor  from  the  purchaser.  En.  March 
21,   1872. 

Cal.  Rep.  Cit.    66,  461. 

Factor's  authority:     See  sees.  2368,  2369. 

Factor's  power  to  pledge  principal's  goods:  See  seca 
2368,  2991. 

§  2027.  Obedience  required  from  factor.  A  factor  must 
obey  the  instructions  of  his  principal  to  the  same  extent 
as  any  other  employee,  notwithstanding  any  advances  he 
may  have  made  to  his  principal  upon  the  property  con- 
signed to  him,  except  that  if  the  principal  forbids  him  to 
sell  at  the  market  price,  he  may,  nevertheless,  sell  for  his 
reimbursement,  after  giving  to  his  principal  reasonable  no> 
tice  of  his  intention  to  do  so,  and  of  the  time  and  place 
of  sale  and  proceeding  in  all  respects  as  a  pledgee.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    85,  377. 

Obedience  required  from  employees  generally:  Ante, 
sec.  1981. 

§  2028.  Sales  on  credit.  A  factor  may  sell  property  con- 
signed to  him  on  such  credit  as  is  usual;  but,  having  once 
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asreed  with  the  purchaser  upon  the  term  of  credit,  may 
not  extend  it.    En.  March  21,  1872. 

Authority  to  sell  on  credit:     Post,  sec.  2368. 

9  2029.  Liability  of  factor  under  goaranty  comzniBslon. 
A  factor  who  charges  his  principal  with  a  guaranty  com- 
mission upon  a  sale,  thereby  assumes  absolutely  to  pay 
the  price  when  it  falls  due,  as  if  it  were  a  debt  of  his 
own,  and  not  as  a  mere  guarantor  for  the  purchaser;  but 
he  does  not  thereby  assume  any  additional  responsibility 
for  the  safety  of  his  remittance  of  the  proceeds.  En. 
March  21,  1872. 

9  2030..  Factor  cannot  relieve  himself  from  liability.  A 
factor  who  recelyes  property  for  sale,  under  a  general 
agreement  or  usage  to  guarantee  the  sales  or  the  remit- 
tance of  the  proceeds,  cannot  relieve  himself  from  respon. 
slbility  therefor  without  the  consent  of  his  principal.  En. 
March  21,  1872. 

ARTICLE  IV. 

SHIPMASTERS. 

9  2034.  Appointment   of   master. 

9  203o.  When   must  be  on  board. 

i  'MM,  Pilota«r^. 

9  2037.  Power  of  maiiter  over  seamen. 

9  2038.  Power  of  master  over  passengers. 

9  2039.  Impressing  private  stores. 

I  2040.  When  may  abandon  the  ship. 

9  2041.  Duties  on  abandonment. 

9  204'2.  When  master  cannot  trade  on  his  own  account. 

9  2043.  Care  and  diligence. 

9  2044.  Authority  of  master. 

§  2034.  Appointment  of  master.  The  master  of  a  ship 
Is  appointed  by  the  owner  and  holds  during  his  pleasure. 
En.  March  21,  1872. 

§  2035.  Wiien  must  be  on  board.  The  master  of  a  ship 
is  bound  to  be  always  on  board  when  entering  or  leaving 
a  port,  harbor,  or  river.    En.  March  21,  1872. 

9  2036.  Pilotage.  On  entering  or  leaving  a  port,  har- 
bor, or  river  the  master  of  a  ship  must  take  a  pilot  if  one 
otters  himself  and  while  the  pilot  is  on  board  the  naviga- 
tion of  the  ship  devolves  on  him.    En.  March  21,  1872. 

civil   Cod&>-28 
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Duties  of  pllot3  and  pilot  coznmlBBloners:  See  PoL  Ck>de» 
sees.  2429-2491. 

§  2037.  Power  of  master  over  seamen.  The  master  of 
A  ship  may  enforce  the  obedience  of  the  mate  and  seamen 
to  his  lawful  commands  by  confinement  an*d  other  reason- 
able corporal  punishment,  not  prohibited  by  acts  of  con- 
gress, being  responsible  for  the  abuse  of  his  power.  Bn. 
March  21,  1872. 

§  2038.  Power  of  master  over  passengers.  The  master 
of  a  ship  may  confine  any  person  on  board,  during  a  voy- 
age, for  willful  disobedience  to  his  lawful  commands.  Bn. 
March  21,  1872. 

§  2039.  Impressing  private  stores.  If,  during  a  voyage, 
the  ship's  supplies  fail,  the  master,  with  the  advice  of  the 
officers,  may  compel  persons  who  have  private  supplies 
on  board  to  surrender  them  for  the  common  want  on  pay* 
ment  of  their  value,  or  giving  security  therefor.  En.  March 
21,  1872. 

§  2040.  When  may  abandon  the  ship.  The  master  of  a 
ship  must  not  abandon  it  during  the  voyage,  without  the 
advice  of  the  other  officers.    Bn.  March  21,  1872. 

^  2041.  Duties  on  abandonment.  The  master  of  a  ship, 
apon  abanclonlng  it,  must  carry  with  him,  so  far  as  it  Is 
in  his  power,  the  money  and  the  most  valuable  of  the  goods 
on  board,  under  penalty  of  being  personally  responsible. 
If  the  articles  thus  taken  are  lost  from  causes  beyond  his 
control,  he  is  exonerated  from  liability.  En.  March  21, 
1872. 

}  2042.    When  master  cannot  trade  on  his  own  acoount. 

The  master  of  a  ship,  who  engages  for  a  common  profit 
on  the  cargo,  must  not  trade  on  his  own  account,  and  if 
he  does,  he  must  account  to  his  employer  for  all  profits 
thus  made  by  him.    En.  March  21,  1872. 

5  2043.  Care  and  diligence.  The  master  of  a  ship  most 
use  great  care  and  diligence  in  the  performance  of  his 
duties,  and  is  responsible  for  all  tUimage  occasioned  by  his 
negligence,  however  slight    En.  March  21,  1872. 

Q  2044.  Authority  of  master.  The  authority  and  liability 
of  the  master  of  a  ship,  as  an  agent  for  the  owners  of  the 
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Ship  and  cargo,  are  regulated  hy  the  title  on  Agency.    En. 
March  21,  1872. 

Agency  in  general:  Post,  sees.  2295  et  seq. 

Bottomry,  master  may  hypothecate  upon;    Post,    sees. 
8019  et  seq. 

Respondentia,  master  may  hypothecate  upon:  Post,  sees. 
8088  et  seq. 


ARTICLE  V. 

MATES  AND  SEAMEN. 

(  204S.  Mate,   what. 

}  2049.  Beaznen.    what. 

I  aoso.  Mate  and  seamen,  how  engaged  and  dlBcharged. 

{  2051.  Unaeaworthy  vessel. 

I  20^2.  Seamen  not  to  lose  wages  or  lies  by  agreement. 

I  2068.  special  agreement  with  seamen. 

!2064.  Wages  depend  on  freightage. 

2055.  When  wages,  etc.,  begin. 

2036.  Wages,  where  voyage  Is  broken  up  before  departure. 

2057.  Wrongful  discharge. 

2058.  Wages,  when  not  lost  by  wreck. 
M60.  Certificate. 
2060.  Disabled   seamen. 
2081.  Maintenance  of  seamen  during  sickness. 

2062.  Death  on  the  voyage. 

2063.  Theft,   etc..   forfeits  wages. 

2064.  Seamen  cannot  ship  goods. 
2065.,  Embezzlement  and  Injuries.    (Repealed.) 
2066.'  Taw  governing  seamen. 

§  2048.  Mate,  what.  The  mate  of  a  ship  is  the  officer 
next  in  rank  to  the  master,  and  in  case  of  the  master's 
disability  he  njiust  take  his  place.  By  so  doing  he  does  not 
lose  any  of  his  rights  as  mate.    Bn.  March  21,  1872. 

9  2049.    8eamen,  what.    All  persons  employed   in  the 

navigation  of  a  ship,  or  upon  a -voyage,  other  than  the 

master  and  mate,  are  to  be  deemed  seamen  within  the 
provisions  of  this  code.    En.  March  21,  1872. 

Cal.  Rep.  Cit    134,  620. 

§  2050.  Mate  and  seamen,  how  engaged  and  diacharged. 
The  mate  and  seamen  of  a  ship  are  engaged  by  the  master, 
and  may  be  discharged  by  him  at  any  period  of  the  voy- 
age, for  willful  and  persistent  disobedience  or  gross  dis- 
qualification, but  cannot  otherwise  be  discharged  before 
the  termination  of  the  voyage.    En.  March  2%,  1872. 
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§  2051.  Unseaworthy  vessel.  A  mate  or  seaman  is  not 
bound  to  go  to  sea  in  a  ship  that  is  not  seaworthy;  and  if 
there  is  reasonable  doubt  of  its  seaworthiness,  he  may. re- 
fuse to  proceed  until  a  proper  survey  has  been  had.  Bn. 
March  21,  1872. 

Seaworthiness  defined:  Post,  sec.  2682. 

§  2052.  Seamen  not  to  lose  wages  or  lien  by  agreement. 
A  seaman  cannot,  by  reason  of  any  agreement,  be  de- 
prived of  his  lien  upon  the  ship,  or  of  any  remedy  for  the 
recovery  of  his  wages  to  which  he  would  otherwise  have 
been  entitled.  Any  stipulation  by  which  he  consents  to 
abandon  his  right  to  wages  In  case  of  the  loss  of  the  ship, 
or  to  abandon  any  right  he  may  have  or  obtain  in  the 
nature  of  salvage,  Is  void.    En.  March  21,  1872. 

Wages  in  case  of  loss  of  ship:  Post,  sec.  2058. 

§  2053.  Special  agreement  with  seamen.  No  special 
agreement  entered  into  by  a  seaman  can  Impair  any  of  his 
rights,  or  add  to  any  of  his  obligations,  as  defined  by  law, 
unless  he  fully  understands  the  eftect  of  the  agreement, 
and  receives  a  fair  compensation  therefor.  En.  March  21, 
1872. 

§  2054.  Wages  depend  on  freightage.  EiXcept  as  here- 
inafter provided,  the  wages  of  seamen  are  due  when,  and 
so  far  only  as.  freightage  is  earned,  unless  the  loss  of 
freightage  is  owing  to  the  fault  of  the  owner  or  master. 
En.  March  21,  1872. 

§  2055.  When  wages,  etc.,  begin.  The  right  of  a  mate 
or  seaman  to  wages  and  provisions  begins  either  from  the 
time  he  begins  work,  or  from  the  time  specified  in  the 
agreement  for  his  beginning  work,  or  from  his  presence  on 
board,   whichever  first  happens.    Bn.  March  21,  1872. 

§  2056.  Wages,  where  voyage  is  broken  up  before  de- 
parture. Where  a  voyage  is  broken  up  before  departure 
of  a  ship,  the  seamen  must  be  paid  for  the  time  they 
have  served,  and  may  retain  for  their  indemnity  such  ad- 
vances as  they  have  received.    Bn.  March  21,  1872. 

§  2057.  Wrongful  discharge.  When  a  mate  or  seaman 
Is  wrongfully  discharged,  or  Is  driven  to  leave  the  ship  bjF 
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the  cruelty  of  the  master  on  the  voyage,  it  is  then  ended 
with  respect  to  him,  and  he  may  thereupon  recover  his 
full  wages.    En.  March  21,  1872. 

§  2058.  Wages,  when  not  lost  by  wreck.  In  case  of  loss 
or  wreck  of  the  ship,  a  seaman  is  entitled  to  his  wages  up 
to  the  time  of  the  loss  or  wreck,  whether  freightage  has 
been  earned  or  not,  if  he  exerts  himself  to  the  utmost  to 
save  the  ship,  cargo,  and  stores.    En.  March  21,  1872. 

§  2059.  Certificate.  A  certificate  from  the  master  or 
chief  surviving  officer  of  a  ship,  to  the  effect  that  a  sea- 
man exertea  himself  to  the  utmost  to  save  the  ship,  cargo 
and  stores,  is  presumptive  evidence  of  the  fact.  En.  March 
21,  1872. 

§  2060.  Disabled  seamen.  Where  a  mate  or  seaman  is 
prevented  from  rendering  service  by  illness  or  injury,  in- 
curred without  his  fault,  in  the  discharge  of  his  duty  on 
the  voyage,  or  by  being  wrongfully  discharged,  or  by  a 
capture  of  the  ship,  he  is  entitled  to  wages  notwithstand- 
ing; but  in  case  of  a  capture,  a  ratable  deduction  for  sal- 
vage is  to  be  made.    En.  March  21,  1872. 

§  2061.  Maintenance  of  seamen  during  sickness.  If  a 
mate  or  seaman  becomes  sick  or  disabled  during  the  voy- 
age without  his  fault,  the  expense  of  furnishing  him  with 
suitable  medical  advice,  medicine,  attendance,  and  other 
provision  for  his  wants,  must  be  borne  by  the  ship  till  the 
close  of  the  voyage.    En.  March  21,  1872. 

§  2062.  Death  on  the  voyage.  If  a  mate  or  seaman  dies 
during  the  voyage,  his  personal  representatives  are  en- 
titled to  his  wages  to  the  time  of  his  death,  if  he  would 
have  been  entitled  to  them  had  he  lived  to  the  end  of  the 
voyage.    En.  March  21,  1872. 

^  2063.  Theft,  etc.,  forfeits  wages.  Desertion  of  the 
ship,  without  cause,  or  a  justifiable  discharge  by  the  mas- 
ter during  the  voyage,  for  misconduct,  or  a  theft  of  any 
part  of  the  cargo  or  appurtenances  of  the  ship,  or  a  will- 
ful injury  thereto  or  to  the  ship,  forfeits  all  wages  due  for 
the  voyage  to  a  mate  or  seaman  thus  in  fault.  En.  March 
21,  1872. 


S§  2064-S07S  SBRVICB   WITHOUT   BMFLOTMBMT.  4» 

9  2064.  Seamen  cannot  ahip  goods.  A  mate  or  seaman 
may  not,  under  any  pretext,  ship  goods  on  his  own  account 
without  permission  from  the  master.    En.  March  21,  1872. 

Cal.  Rep.  Cit    113,  80. 

§  2065.    Embezzlement  and   Injuries.    (Repealed.)     Bn. 

March  21,  1872.    Rep.  1878-4,  247. 

§  2066.  Law  governing  seamen.  The  shipment  of  oC- 
flcers  and  seamen,  and  their  rights  and  duties,  are  further 
regulated  by  acts  of  congress.    En.  Mardti  21,  1872. 

ARTICLE  VI. 

SHIP'S    MANAGERS. 

9  2070.    Manager,    what. 
S  2071.    Duties  of  manager. 
i  2072.    Compensation. 

§  2070.  Manager,  what.  The  general  agent  for  the  own- 
ers, in  respect  to  the  care  of  a  ship  and  freight,  is  called 
the  manager.  If  he  is  a  part  owner,  he  is  also  called  the 
managing  owner.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    121,  569;  121,  570. 

§  2071.  Duties  of  manager.  Unless  otherwise  directed, 
it  is  the  duty  of  the  manager  of  a  ship  to  provide  for  the 
complete  seaworthiness  of  a  ship;  to  take  care  of  it  in 
port;  to  see  that  it  is  provided  with  necessary  papers, 
with  a  proper  master,  mate,  and  crew,  and  supplies  of 
provisions  and  stores.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    121,  569. 

§  2072.  Compensation.  A  managing  owner  is  presumed 
to  have  no  right  to  compensation  for  his  own  services. 
En.  March  21,  1872. 

CHAPTER    III. 

SERVICE  WITHOUT   EMPLOTMENT. 

I  3078.    Voluntary  interference  with  property. 
{  2079.    Salvage. 

§  2078.  Voluntary  Interference  with  property.  One  who 
officiously,  and  without  the  consent  of  the  re^  or  appar- 
ent owner  of  a  thing,  takes  it  Into  his  possession  for  the 
purpose  of  rendering  a  service  about  it,  must  complete 
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Buch  service,  and  use  ordinary  care,  diligence,  and  reason- 
able skill  about  the  same.  He  is  not  entitled  to  any  com- 
pensation for  his  service  or  expenses,  except  that  he  may 
deduct  actual  and  necessary  expenses  incurred  by  him  about 
such  service  from  any  profits  which  his  service  has  caused 
the  thing  to  acquire  for  its  owner,  and  must  account  to 
the  owner  for  the  residue.    En.  March  21,  1872. 

Employment  without  reward:  Ante,  sees.  1976  et  seq. 
Qratuitous  carriers:  Post,  sec.  2089. 

§  2079.  Salvage.  Any  person,  other  than  the  master, 
mate,  or  a  seaman  thereof,  who  rescues  a  ship,  her  appur- 
tenances, or  cargo,  from  danger,  is  entitled  to  a  reasonable 
compensation  therefor,  to  be  paid  out  of  the  property 
saved.  He  has  a  lien  for  such  claim,  which  is  regulated 
by  the  title  on  Liens;  but  no  claim  for  salvage,  as  such, 
can  accrue  against  any  vessel,  or  her  freight,  or  cargo,  in 
favor  of  the  owners,  officers,  or  crew  of  another  vessel 
belonging  to  the  same  owners;  but  the  actual  cost  at  the 
time  of  the  services  rendered  by  one  such  vessel  to  an- 
other, when  in  distress,  are  payable  through  a  general 
average  contribution  on  the  property  saved.  En.  March 
21.   1872.    Amd.   1873-4.  247. 


TITLE  VII. 

CARRIAGE. 

Chapter  I.  Carriage  in  General,  99  2085-2090. 

II.  Carriage  of  Persons,  99  2096-2104. 

m.  Carriage  of  Property,  99  2110-2155. 

IV.  Carriage  of  Messages,   99   2161-2162. 

V.  Convmon  Carriers,   99  2168-2209. 

CHAPTER  I. 

CARRIAGE    IN    GENERAL.. 

I  2085.  Contract  of  carriage. 

I  SM6.  Different  klnda  of  carriers. 

§  S087.  Marine  and  Inland  cerrlera,   what. 

I  2068.  Catrlers  by  ■£&. 

I  2069.  Obligations  of  gratuitous  carriers. 

i  2090.  Obligations  of  gratuitous  carrier  who  has  begiui  to  carry. 

9  2085.    Contract  of  carriage.    The  contract  of  carriage 
is  a  contract  for  the  conveyance  of  property,  persons. 
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or  mesBages,  from  one  place  to  another.    En.  March  21. 
1872. 

Owner  is  liable  for  acts  of  driver:  Pol.  Code,  sec,  2936. 

Common  carriers  defined:  Post,  sec.  2168. 

Carriage  of  property:  Post,  sees.  2110  et  seq. 

Carriage  of  persons:  Post,  sees.  2096  et  seq. 

Carriage  of  messages:  Post,  sees.  2161,  2162,  and  2207 
et  seq. 

§  2086.    Different  kinds  of  carriers.    Carriage  Is  either: 

1.  Inland;   or, 

2.  Marine.    En.   March   21,   1872. 

§  2087.  Marine  and  Inland  carriers,  what.  Carriers 
upon  the  ocean  and  upon  arms  of  the  sea  are  marine  car- 
riers.   All  others  are  inlaid  carriers.    En.  March  21,  1872. 

Inland  carriers  of  property,  rights  and  duties  of:  Post, 
sees.   2194  et   seq. 

Marine  carriers,  rights  and  duties  of:  Post,  sees,  214IS 
et  seq^  2197  et  seq. 

§  2088.  Carriers  by  sea.  Rights  and  duties  peculiar  to 
carriers  by  sea  are  defined  by  acts  of  Congress.  En.  March 
21,  1872. 

See   post,   sees.   2197,   2198. 

Rights  and  duties  of  carriers  generally:  Post,  seca  2180 

et  seq.,  2194  et  seq. 

Qeneral  average:  Post,  sees.  2148  et  seq. 

§  2089.  Obligations  of  gratuitous  carriers.  Carriers 
without  reward  are  subject  to  the  same  rules  as  employees 
without  reward,  except  so  far  as  is  otherwise  provided  by 
this  title.    En.   March  21,  1872. 

Employees  without  reward:  Ante,  sees.  1975  et  seq. 

Service  without  employment:  Ante,  sees.  2078  et  seq. 

§  2090.  Obligations  of  gratuitous  carrier  who  has  begun 
to  carry.  A  carrier  without  reward,  who  has  begun  to 
perform  his  undertaking,  must  complete  it  in  like  manner 
as  if  he  had  received  a  reward,  unless  he  restores  the  per- 
son or  thing  carried  to  as  favorable  a  position  as  before  He 
commenced  the  carriage.    En.  March  21,  1872. 

Compare  with  sees.   1975,  1976,  ante. 
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CHAPTER  ri. 

CARRIAGE  OP  PERSONS. 

Article  I.    Gratuitous   Carriage  of   Persons,    i    2096. 
II.    Carriage  for  Reward,    §§   2100-2104. 

ARTICLE  I. 

GRATUITOUS     CARRIAGE    OP    PERSONS. 
9  2096.    Degree   of  care  required. 

§  2096.  Degree  of  care  required.  A  carrier  of  persons 
without  reward  must  use  ordinary  care  and  diligence  for 
their  safe  carriage.    En.  March  21,  1872. 

Duty  of  gratuitous  employee,  generally:  Ante,  sees.  1975, 
1976. 

Carriers  of  persons,  generally:  Post,  sees.  2180  et  seq. 

ARTICUE   II. 

CARRIAGE    FOR   REWARD. 

S  2100.  General  duties  of  carrier. 

{  2101.  Vehicles. 

9  2102.  Not  to  overload  his  vehicle. 

I  2103.  Treatment   of  passengers. 

5  2104.  Rate  of  speed  and  delays. 

§  2100.  General  duties  of  carrier.  A  carrier  of  persons 
for  reward  must  use  the  utmost  care  and  diligence  for 
their  safe  carriage,  must  provide  everything  necessary  for 
that  purpose,  and  must  exercise  to  that  end  a  reasonable 
degree  of  skill.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    63,  433;  89,  405;  137,  281;  147,  182. 

Intoxicated  driver,  duty  to  discharge:  See  Pol.  Code, 
sec.    2933. 

Driver  to  fasten  horses  while  standing:  See  Pol.  Code, 
sec.    2933. 

Negligence  of  driver,  liability  of  owner  for:  See  Pol. 
Code,  sec.   2936. 

§  2101.  Vehicles.  A  carrier  of  persons  for  reward  is 
hound  to  provide  vehicles  safe  and  fit  for  the  purposes  to 
which  they  are  put,  and  is  not  excused  for  default  in  this 
respect  by  any  degree  of  care.    En.  March  21,  1872. 

Cal.  Rep.   Cit.    89,  406;   118,  653. 
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§  2102.  Not  to  overload  his  vehicle.  A  carrier  of  per- 
sons for  reward  XQUst  not  overcrowd  or  overload  bla 
vehicle.    En.   March  21,  1872. 

Railroad  corporations  to  furnish  accommodations:  Ante, 
sec.  4oo. 

9  2103.  Treatment  of  passengers.  A  carrier  of  persons 
for  reward  must  give  to  passengers  all  such  accommoda- 
tions as  are  usual  and  reasonable,  and  must  treat  them 
with  civility,  and  give  them  a  reasonable  degree  of  atten- 
tion.   En.    March    21,    1872. 

5  2104.  Rate  of  speed  and  delays.  A  carrier  of  persons 
for  reward  must  travel  at  a  reasonable  rate  of  speed,  and 
without  any  unreasonable  delay,  or  deviation  from  his 
proper  route.    En.  March  21,  1872. 


CHAPTER  ni. 

CARRIAGE   OP  PROPERTY. 

Article  I.  General  Definitions.    {  2110. 

II.  Obligations  of  the  Carrier.    SS  2U4-2122. 

III.  Bill   of   LAding.    SS    2126-2132. 

IV.  Freightage,    {}   2136-2144. 

V.    General  Average,   SS  2148-2165. 

ARTICLE  I. 

GENERAL   DEFINITIONS. 
S  2110.    Freight,    consignor,   etc.,   what. 

9  2110.  Freight,  consignor,  etc^  what.  Property  car- 
ried Is  called  freight;  the  reward.  If  any,  to  he  paid  for  Its 
carriage  is  called  freightage;  the  person  who  delivers  the 
freight  to  the  carrier  Is  called  the  consignor;  and  the  pei^ 
son  to  whom  It  Is  to  he  delivered  Is  called  the  consignee. 
En.   March  21,  1872. 

Freightage,  when  to  he  paid:  Post,  sees.  2136  et  seq. 

For  definition  of  bill  of  lading,  see  post,  sec.  2126. 
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ABTIGLE  n. 

OBUGATIONS   OF  THB   CARBnER. 

8  2114.    Care  and  diligence  required  of  carriers. 

9  2115.    Qtfrier  to  obey   dlrecUons. 
§  21M.    Conflict  of  orders. 

I  2117.  Stowage,  deviation,  etc 

I  2118,  Delivery  of  freight. 

I  2119.  Place  of  delivery. 

9  2120.  Notice  when  freight  not  delivered. 

I  2121.  When  consignee  does  not  accept.    > 

I  S122.  When  consignee  cannot  be  found.    (Repealed.) 

i  2114.  Care  and  diligence  required  of  carriers.  A  car 
rier  of  property  for  reward  must  use  at  least  ordinary 
care  and  diligence  in  the  performance  of  all  bis  duties. 
A  carrier  without  reward  must  use  at  least  slight  care  and 
diligence.    En.  March  21,  1872. 

CaL  Rep.  Cit    121,  668. 

9  2115.  Carrier  to  obey  directions.  A  carrier  must  com- 
ply with  the  directors  of  the  consignor  or  consignee  to 
the  same  extent  that  an  employee  is  bound  to  comply  with 
those  of  his  employer.    En.  March  21,  1872. 

Ehnployee's  duty  to  obey  employer:  Ante,  sec.  1981. 

9  2116.  Conflict  of  orders.  When  the  directions  of  a 
consignor  and  consignee  are  conflicting,  the  carrier  must 
comply  with  those  of  the  consignor  in  respect  to  all  mat- 
ters except  the  delivery  of  the  freight,  as  to  which  he  must 
comply  with  the  directions  of  the  consignee,  unless  the 
consignor  has  specially  forbidden  the  carrier  to  receive 
orders  from  the  consignee  inconsistent  with  his  own.  En. 
March  21,  1872. 

9  2117.  Stowage,  deviation^  etc.  A  marine  carrier  must 
not  stow  freight  upon  deck  during  the  voyage,  except 
where  it  is  usual  to  do  so,  nor  make  any  improper  devia- 
tion from  or  delay  in  the  voyage,  nor  do  any  other  unnec- 
essary act  which  would  avoid  an  insurance  In  the  usual 
form  upon  the  freight.    En.  March  21, 1872. 

CaL  Rep.  Cit.    125,  685. 

9  2118.  Delivery  of  freiglit.  A  carrier  of  property  must 
deliver  to  the  consignee,  at  the  place  to  which  it  is  ad- 
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dressed,  in  the  manner  usual  at  that  place.    En.   March 
21,  1872. 

Cal.   Rep.  Cit.    94,  178. 

§  2119.  Place  of  delivery.  If  there  is  no  usage  to  the 
contrary  at  the  place  of  delivery,  freight  must  be  delivered 
as  follows: 

1.  If  carried  upon  a  railway  owned  or  managed  by  the 
carrier,  it  may  be  delivered  at  the  station  nearest  to  the 
place  to  which  it  is  addressed; 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be 
delivered  at  the  wharf  where  the  ship  moors,  within  a  rea- 
sonable distance  from  the  place  of  address;  or,  if  ttiere  is 
no  wharf,  on  board  a  lighter  alongside  the  ship;  or, 

3.  In  other  cases,  it  must  be  delivered  to  the  consignee 
or  his  agent,  personally,  if  either  can,  with  reasonable  dill* 
gence,  be  found.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    56,  486;   94,  178. 

Delivery  to  connecting  carrier:  Ante,  sec.  2201. 

§  2120.  Notice  when  freight  not  delivered.  If,  for  any 
reason,  a  carrier  does  not  deliver  freight  to  the  consignee 
or  his  agent,  personally,  he  must  give  notice  to  the  con- 
signee of  its  arrival,  and  keep  the  same  in  safety  upon  his 
responsibility  as  a  warehouseman,  until  the  consignee  has 
had  a  reasonable  time  to  remove  it.  If  the  place  of  resi- 
dence or  business  of  the  consignee  be  unknown  to  the  car- 
rier, he  may  give  the  notice  by  letter  dropped  in  the  near- 
est postoffice.    En.  March  21,  1872.    Am'd.  1873-4,  247. 

Cal.  Rep.  Cit.    56.  485;  56,  486;  94,  170;  94,  177;  94,  178; 
94,   179;    110,   356. 

§  2121.  When  consignee  does  not  accept.  If  a  con- 
signee does  not  accept  and  remove  freight  within  a  rea^- 
sonable  time  after  the  carrier  has  fulfilled  his  obligation 
to  deliver,  or  duly  oftered  to  fulfill  the  same,  the  earner 
may  exonerate  himself  from  further  liability  by  placing 
the  freight  in  a  suitable  warehouse,  on  storage,  on  account 
of  the  consignee,  and  giving  notice  thereof  to  him.  ISkl 
March  21,  1872.    Am'd.  1873-4,  248. 

5  2122.  When  consignee  cannot  be  found.  (Repealed.) 
En.   March  21,   1872.    Rep.   1873-4,  248. 
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ARTICLE  HL    , 

BII4L  OF  ULDINO. 

S  2126.  Bill  of  lading,  what 

I  2127.  Bill  of  lading  negotiable. 

9  2128.  Same. 

I  2129.  Effect  of  JUU  of  lading  on  rights,  eto.»  of  carrier. 

\  2120.  Bills  of  lading  to  he  given  to  conalgnor. 

S  2131.  Carrier  exonerated  by  delivery  according  to  bill  of  lading. 

S  2132.  Carrier  may  demand  surrender  of  bill  of  lading  before  delivery.' 

9  2126.  Bill  of  lading,  what  A  bill  of  lading  is  an  In- 
strument in  writing,  signed  by  a  carrier  or  his  agent,  de- 
scribing the  freight  so  as  to  identify  it,  stating  the  name 
of  the  consignor,  the  terms  of  the  contract  for  carriage, 
and  agreeing  or  directing  that  the  freight  be  delivered  to 
the  order  or  assigns  of  a  specified  person  at  a  specified 
place.    En.  March  21,  1872. 

Cal.  Rep.  Cit    61,  416. 

Issuing  fictitious  bill  of  lading:  Pen.  Code,  sec.  677. 

§  2127.  Bill  of  lading  negotiable.  All  the  title  to  the 
freight  which  the  first  holder  of  a  bill  of  lading  had  when 
he  received  it,  passes  to  every  subsequent  indorsee  thereof 
In  good  faith  and  for  value,  in  the  ordinary  course  of  busi- 
ness, with  like  effect  and  in  like  manner  as  in  the  case  of  a 
bill  of  exchange.    En.  March  21,  1872. 

Cal.  Rep.  Cit    61,  416;  110,  358. 

9  2128.  Same.  When  a  bill  of  lading  is  made  to 
"bearer,"  or  in  equivalent  terms,  a  simple  transfer  thereof, 
by  delivery  conveys  the  same  title  as  an  indorsement  En. 
March  21,  1872. 

Cal.  Rep.  Cit    61,  416. 


i  2129.  Effect  of  bill  of  lading  on  rights,  etc.,  of  carrier. 
A  bill  of  lading  does  not  alter  the  rights  or  obligations  of 
the  carrier,  aa  defined  in  this  chapter,  unless  it  is  plainly 
inconsistent  therewith.    En.  March  21,  1872. 

Cal.  Rep.  Cit    61,  416. 

§  2130.  Bills  of  lading  to  be  given  to  consignor*  A  car- 
rier must  subscribe  and  deliver  to  the  consignor,  on  de- 
mand, any  reasonable  number  of  bills  of  lading,  of  the 
same  tenor,  expressing  truly  :he  original  contract  for  car* 

16 


V 


S§  2121-2m  CARRIAGB  OF  FROPBRTT.  4M 

riage;  and  if  he  refuses  to  do  so,  the  consignor  may  take 
the  freight  from  him,  and  recover  from  him,  besides,  ail 
damage  thereby  occasioned.    En.  March  21,  1872. 

Cal.   Rep.   Clt    61,  416. 

Duplicate  receipts  must  be  marked  "duplicate":  Pen. 
Code,  sec.  580. 

§  2131.  Carrier  exonerated  by  delivery  according  to  bill 
of  lading.  A  carrier  is  exonerated  from  liability  for 
freight  by  delivery  thereof,  in  good  faith,  to  any  holder 
of  a  bill  of  lading  therefor,  properly  indorsed,  or  made  in 
favor  of  the  bearer.    En.  March  21,  1872. 

Cal.  Rep.  Clt    61,  416;   110,  357. 

See  ante.  sec.  2128. 

§  2132.  Carrier  may  demand  surrender  of  bill  of  lading 
before  delivery.  When  a  carrier  has  given  a  bill  of  lad- 
ing, or  other  instrument  substantially  equivalent  thereto, 
he  may  require  its  surrender,  or  a  reasonable  indemnity 
against  claims  thereon,  before  delivering  the  freight.  En. 
March  21.  1872. 

Cal.  Rep.  Clt    61,  416. 

ARTICLE  IV. 

FREIGHTAGE. 

S  2136.  When  frelffhtage  Is  to  be  paid. 

I  2137.  Consignor,   when  liable  for  freightage. 

I  2138.  Consignee,    when   liable. 

§  2139.  Natural  Increase  of  freight. 

I  2140.  Apportionment  by  contract. 

i  2141.  Same. 

S  2142.  Apportionment  according  to  distance. 

§  2143.  Freight  carried  further  than  agreed,  etc. 

S  2144.  Carrier's  lien  for  freightage. 

§  2136.  When  freightage  is  to  be  paid.  A  carrier  maj 
require  his  freightage  to  be  paid  upon  his  receiving  the 
freight;  but  if  he  does  not  demand  it  then,  he  cannot  until 
he  is  ready  to  deliver  the  freight  to  the  consignee.  En. 
March  21,  1872. 

Freightage  defined:  Ante,  sec.  2110. 

Freight  defined:  Ante,  sec.   2110. 

S  2137.  Consignor,  when  liable  for  freightage.  The  coa- 
signor  of  freight  is  presumed  to  be  liable  for  the  freight- 
age, bat  if  the  contract  between  him  and  the  carrier  pro- 
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Tides  that  the  consignee  shall  pay  it,  and  the  carrier  allows 
the  consignee  to  take  the  freight,  he  cannot  afterwards  re- 
cover the  freightage  from  the  consignor.  En.  March  21, 
1872. 

§  2138.  Consignee,  when  liable.  The  consignee  of 
freight  is  liable  for  the  freightage,  if  he  accepts  the  freight 
with  notice  of  the  intention  of  the  consignor  that  he 
should  pay  it.    En.  March  21,  1872. 

9  2139.  Natural  Increase  of  freight.  No  freightage  can 
be  charged  upon  the  natural  increase  of  freight.  En. 
March  21,  1872. 

.  §  2140.  Apportionment  by  contract  If  freightage  is  ap- 
portioned by  a  bill  of  lading  or  other  contract  made  be- 
tween a  consignor  and  carrier,  the  carrier  is  entitled  to 
payment,  according  to  the  apportionment,  for  so  much  as 
he  delivers.    En.  March  21,  1872. 

9  2141.  Same.  If  a  part  of  the  freight  is  accepted  4^y  a 
consignee,  without  a  specific  objection  that  the  rest  is  not 
delivered,  the  freightage  must  be  apiK)rtioned  and  paid  as 
to  that  part,  though  not  apportioned  in  the  original  con- 
tract   En.  March  21,  1872. 

9  2142.  Apportionment  according  to  distance.  If  a  con- 
signee voluntarily  receives  freight  at  a  place  short  of  the 
one  appointed  for  delivery,  the  carrier  is  entitled  to  a  just 
proportion  of  the  freightage,  according  to  distance.  If  the 
carrier,  being  ready  and  willing,*  offer  to  complete  the 
transit,  he  is  entitled  to  the  full  freightage.  If  he  does 
not  thus  offer  completion,  and  the  consignee  receives  the 
freight  only  from  necessity,  the  carrier  is  not  entitled  to 
any  freightage.    En.  March  21,  1872. 

9  2143.  Freight  carried  further  than  agreed,  etc.  If 
freight  Is  carried  further,  or  more  expeditiously,  than  was 
agreed  upon  by  the  parties,  the  carrier  is  not  entitled  to 
additional  compensation,  and  cannot  refuse  to  deliver  it, 
on  the  demand  of  the  consignee,  at  the  place  and  time  of 
its  arrival.    En.  March  21,  1872. 
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S  2144.  Carrier's  lien  for  freightage.  A  carrier  has  a 
lien  for  freightage,  which  Is  regulated  by  the  title  on  liens. 
En.  March  21,  1872. 

Liens  generally:  See  post,  sees.  2872  et  seq. 

Lien  on  passenger's  luggage:  Post,  sec.  2191. 


ARTICLE    V. 

GENBRAL  AVURAGB. 

g  2148.  Jettison  and  general  average,  what. 

i  2149.  Order  of  jettison. 

I  2150.  Bsr  whom  made. 

I  2161.  Loss,  how  borne. 

I  2152.  General  average  loss,  how  adjusted. 

\  2163.  Values,   how  ascertained. 

i  2154.  Things  stowed  on  deck. 

\  2155.  Application  of  the  foregoing  rules. 

S  2148.  Jettison  and  general  average  what.  A  carrier 
by  water  may,  when  in  case  of  extreme  peril  it  Is  neces- 
sary for  the  safety  of  the  ship  or  cargo,  throw  overboard, 
or  otherwise  sacrifice,  any  or  all  the  cargo  or  appurten- 
ances of  the  ship.  Throwing  property  overboard  for  such 
purpose  is  called  jettison,  and  the  loss  Incurred  thereby  is 
called  a  general  average  loss.    En.  March  21,  1872. 

S  2149.  Order  of  Jettison.  A  jettison  must  begin  with 
the  most  bulky  and  least  valuable  articles,  so  far  as  pos- 
sible.   En.  March  21,  1872. 

S  2150.  By  whom  made.  A  jettison  can  be  made  only 
by  authority  of  the  master  of  the  ship,  except  in  case  of 
his  disability,  or  of  an  overruling  necessity,  when  It  may 
be  made  by  any  other  person.    En.  March  21,  1872. 

8  2151.  Loss,  how  borne.  The  loss  Incurred  by  a  jet- 
tison, when  lawfully  made,  must  be  borne  in  due  propor- 
tion by  all  that  part  of  the  ship,  appurtenances,  freight- 
age, and  cargo  for  the  benefit  of  which  the  sacrifice  is 
made,  as  well  as  by  the  owner  of  the  thing  sacrificed.  En. 
March  21,  1872. 

8  2152.  General  average  loss,  how  adjusted.  The  pro- 
portions in  which  a  general  average  loss  is  to  be  borne 
must  be  ascertained  by  an  adjustment,  in  which  the  owner 
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Of  each  separate  interest  is  to  be  charged  with  such  pro* 
portion  of  the  value  of  the  thing  lost  as  the  value  of  his 
part  of  the  property  affected  bears  to  the  value  of  the 
whole.  But  an  adjustment  made  at  the  end  of  the  voyage, 
if  valid  there,  is  valid  everywhere.    En.  March  21,  1872. 

S  2153.  Values,  how  ascertained.  In  estimating  values 
for  the  purpose  of  a  general  average,  the  ship  and  appur- 
tenances must  be  valued  as  at  the  end  of  the  voyage,  the 
freightage  at  one-half  the  amount  due  on  delivery,  and 
the  cargo  as  at  the  time  and  place  of  its  discharge;  add- 
ing, in  each  case,  the  amount  made  good  by  contribution. 
En.  March  21,  1872. 

S  2154.  Things  stowed  on  deck.  The  owner  of  things 
stowed  on  deck,  in  case  of  their  Jettison,  is  entitled  to  the 
benefit  of  a  general  average  contribution  only  in  case  It  is 
usual  to  stow  such  things  on  deck  upon  such  voyage.  En. 
March  21,  1872. 

S  2155.  Appflcatlon  of  the  foregoing  rules.  The  rules 
herein  stated  concerning  jettison  are  equally  applicable  to 
every  other  voluntary  sacrifice  of  property  on  a  ship,  or 
expense  necessarily  incurred,  for  the  preservation  of  the 
ship  and  cargo  from  extraordinary  perils.  En.  March  21, 
1872. 

CHAPTER    IV. 

CARRIAGB  OF  MESSAGES. 

{  2161.    Obligation  of  carrier  of  measages. 
S  2162.    Degree  of  care  and  diligence  required. 

S  2161.  Obligation  of  carrier  of  messages.  A  carrier  of 
messages  for  reward,  other  than  by  telegraph  or  tele- 
phone, must  deliver  them  at  the  place  to  which  they  are 
addressed,  or  to  the  person  for  whom  they  are  intended. 
Such  carrier,  by  telegraph  or  telephone,  must  deliver  them 
at  such  place  and  to  such  person*,  provided,  the  place  of 
address,  or  the  person  for  whom  they  are  intended,  is  with- 
in a  distance  of  two  miles  from  the  main  ofilce  of  the  car- 
rier in  the  city  or  town  to  which  the  messages  are  trans- 
mitted, and  the  carrier  is  not  required,  in  making  the  de- 
livery, to  pay  on  his  route  toll  or  ferriage;  but  for  any 
distance  beyond  one  mile  from  such  ofiice,  compensation 
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may  be  cUarged  for  a  messenger  employed  by  the  carrier. 
En.  March  21,  1872.    Am'd.  1873-4,  248;  1906,  627. 

The  change  consists  In  the  Insertion  of  the  worlfl  "or  telephoner*  after 
"telegraph"  in  two  places,  thus  making  the  section  applicable  to  both 
telegraph  and  telephone  companies. — Code  Commissioner's  Note. 

Cal.  Rep.  Clt.    66,  586;   123,  430. 

Neglect  or  postponement  in  delivery:  See  Pen.  Code, 
sec.  638. 

Order  of  transmitting  messages:  Post,  sec.  2208. 

Refusal  to  deliver  message,  penalty:  Post  sec.  2209. 

Carrier  of  telegraphic  messages:  See  post,  sees.  2207 
et  seq. 

9  2162.  Degree  of  care  and  diligence  required.  A  car- 
rier of  messages  for  reward  must  use  great  care  and  dili- 
gence in  the  transmission  and  delivery  of  messages.  En. 
March  21,  1872.    Am'd.  1873-4,  249. 

Cal.  Rep.  Cit    66,  681;  66,  586;  123,  430;  130,  660. 

CHAPTER    V. 

COMMON   CARRIERS. 

Article  I.  Common  Carriers  in  General,   {{  2188-2177. 

IT.  Common  Carriers  of  Persons,   {|  2180-2191. 

III.  Common   Carriers   of   Property,    {{    2194-2204. 

IV.  Common  Carriers  of  Messages,  {{  2207-2209. 

ARTICLE    I. 

COMMON  CARRIERS  IN  GENERAL. 

S  2168.  Common  carrier,   what. 

\  2169.  Obllgration   to  accept   freight. 

g  2170.  ObllKation  not  to  sfive  preference. 

S  2171.  What  preferences  he  must  sive. 

I  2172.  Starting. 

I  2173.  Compensation. 

I  2174.  Obligations  of  carrier  altered  only  by  agreement. 

2173.  Certain  agreements  void. 

2176.  Effect  of  written  contract. 

2177.  Loss  of  valuable  letters. 

S  2168.  Common  carrier,  what.  Everyone  who  olfers 
to  the  public  to  carry  persons,  property,  or  messages,  ex- 
cepting only  telegraphic  messages,  is  a  common  carrier  of 
whatever  he  thus  offers  to  carry.  En.  March  21,  1872, 
Am'd.  1873-4,  249. 

Cal.  Rep.  Cit    66,  681;   66,  586. 

Carriage  in  general:  Ante,  sees.  2086  et  seq. 

Inland  and  marine  carriers  defined:  Ante,  sec.  2087. 
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RlghtB  and  liabUltiea  of  carriers:  See  post,  nnder  "Car- 
riers^ of  Persons  and  Carriers  of  Property,"  sees.  2180  et 
seq.  and  21M  et  seq.;  and  as  to  rights  and  duties  of  car- 
riers by  sea,  see  sec.  2088,  ante. 

§  2169.  Obligation  to  accept  freight.  A  common  a»rrier 
musi,  if  able  to  do  so,  accept  and  carry  whatever  is  c^ered 
to  him,  at  a  reasonable  time  and  place,  of  a  kind  that  he 
andertakes  or  Is  accustomed  to  carry.    En.  Marcn  21,  1872. 

Cal.  Rep.  Cit    70,  178;  81,  298. 

Refusal  by  railroad  to  curry  passengers:  Sec.  482,  ante 

Want  of  room:  See  post,  sec.  2185. 

S  2170.  Obligation  not  to  give  preference.  A  commc  a 
carrier  must  not  give  preference,  in  time,  price,  or  other- 
wise, to  one  person  over  another.  E^very  common  carrior 
of  passengers  by  railroad,  or  by  vessel  plying  upon  waters 
lying  wholly  within  this  state,  shall  establish  a  schedule 
time  for  the  starting  of  trains  or  vessels  from  their  re- 
spective stations  or  wharves,  of  which  public  notice  shall 
be  given,  and  shall,  weather  permitting,  except  in  case  of 
accident  or  detention  caused  by  connecting  lines,  start 
their  said  trains  or  vessel  at  or  within  ten  minutes  after 
the  schedule  time  so  established  and  notice  given,  under  a 
penalty  of  two  hundred  and  fifty  dollars  for  each  neglect 
so  to  do,  to  be  recovered  by  action  before  any  court  of 
competent  Jurisdiction,  upon  complaint  filed  by  the  district 
attorney  of  the  county  in  the  name  of  the  people,  and  paid 
into  the  common  school  fund  of  the  said  county.  En. 
Bfareh  21,  1872.    Am'd.  1880,  2. 

Cal.  Rep.  Cit    70,  178. 

Time-table. — For  railroads,  see  ante,  sec.  481,  and  gener- 
ally, infra,  sec.  2172. 

S  2171.  What  preferences  he  must  give.  A  common 
carrier  must  always  give  a  preference  in  time,  and  may 
give  a  preference  in  price,  to  the  United  States  and  to  this 
state.    En.  March  21,  1872. 

S  2172.  Starting.  A  commoa  carrier  must  start  at  such 
t«me  and  place  as  he  announces  to  the  public,  unless  de- 
tained by  accident  or  the  elements,  or  in  order  to  connect 
with  carriers  on  other  lines  of  travel.  En.  March  21,  1872. 
,km'd.  1873-4,  249. 

See  sec.  2170,  ante,  and  sec  2196,  post. 
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S  2173.    Compensation.    A  oommoa  carrier  is  cdititled  to 

9,  reasonable  compensation  and  no  more,  which  he  may 
require  to  be  paid  In  advance.  If  payment  thereof  Is  re- 
fused, he  may  refuse  to  carry.    En.  March  21,  1872. 

Lien  for  freight:  Ante,  sec.  2144. 

lien  on  luggage  of  passenger:  Post,  sec.  2191. 

S  2174.    Obligations  of  carrier  altered  only  by  agreement. 

The  obligations  of  a  common  carrier  cannot  be  limited  by 
general  notice  on  his  part,  but  may  be  limited  by  special 
contract.    En.  March  21,  1872.    Am'd.  1873-4,  249. 

Cal.  Rep.  Clt    120,  158;  120,  159. 

Compare  with  sec.  2176,  Infra,  and  sec.  2200,  post 

Limiting  liability  by  special  contract:  Post,  sec.  2175. 

§  2175.    Certain   agreements  void.    A   common  carrier 

cannot  be  exonerated,  by  any  agreement  made  In  antici- 
pation thereof,  from  liability  for  the  gross  negligenee, 
fraud,  or  willful  wrong  of  himself  or  his  servants.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    118,  689;  118,  690;  118,  691;  118.  695;  120, 
158;  131,  589. 

§  2176.  Effect  of  written  contract.  A  passenger,  coBr 
signor,  or  consignee,  by  accepting  a  ticket,  bill  of  lading, 
or  written  contract  for  carriage,  with  a  knowledge  of  its 
terms,  assents  to  the  rate  of  hire,  the  time,  place,  and  man- 
ner of  delivery  therein  stated;  and  also  the  limitation 
stated  therein  upon  the  amount  of  the  carrier's  liability  in 
rase  property  carried  in  packages,  trunks,  or  boxes.  Is  lost 
or  Injured,  when  the  value  of  such  property  is  not  named; 
and  also  to  the  limitation  stated  therein  to  the  carrier's 
liability  for  loss  or  injury  to  live  animals  carried.  But  bis 
assent  to  any  other  modification  of  the  carrier's  obligations 
contained  in  such  instrument  can  be  manifested  only  by 
his  signature  to  the  same.  En.  March  21,  1872.  Am'd. 
1873-4,  249. 

Cal.  Bep.  Cit.     66,  299;  101,  195;  113,  334;  118,  689:  118, 
691;  131,  586;  131,  587;  131,  589. 

8  2177.  Loss  of  valuable  letters.  A  common  carrier  is 
not  responsible  for  loss  or  miscarriage  of  a  letter,  or  pack- 
age having  the  form  of  a  letter,  containing  money  or  notes. 
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bills  of  excbange,  or  other  papers  of  value,  unless  he  be 
informed  at  the  time  of  its  receipt  of  the  value  of  its  con- 
tents.   En.  Stats.  1873-4,  250. 

Messages,  carriage  of:  See  sec.  2161,  ante. 


ARTICLE  II. 

COMMON   CARRIBRS   OF   PERSONS. 

I  2180.  Obligation  to  carry  luggage. 

2181.  Luggage,   what.    Bicycles. 

2182.  Liability  for  luggage. 

2183.  Luggage,  how  carried  and  delivered. 

2184.  Obligation  to  proylde  yehlclea. 
§  21SS.  Seats  for  passengers. 

I  2188.  Regulations  for  conduct  of  business. 

S  2187.  Fare,  when  payable. 

I  2188.  Ejection  of  pcusengers. 

§  2189.  Passei.ger  who  has  not  paid  fare. 

i  2190.  Fare  not  payable  after  ejection. 

S  2191.  Carrier's  lien. 

§  2180.  Obligation  to  carry  luggage.  V  common  carrier 
of  persons,  unless  his  vehicle  is  fitted  for  he  reception  of 
persons  exclusively,  must  receive  and  carry  a  reasonable 
amount  of  luggage  for  each  passenger  without  charge,  ex- 
cept for  an  excess  of  weight  over  one  hundred  pounds  to  a 
passenger:  provided,  that  if  such  carrier  be  a  proprietor 
of  a  stage  line,  he  need  not  receive  and  carry  for  each  pas- 
senger by  such  sta^e  line,  without  charge,  more  than  sixty 
pounds  of  luggage.  Bn.  March  21,  1872.  AmU  1877-8,  87; 
1905,  615. 

The  change  consists  in  the  substitution  of  the  word  '*need*'  for  "may." 
The  present  section  would  seem  to  prohibit  a  carrier  by  stage  from 
receiving  more  than  sixty  pounds  of  luggage,  wherein  it  was  mani- 
festly Intended  only  to  relieve  him,  at  his  election,  from  receiving 
a  greater  amount. — Code  Commissioner's  Note. 

Cal.  Rep.  Cit    70,  172;  85,  380. 

S  2181.  Luggage,  what.  Bicycles.  Luggage  may  con- 
sist of  whatever  the  passenger  takes  with  him  for  his  per- 
sonal use  and  convenience  according  to  the  habits  or  wants 
of  the  particular  class  to  which  he  belongs,  either  with  ref. 
erence  to  the  immediate  neeessitieSy  or  to  the  ultimate  pur- 
pose of  the  Journey.  No  crate,  cover,  or  other  protection 
Bh^l  be  required  for  any  bicycle  carried  as  luggage,  but  no 
passenger  shall  be  entitled  to  carry  as  luggage  more  than 
one  bicycle.    En.  March  21,  1872.    Am'd.  1897,  4. 

Cal.  Rep.  Cit    70, 173;  85»  330. 
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§  2182.  Liability  for  luggage.  The  llabtUtT  of  a  carrier 
for  lugigage  recelyed  by  him  with  a  passenger  is  the  same 
as  that  of  a  common  carrier  of  property.    Bn.  Itarch  21, 

1872. 

Cal.  Rep.  Cit    70,  173. 

See  sec.  2194,  post 

Lien  on  baggage  for  fare:  See  sees.  2191,  3051,  post. 

8  2183.  Luggage,  how  carried  and  delivered.  A  com- 
mon carrier  must  deliver  every  passenger's  luggage, 
whether  within  the  prescribed  weight  or  not,  immediately 
upon  the  arrival  of  the  passenger  at  his  destination:  and, 
unless  the  vehicle  would  be  overcrowded  or  overloaded 
thereby,  must  carry  it  on  the  same  vehicle  by  which  he 
carries  the  passenger  to  whom  it  belonged,  except  that 
where  luggage  is  transported  by  rail.  It  must  be  checked 
and  carried  in  a  regular  baggage  car;  and  whenever  pas- 
sengers neglect  or  refuse  to  have  their  luggage  so  checked 
and  transported.  It  is  carried  at  their  risk.  En.  March  21, 
1872.     AmU  1873-4,  250. 

Cal.  Rep.  Cit    70,  173 

Duty  to  furnish  check:  See  sec  479,  anta 

S  2184.  Obligation  to  provide  vehicles.  A  common  car- 
rier of  persons  must  provide  a  sufficient  number  of  vehicles 
to  accommodate  all  the  passengers  who  can  be  reasonably 
expected  to  require  carriage  at  any  one  time.  En.  Mairch 
21,  1872. 

See  next  section. 

S  2185.  Seats  for  passengers.  A  common  carrier  of  per> 
sons  must  provide  every  passenger  with  a  seat.  He  must 
not  overload  his  vehicle  by  receiving  and  carrying  more 
passengers  than  its  rated  capacity  allows.  En.  March  21, 
1872. 

Compare  with  sec.  483,  ante. 

Duty  to  carry  all  who  apply:  See  sec.  2169. 

§  2186.  Regulations  for  conduct  of  business.  A  common 
carrier  of  persons  may  make  rules  for  the  conduct  of  his 
business,  and  may  require  passengers  to  conform  to  them. 
If  they  are  lawful,  public,  uniform  in  their  application,  and 
reasonable,    kn.  March  21,  1872. 

Cal.  Rep.  Cit    97,  464;  141,  732. 
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Rules  and  regulations:  See  ante,  sec.  466,  subds.  10,  11, 
and  sec.  484. 

S  2187.  Fare,  when  payable.  A  common  carrier  may 
demand  the  fare  of  passengers,  either  at  starting  or  at 
any  subsequent  time.    En.  March  21,  1872. 

Cal.  Rep.  Clt    81,  298;  97,  464. 

Penalty  for  overcharge:  Pen.  Code,  sec.  525. 

§  2188.  Ejection  of  passengers.  A  passenger  who  re- 
fuses to  pay  his  fare  or  to  conform  to  any  lawful  regula- 
tion  of  the  carrier,  may  be  ejected  from  the  vehicle  by  the 
carrier.  But  this  must  be  done  with  as'  little  violence  as 
possible,  and  at  any  usual  stopping-place  or  near  some 
dwelling-house.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    81,  299;  97,  463;  141,  732;  145,  452. 

Ejecting  passenger  for  not  paying  fare:   Sec.  487. 

§  2189.  Passenger  who  has  not  paid  fare.  A  passenger 
upon  a  railroad  train  who  has  not  paid  his  fare  before  en- 
tering the  train,  if  he  has  been  afforded  an  opportunity  to 
do  so,  must,  upon  demand,  pay  ten  per  cent  in  addition  to 
the  regular  rate.    En.  March  21,  1872. 

Ejecting  passenger  for  nonpayment  of  fare:  Ante,  sec 
487. 

S  2190.  Fare  not  payable  after  ejection.  After  having 
ejected  a  passenger,  a  carrier  has  no  right  to  require  the 
payment  of  any  part  of  his  fare.    En.  March  21,  1872. 

S  2191.  Carrier's  lien.  A  common  carrier  has  a  lien 
upon  the  luggage  of  a  passenger  for  the  payment  of  such 
fare  as  he  is  entitled  to  from  him.  This  lien  is  regulated 
by  the  title  on  Liens.    En.  March  21,  1872. 

See  general  principle  stated  in  regard  to  lien  for  work 
and  labor  performed  about  personalty,  post,  sec.  3051. 
Lien  for  freight:  Ante,  sec.  2144. 
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ARTICLE    III. 

COMMON  CARRIERS  OF  PBOPBRTT. 

§  2194.  Liability  of  inland  carriers  for  Iosn. 

I  2195.  When  exemptions  do  not  apply. 

S  2196.  Liability  for  delay. 

I  2197.  Liability  of  marine  carriers. 

I  2198.  Bame. 

I  2199.  Perils  of  sea,   what. 

I  2200.  Consiflmor  of  valuables  to  declare  their  nature. 

I  2201.  Delivery  of  freight  beyond  usual  route.  ' 

I  2202.  Proof  to  be  given  in  case  of  loss. 

I  2203.  Carrier's  services,  other  than  carriaere  and  delivery. 

J  2r'M.  Sale  of  perishable  property  for  freight. 

i  2194.  Liability  of  Inland  carriers  for  lost.  Unless  the 
consignor  accompanies  the  freight  and  retains  exclusive 
control  thereof,  an  Inland  common  carrier  of  property  is 
liable,  from  the  time  that  he  accepts  until  he  relieves 
himself  from  liability  pursuant  to  sections  2118  to  2122,  for 
the  loss  or  Injury  thereof  from  any  cause  whatever,  except: 

1.  An  Inherent  defect,  vice,  or  weakness,  or  a  spontane- 
ous action,  of  the  property  itself; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of 
this  state; 

3.  The  act  of  the  law;  or, 

4.  Any  irresistible  superhuman  cause.  En.  March  21, 
1872. 

Cal.  Rep.  Clt    101,  194. 
Inland  carrier  defined:  See  ante,  sec.  2087. 
Liability  as  warehouseman:   See  ante,  sec.  2120. 
Termination  of  liability:  See  ante,  sees.  2118-2121. 
Selling  perishable  articles:  See  infra,  sec.  2204. 

S  2195.  When  exemptions  do  not  apply.  A  common  car- 
rier is  liable,  even  in  the  cases  excepted  by  the  last  sec- 
tion, if  his  want  of  ordinary  care  exposes  the  property  to 
the  cause  of  the  loss.  En.  March  21,  1872.  Am'd.  1905, 
615. 

The  change  consists  in  the  substitution  of  the  words   "want  of  ordi- 
nary  care"   for   "ordinary  negligence."— Code  Commissioner  a   Note. 

S  2196.  Liability  for  delay.  A  common  carrier  is  liable 
for  delay  only  when  it  is  caused  by  his  want  of  ordinary 
care  and  diligence.  En.  March  21,  1872.  Am'd.  1873-4, 
251. 

Cal.  Rep.  Cit    101,  193. 


-sj 


i 


«7  ,  COMMON   CARRIBRa  i|  2197-3G»1 

8  2197.  Liability  of  marine  carriers.  A  marine  carrier 
Is  liable  In  like  manner  as  an  inland  carrier,  except  for  loss 
or  injury  caused  by  the  perils  of  the  sea  or  fire.  En.  March 
21,  1872. 

8  2198.  Same.  The  liability  of  a  common  carrier  by  sea 
is  further  regulated  by  acts  of  Congress.  En.  March  21, 
1872. 

See,  also,  ante,  sec.  2088. 

8  2199.    Perils  of  sea,  wliat.    Perils  of  the  sea  are  from: 

1.  Storms  and  waves; 

2.  Rocks,  shoals,  and  rapids; 

3.  Other  obstacles,  though  of  human  origin; 

4.  Changes  of  climate; 

5.  The  confinement  necessary  at  sea; 

6.  Animals  peculiar  to  the  sea;  and, 

7.  All  other  dangers  peculiar  to  the  sea.  En.  March  21, 
1872. 

CaL  Rep.  Clt    76,  147;  76,  148. 

8  2200.  Consignor  of  valuables  to  declare  their  nature. 
A  common  carrier  of  gold,  silver,  platina,  or  precious 
stones,  or  of  imitations  thereof,  in  a  manufactured  or  un- 
manufactured state;  of  timepieces  of  any  description;  of 
negotiable  paper  or  other  valuable  writings;  of  pictures, 
glass,  or  china  ware;  of  statuary,  silk,  or  laces;  or  of  plated 
ware  of  any  kind,  is  not  liable  for  more  than  fifty  dollars 
upon  the  loss  or  injury  of  any  one  package  of  such  arti- 
cles, unless  he  has  notice  upon  his  receipt  thereof,  by 
mark  upon  the  package  or  otherwise,  of  the  nature  of  the 
freight;  nor  is  cnich  carrier  liable  upon  any  package  car- 
ried for  more  than  the  value  of  the  articles  named  in  the 
receipt  or  the  bill  of  lading.  En.  March  21,  1872.  Am'd. 
1873-4,  251. 

Cal.  Rep.  Clt.    84,  313;  84,  314;  118,  689. 

8  2201.    Delivery  of  freight  beyond  usual   route.    If  a 

common  carrier  accepts  freight  for  a  place  beyond  his  us- 
ual route,  he  must,  unless  he  stipulates  otherwise,  de- 
liver it  at  the  end  of  his  route  in  that  direction  to  some 
other  competent  carrier  carrying  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and  his  liability 
ceases  upon  making  such  delivery.    En.  March  21,  1872. 

Cal.  Hep.  Cit    57,  463;  101,  l»o;  118,  651. 
Delivery  in  general:  See  ante,  sees.  2118,  2119. 
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S  2208.  Proof  to  be  given  hi  case  of  loss.  If  freight  ad- 
dressed to  a  place  beyond  the  usual  route  of  the  common 
carrier  who  first  received  it  is  lost  or  injured,  he  must, 
within  a  reasonable  time  after  demand,  give  satisfactory 
proof  to  the  consignor  that  the  loss  or  injury  did  not  oc- 
cur while  it  was  in  his  charge,  or  he  will  be  himself  lia- 
ble therefor.    En.  March  21,  1872. 

§  2203.  Carrier's  services,  other  thsin  carriage  and  de- 
livery. In  respect  to  any  service  rendered  by  a  common 
carrier  about  freight,  other  than  its  carriage  and  delivery, 
his  rights  and  obligations  are  defined  by  the  titles  on  De- 
posit and  Service.    En.  March  21,  1872. 

Deposit:  See    ante,  sees.  1813  et  seq. 

Service:  See   ante,  sees.  1965  et  seq. 

S  2204.    Sale  of  perishable  property  for  freight.    If,  from 

any  cause  other  than  want  of  ordinary  care  and  diligence 
on  his  part,  a  common  carrier  is  unable  to  deliver  perish- 
able property  transported  by  him,  and  collect  his  charges 
thereon,  he  may  cause  the  property  to  be  sold  in  open 
market,  to  satisfy  his  lien  for  freightage.  En.  Stats 
1873-4,  251. 
Penalty  for  overcharges:  Ven.  Code,  sec.  525. 

ARTICwB    IV. 

€X)MMON   CARRIEI  8  OP  MESSAGES. 

{  2207.    Order  of  tranamlsslon  of  telei  raphlc  m&uAgea. 

I  2208.    Order  in  other  caaem. 

§  2209.    Damages  when  message  Is  rel^ised  or  postponed. 

S  2207.    Order  of  transmission  of  telegraphic  mestaoea. 

A  carrier  of  messages  by  telegraph  must,  if  it  is  practica- 
ble, transmit  every  such  message  immediately  upon  Its 
receipt.  But  if  this  is  not  practicable,  and  several  mes- 
sages accumulate  upon  his  hands,  he  must  transmit  them 
in  the  following  order: 

1.  Messages  from  public  agents  of  the  United  States  or 
of  this  state,  on  public  business; 

2.  Messages  intended  in  good  faith  for  immediate  publi- 
cation in  newspapers,  and  not  for  any  secret  use; 

3.  Messages  giving  information  relating  to  the  sickness 
or  death  of  any  person; 

4.  Other  messages  in  the  order  in  which  they  were  re- 
ived.   En.  March  21,  1872. 
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Carriers  of  messages:  See  ante,  sees.  2161,  2162. 
Neglect  or  postponement  in  transxaission:  See  Pen.  Code, 
sec.  638. 

§  2208.  Order  In  other  cases.  A  common  carrier  of 
messages,  otherwise  than  by  telegraph,  must  transmit  mes- 
sages in  the  order  In  which  he  receives  them,  except  mes- 
sages from  agents  of  the  United  States  or  of  this  state, 
on  public  business,  to  which  he  must  always  give  priority. 
But  he  may  fix  upon  certain  times  for  the  simultaneous 
transmis8lo:ii  of  messages  previously  reciived.  En.  March 
21,  1S72. 

Delivery  of  messages:  See  ante,  sec.  2  £61. 

§  2209.  Damages  when  message  Is  refused  or  post- 
poned. E^7ery  person  whose  message  is  refused  or  postp 
poned,  coocrary  to  the  provisions  of  this  chapter,  is  en- 
titled to  noover  from  the  carrier  his  actual  damages,  and 
fifty  doUais  in  addition  thereto.    En.  March  21,  1872. 


TITLE  VIII. 

TRUST. 

Chapter  I.    Trusts  in  General,  88  221&-2244. 

II.    Trusts    for  the    Benefit   of    Third    Persons, 
88  2260-2289. 

CHAPTER  I. 

TRUSTS  IN  aSNEBAL. 

Article  I.    Nature  and  Creation  of  a  Trust,  {8  2215-2224. 
II.    Obligations  of  Trustees.   {{  2228-2^. 
III.    Obligations  of  Third  Persona,   99  2243-22M. 

ARTICLE  I. 

NATURE  AND  CREATION  OF  A  TRUST. 

9  2215.  Trusts  classified. 

9  2216.  Voluntary  trust,  what. 

9  2217.  Involuntary  trust,  what. 

{  2218.  Parties   to  the  contract. 

9  2219.  What  constitutes  one  a  trustee. 

2220.  For  what  purpose  a  trust  may  be  created. 

2221.  Voluntary  trust,  bow  created  as  to  tmstor. 
,  2822.  How  created  as  to  trustee. 

9  ^'^    Involuntary  trustee,  who  la. 

9  2224.   Involuntary  trust  reoulUng  from  franO,  mlstafea,  eta 
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S  2215.    Trusts  classified.    A  trast  is  either: 

1.  Voluntary;   or, 

2.  InTolnntary.    Bn.  March  21,  1S72. 

Cal.  Rep.  Cit    68,  483;  132,  26.    Bubd.  1— 138»  609. 

§  2216.  Voluntary  trust,  what.  A  yolimtar^  trust  is  an 
obligatioif  arising  out  of  a  personal  confidence  reposed  in, 
and  voluntarily  accepted  by,  one  for  the  benefit  of  another. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit    86,  446. 

§  2217.  Involuntary  trust,  what.  An  inroluntary  trust 
is  one  which  is  created  by  operation  of  law.  Bn.  March  21, 
1872. 

CaL  Rep.  Cit    76,  471;  99,  690. 
Involuntary  trust:  See  post  sees.  2228,  2224. 

S  2218.  Parties  to  the  contract.  The  person  whose  con- 
fidence creates  a  trust  is  called  the  trustor;  the  person  in 
whom  the  confidence  is  reposed  is  called  the  trustee;  and 
the  person  for  whose  benefit  the  trust  is  created  is  called 
the  beneficiary.    En.  March  21,  1872. 

Cal.   Rep.   Cit    82,  874. 

S  2219.  What  constitutes  one  a  trustee.  Bveryone  who 
voluntarily  assumes  a  relation  of  personal  confidence  witn 
another  is  deemed  a  trustee,  within  the  meaning  of  this 
chapter,  not  only  as  to  the  person  who  reposes  such  con- 
fidence, but  also  as  to  all  persons  of  whose  afTalrs  he  thus 
acquires  information  which  was  given  to  such  person  in 
the  like  confidence,  or  over  whose  affairs  he,  by  such  con- 
fidence, obtains  any  controL    En.  March  21,  1872. 

Cal.  Rep.  Cit    72,  669;  82,  373;  86,  446;  120,  323;  120,  678; 
126,  683;  130,  367;  133,  493;  141,  61;  142,  69. 

S  2220.  For  what  purpose  a  trust  may  be  created.  A 
trust  may  be  created  for  any  purpose  for  which  a  contract 
may  lawfully  be  made,  except  as  otherwise  prescribed  by 
the  titles  on  Uses  and  Trusts  and  on  Transfers.  Bn.  March 
21,  1872. 

CaL  Rep.  Cit    68,  482;  o8,  483;   71,  632;   108,  666;   123, 
144. 

§  2221.  Voluntary  trust,  how  created  as  to  trustor.  Sub- 
ject to  the  provisions  of  section  862,  a  voluntary  trust  Is 
created,  as  to  the  trustor  and  beneficiary,  by  any  words  or 
acts  of  the  trustor.  Indicating  with  reasonable  certainty: 
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1.  An  intention  on  the  part  of  the  tniBtor  to  create  a 
tnst;    and, 

X  The  subject,  purpose,  and  beneficiary  of  the  trust  En. 
March  21,  1872. 

CU.  Rep.  Cit  58,  483;  70,  452;  79,  625;  95,  167;  106,  656; 
112,  284;  122,  25;  124,  421;  126,  191;  132,  27;  135,  867; 
136,  96;  144,  318. 

Creation  of  involuntary  trust:  See  sees.  2223,  2224. 

Trusts  for  benefit  of  third  persons:  See  post,  sec.  2251. 

S  2222.  How  created  as  to  trustee.  Subject  to  the  pro- 
yisions  of  section  852,  a  voluntary  trust  is  created,  as  to 
the  trustee,  by  any  words  or  acts  of  his  indicating,  with 
reasonable  certainty: 

1.  His  acceptance  of  the  trust,  or  his  acknowledgment, 
made  upon  sufficient  consideration,  of  its  eidstence;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust 
En.  March  21«  1872. 

Cal.  Rep.  Cit  77,  339;  79,  625;  85,  446;  95,  167;  108,  656; 
122,  25;  132,  27;  135,  367;  136,  155;  137.  636. 

§  2223.  Involuntary  trustee,  who  Is.  One  who  wrong^ 
fully  detains  a  thing  is  an  involuntary  trustee  thereof,  for 
the  benefit  of  the  owner.    En.  March  21,  1872. 

CaL  Rep.  Cit    58,  121;  58,  122;  107,  377;  118,  106. 

Compensation  of  involuntary  trustee:  See  sec  275. 

Involuntary  trustee,  who  is:  See  post,  sec.  2243. 

S  2224.  Involuntary  trust  resulting  from  fraud,  mis- 
take, etc.  One  who  gains  a  thing  by  fraud,  accident, 
mistake,  undue  infiuence,  the  violation  of  a  trust,  or  other 
wrongful  act,  is,  unless  he  has  some  other  and  better  right 
thereto,  an  involuntary  trustee  of  the  thing  gained,  for  the 
benefit  of  the  person  who  would  otherwise  have  had  it 
En.  March   21,  1872. 

CaL  Rep.  Cit    55,  562;  58,  122;  58,  123;  67,  237;  71,  110; 

76,  471;    77,  339;    85,  35;    85,   445;    86,  600;   98,  93; 

108,  183;  107,  377;  112,  286;  118,  106;  126,  192;  131,  74; 

.  132,  5;  133,  493;   141,  60;  141,  62;   142,  69;  144,  812. 

Involuntary  trustee,  who  is:  Post,  sec.  2243;  compensa- 
tion of:  Post  sec  2276. 
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ARTICLE  II. 

OBLJOATIONS  OF  TRUSTBBS. 

9  2228.  Trustee's  obligation  to  good  faith. 

I  2229.  Trustee  not  to  use  property  for  his  own  profit. 

§  2230.  Certain  transactions  forbidden. 

§  2231.  Trustee's  influence  not  to  be  used  for  his  advantage. 

I  2232.  Trustee  not  to  ussume  a  trust  adverse  to  interest  of  benefldair. 

I  2233.  To  disclose  adverse  interest. 

I  2234.  Trustee  -guilty   of   fraud,   when. 

I  2235.  Presumption  against  trustees. 

I  2236.  Trustee   mingling  trust  property  with  his  own. 

S  2287.  Measure  of  liability  for  breach  of  tmst. 

S  2238.  Same. 

S  2239.  Cotrustees,   how  far  liable  for  each  other. 

§  2228.  Trustee's  obligation  to  good  faith.  In  all  mat- 
ters connected  with  his  trust,  a  trustee  Is  bound  to  act  in 
the  highest  good  faith  toward  his  beneficiary,  and  may  not 
obtain  any  advantage  therein  over  the  latter  by  the 
slightest  misrepresentation,  concealment,  threat,  or  ad- 
verse pressure  of  any  kind.    En.  March  21,  1872. 

Cal.  Rep.  Clt    82,  374;  86,  629;  94,  647;  112,  61;  133.  493; 
136,  463;  142,  641;  144,  606;  147,  732. 

§  2229.    Trustee  not  to  use  property  for  his  own  profit. 

A  trustee  may  not  use  or  deal  with  the  trust  property  for 
his  own  profit,  or  for  any  other  purpose  unconnected  wttn 
the  trust,  in  any  manner.    En.  March  21,  1872. 

Cal.  Rep.  Clt    82,  374;  93,  30;  97,  410;  109,  177;  112,  61; 
120,  471;   124,  181;  130,  257;   131,  659;  183,  639;   145, 
364;    146,    589;    147,    732. 
Purchaser  from  trustee  charged  with  the  trust,  when: 
Post,   sec.   2243. 

Presumption  of  undue  influence  on  transactions  between 
the  trustee  and  beneficiary:  Post,  sec.  2235;  violations  of 
the  duties  of  the  trustee  are  fraudulent:  Post,  sec.  2234. 

§  2230.  Certain  transactions  forbidden.  Neither  a  trus- 
tee nor  any  of  his  agents  may  take  part  in  any  transaction 
concerning  the  trust  in  which  he  or  anyone  for  whom  he 
acts  as  agent  has  an  interest,  present  or  contingent,  ad- 
verse to  that  of  his  beneficiary,  except  as  follows: 

1.  When  the  beneficiary,  having  capacity  to  contract, 
with  a  full  knowledge  of  the  motives  of  the  trustee,  and  of 
all  other  facts  concerning  the  transaction  which  might 
affect  his  own  decision,  and  without  the  use  of  any  in- 
fiuence  on  the  part  of  the  trustee,  permits  him  to  do  so; 
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2.  When  the  beneficiary  not  having  capacity  to  contract, 
the  proper  court,  upon  the  like  information  of  the  facts, 
grants  the  like  permission;  or, 

3.  When  some  of  the  beneficiaries  having  capacity  to 
contract  and  some  not  having  it,  the  former  grant  permlsr 
sion  for  themselves,  and  the  proper  court  for  the  latter,  in 
the  manner  above  prescribed.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    54,  106;  81,  319;  81,  323;  86,  629;  98,  177; 

112,  61;  113,  237;  121,  285;  121,  287;  130,  257;  130,  433; 

131,  659;  138,  95;  144,  606;  145,  363;  145,  365;  146,  410; 

147,  732. 
Duty  to  inform  beneficiary:  Sec.  2233,  infra. 
Undertaking  inconsistent  trust:  Post,  sec.  2232. 

§  223<.  Trustee's  influence  not  to  be  used  for  his  advan- 
tage. A  trustee  may  not  use  the  infiuence  which  his 
position  gives  him  to  obtain  any  advantage  from  his  bene- 
ficiary.   En.  March  21,  1872. 

Cal.  Rep.  Cit.  94,  461;  103,  101;  113,  237;  138,  95;  142. 
69;  142,  641. 

§  2232.  Trustee  not  to  assume  a  trust  adverse  to  Inter- 
est of  beneficiary.  No  trustee,  so  long  as  he  remains  in 
the  trust,  may  undertake  another  trust  adverse  in  its  nature 
to  the  interests  of  his  beneficiary  in  the  subject  of  the 
trust,  without  the  consent  of  the  latter.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    113,  237;  121,  328;  138,  95. 
Compare  ante,  sec.  2230. 

Trustee's  duty  to  disclose  adverse  interest:  Compare 
with  sec.  22G3,  post. 

Bemoval  of  trustee:  Post,  sees.  2282,  2283. 

}  2233.  To  disclose  adverse  Interest.  If  a  trustee  ac- 
quires any  interest,  or  becomes  charged  with  any  duty, 
adverse  to  the  interest  of  his  beneficiary  in  the  subject  of 
the  trust,  he  must  immediately  inform  the  latter  thereof, 
and  may  be  at  once  removed.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    55,  562;  86,  629;  113,  237. 

§  2234.  Trustee  guilty  of  fraud,  when.  Every  violation 
of  the  provisions  of  the  preceding  sections  of  this  article 
is  a  fraud  against  the  beneficiary  of  the  trust.  En.  March 
21,  1872. 

Cal.  Eep.  Cit.  52,  406;  81,  319;  86,  629;  94,  461;  97,  410; 
103.  102;  113,  237;  121,  328;  131,  79;  138,  95;  145,  363; 
146,   589. 
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§  2235.    Presumption  against  trustee.     All  transactioDS 

between  a  trustee  and  his  beneficiary  during  the  existence 
of  the  trust,  or  while  the  influence  acquired  by  the  trustee 
remains,  by  which  he  obtains  any  advantage  from  his  bene- 
ficiary, are  presumed  to  be  entered  into  by  the  latter 
without  sufficient  consideration,  and  under  undue  influence. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.  54,  440;  72,  559;  73,  161;  75.  529;  82,  374; 
94,  461;  103,  100;  103,  101;  120,  323;  120,  324;  130,  357; 
130,  358;  134,  172;  134, 173;  136,  463;  137, 183;  137,  693; 
137,  695;  137,  697;  142,  69;  147,  508. 

{  2236.    Trustee  mingling  trust  property  with  hit  own. 

A  trustee  who  willfully  and  unnecessarily  mingles  the  trust 
property  with  his  own,  so  as  to  constitute  himself  in  ap- 
pearance its  absolute  owner,  is  liable  for  its  safety  in  all 
ervents,  and  for  the  value  of  its  use.  En.  March  21,  1872. 
Am'd.  1905.  615. 

The  change  consists  In  the  addition  of  the  words  "and  tor  the  value  of 
its  use"  after  "events."— Code  Commissioner's  Note. 

Cal.  Rep.  Cit    97,  202;  120,  536;  120,  537. 

§  2237.    I^^easure  of  flabfiity  for  breach  of  trust    A  traa- 

tee  who  uses  or  disposes  of  the  trust  property,  contrary  to 
section  2229^  i^^^y^  &t  the  option  of  the  benefieiaiy,  be  re- 
quired to  account  for  all  profits  so  made,  or  to  pay  the 
value  of  its  use,  and,  if  he  has  disposed  thereof,  to  replace 
it,  with  its  fruits,  or  to  account  for  its  proceeds,  with  in- 
terest.   En.  March  21,  1872. 

Cal.  Rep.  Cit    55,  563;  120,  471;  133,  639. 

Liability  for  nonlnvestment  of  fun<ds:  See  post  sec  2262. 

Degree  of  diligence  requisite:  Post,  sec.  2259. 

S  2238.  Same.  A  trustee  who  uses  or  disposes  of  the 
trust  property  in  any  manner  not  authorized  by  the  trust 
but  in  good  faith,  and  with  intent  to  serve  the  interests 
of  the  beneficiary,  is  liable  only  to  make  good  whatever 
is  lost  to  the  beneficiary  by  his  error.    En.  March  21,  1872, 

Cal.  Rep.  Cit    136,  445. 

S  2239.  OotmsteeSy  how  far  liable  for  eadi  othor.  A 
trustee  is  responsible  for  the  wrongful  acts  of  a  cotrustee 
to  which  he  consented,  or  which,  by  his  negligence,  he  en- 
abled the  latter  to  commit,  but  for  no  others.  En.  March 
21,  1872. 

Cal.  Rep.  Cit    87,  6;  120,  471;  142,  641. 
Compare,  also,  this  section  with  sec.  2268,  post 
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ARTICLE  III. 

OBLIGATIONS  OF  THIRD  PERSONS. 

S  2243.    Third  person,  when  Involuntary  trustee. 

§  2244.    When  third  person  must  see  to  application  of  trust  property. 

S  2248.  Tliird  person,  when  involnntary  trustee.  Every- 
one to  whom  property  is  transferred  in  violation  of  a  trust, 
holds  the  same  as  an  involuntary  trustee  under  such  trust, 
unless  he  purchased  it  in  good  faith,  and  for  a  valuable 
consideration.    En.  March  21,  1872. 

Cal.  Rep.  Cit    55,  562;  96,  307;  105,  64;  134,  657. 

S  2244.  When  third  pereon  mutt  see  to  application  of 
trust  property.  One  who  actually  and  in  good  faitiii  trans- 
fers any  money  or  other  property  to  a -trustee,  as  such,  is 
not  bound  to  see  to  the  application  thereof,  and  his  rights 
can  in  no  way  be  prejudiced  by  a  misapplication  thereof  by 
the  trustee.  Other  persons  must,  at  their  peril,  see  to  the 
proper  application  of  money  or  other  property  paid  or  de- 
livered by  them.    En.  March  21,  1872. 

Cal.  Rep.  Clt    118,  106. 

CHAPTER  II. 

TRUSTS  FOR  THE  BENEFIT  OF  THIRD   PERSONS. 

Article  I.  Nature  and  Creation  of  the  Trust.  S8  2260-2254 

II.  Obligations  of  Trasteet,   S8  2268-2263. 

III.  Powers  Of  Truatees,    \\   2267-2269. 

IV.  Rights  of  Trustees,   S9  2273-2276. 

V.  Termination  of  the  Trust,   {{   2279-2283. 

VI.  Succession  or  Appointment  of  New  Trustees,   \\  2287-2289. 

ARTICLE   I. 
NATURE  AND  CREATION  OF  THE  TRUST. 

2^0.    Who  are  trustees  within  scope  of  this  chapter. 

2261.  Creation  of  trust. 

2262.  Trustees  appointed  by  court. 

2253.  Declaration   of  trust. 

2254.  Same. 

S  2250.  Who  are  trustees  within  scope  of  this  chapter. 
Tbe  provisions  of  this  chapter  apply  only  to  express  trusts, 
created  for  the  benefit  of  another  than  the  trustor,  and  in 

ClTU  Code-80 
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which  the  title  to  the  trust  property  is  vested  In  the  trustee; 
not  including,  however,  those  of  executors,  administrators, 
and  gruardians,  as  such.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    137,  638;  140,  125;  145,  649. 

§  2251.  Creation  of  trust.  The  mutual  consent  of  a 
trustor  and  trustee  creates  a  trust  of  which  the  beneficiary 
may  take  advantage  at  any  time  prior  to  its  rescission. 
En.  March  21,  1872. 

Cal.  Rep.  Cit    61,  334;  91,  193;  95.  168;  110,  576;  122.  25. 
Revoking  trust,   beneficiary's  consent  necessary:     Post, 
sec.  2280. 
Promise  for  benefit  of  third  person:  See  ante,  sec.  1559. 

j  2252.  Trustees  appointed  by  dourt.  When  a  trustee  is 
appointed  by  a  court  or  public  officer,  as  such,  such  court 
or  officer  is  the  trustor,  within  the  meaning  of  the  last 
section.    En.  March  21,  1872. 

Cal.  Rep.  Cit    91,  193;  142,  16. 

§  2253.  Declaration  of  trust.  The  nature,  extent,  and 
object  of  a  trust  are  expressed  in  the  declaration  of  trust 
En.  March  21,  1872. 

S  2254.  8ame.  All  declarations  of  a  trustor  to  his 
trustees,  in  relation  to  the  trust,  before  its- acceptance  by 
the  trustees,  or  any  of  them,  are  to  be  deemed  part  of  the 
declaration  of  the  trust,  except  that  when  a  declaration  of 
trust  is  made  in  writing,  all  previous  declarations  by  the 
same  trustor  are  merged  therein.    En.  March  21,  1872. 


ARTICLE  II. 

OBLIGATIONS   OF  TRUSTBBS. 

§  22u8.  Trustees  must  obey  declaration  of  trust. 

S  2259.  Degree  of  care  and  diligence  in  execution  of  trust. 

9  2260.  Duty  of  trustee  as  to  appointment  of  successor. 

5  2261.  Investment  of  money  by  tnutee. 

i  2263.  Interest,    simple    or    compound,    <m    omission    to    laT«0t    tmct 

moneys. 

S  2263.  Purchase  by  trustee  of  claims  against  trust  fund. 

§  2258.    Trustees    must   obey   declaration    of   trust.    A 

trustee  must  fulfill  the  purpose  of  the  trust  as  declared 
at  its  creation,  and  must  follow  all  the  directions  of  the 
trustor  given  at  that  time,  except  as  modified  by  the  eon- 
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sent  of  all  parties  interested,  4ii  the  same  manner,  and  to 
the  same  extent,  as  an  employee.    Sn.  March  21,  1872. 

Cal.  Rep.  Clt    68,  840;   142,  16. 

Trustee  must  follow  declaration  of  trust:  Compare  with 
the  duty  of  employee,  sec  1981,  ante. 
Authority  of  trustee,  generally:  See,  post,  sec.  2267. 

§  2259.  Degree  of  care  and  diligence  in  execution  of 
trust.  A  trustee,  whether  he  receives  any  compensation 
or  not,  must  use  at  least  ordinary  care  and  diligence  in 
the  execution  of  his  trust.    En.  March  21,  1872. 

Obligations  of  trustees:  See,  generally,  ante,  sees.  2228 
et  seq. 

I  2260.  Duty  of  trustee  as  to  appointment  of  successor. 
If  a  trustee  procures  or  assents  to  his  discharge  from  his 
office,  before  his  trust  is  fully  executed,  he  must  use  at 
least  ordinary  care  and  diligence  to  secure  the  appointment 
of  a  trustworthy  successor  before  accepting  his  own  final 
discharge.    En.  March  21,  1872. 

Succession  or  appointment  of  new  trustees:  See  post, 
sees.  2287  et  seq. 

§  2261.  Investment  of  money  by  trustee.  A  trustee 
must  invest  money  received  by  him  under  the  trust,  as  fast 
as  he  collects  a  sufficient  amount,  in  such  manner  as  to 
afford  reasonable  security  and  interest  for  the  same.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    137,  638. 

§  2262.  Interest,  simple  or  compound,  on  omission  to  in- 
vest trust  moneys.  If  a  trustee  omits  to  invest  the  trust 
Qioneys  according  to  the  last  section,  he  must  pay  simple 
interest  thereon,  if  such  omission  is  negligent  merely, 
and  compound  interest  if  it  is  willful.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    120,  471;  124,  573;  137,  638. 
Trustee's  liability  for  interest:  Compare  with  sec.  2237, 
ante. 

I  2263.  Purcluise  by  trustee  of  claims  against  trust 
fund.  A  trustee  cannot  enforce  any  claim  against  the 
trust  property  which  he  purchases  after  or  in  contempla- 
tion of  his  appointment  as  trustee;  but  he   nmy   be   al- 
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lowed,  by  any  competent  cofirt,  to  charge  to  the  trust  prop- 
erty what  he  has  in  good  faith  paid  for  the  claim,  upon 
discharging  the  same.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    62,  376;  147,  782. 

Purchasing  debts  against  the  trust  estate  prohibited: 
See  ante,  sec.  2230. 

ARTICLE    III. 

POWERS  OF  TRUSTEES. 

S  2267.    Trustee's  powers  841  affent. 

9  2268.    All  must  act. 

§  2269.    Discretionary  pow«ra. 

§  2267.  Trustee's  powers  as  agent.  A  trustee  is  a 
general  agent  for  the  trust  property.  His  authority  is 
such  as  is  conferred  upon  him  by  the  declaration  of  trust 
and  by  this  chapter,  and  none  other.  His  acts,  within  the 
scope  of  his  authority,  bind  the  trust  property  to  the  same 
extent  as  the  acts  of  an  agent  bind  his  principal.  En. 
March  21.  1872. 

Cal.  Rep.  Cit    139,  594. 

Powers  to  two  or  more  trustees:  See  posU  sees.  2268, 
2288,  and,  ante,  sec.  860. 

Agent's  acts  binding  principal:  See  post,  sees.  2830-2339. 

For  what  purposes  trusts  may  be  created:  See  ante,  sees. 
857,  2220. 

§  2268.  All  must  act.  Where  there  are  several  cotrus- 
tees, all  must  unite  in  any  act  to  bind  the  trust  property, 
unless  the  declaration  of  trust  otherwise  provides.  En. 
March  21,  1872. 

Survival  of  trust:  See  post,  sec.  2288. 

Liability  for  acts  of  cotrustee:  See  ante,  sec.  2239.         ^ 

Executors,  when  one  or  majority  may  act:  See  Code 
Civ.  Proc,  sec.  1355. 

§  2269.  Discretionary  powers.  A  discretionary  power 
conferred  upon  a  trustee  is  presumed  not  to  be  left  to  his 
arbitrary  discretion,  but  may  be  controlled  by  the  proper 
court  it  not  reasonably  exercised,  unless  an  absolute  dis- 
cretion is  clearly  conferred  by  the  declaration  of  trust 
En.  March  21,  1872. 

Cal.  Rep.  Cit    133,  648. 


A'  ■'^-^.. 


^ 


TRUSTS  FOR  BBNEFIT  OF  THIRD  PERSONS.    98  2273-2276 

ARTICLE    IV. 

RIGHTS  OF  TRUSTEES. 

S  2273.    Indemniflcatlon  of  trustee. 
\  2274.    Compenaatlon  of  trustee. 
\  2275.    Involuntary   trustee. 

§  2273.  Indemnification  of  trustee.  A  trustee  Is  en- 
titled  to  the  repayment,  out  of  the  trust  property,  of  all 
expenses  actually  and  properly  Incurred  by  him  In  the  per- 
formance of  his  trust  He  Is  entitled  to  the  repayment  of 
even  unlawful  expenditures,  If  they  were  productive  of 
actual  benefit  to  the  estate.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    145,  649. 

Reimbursement  on  purchase  of  claims  a^lnst  estate. 
See  ante,  sec.  2263. 

§  2274.  Compensation  of  trustee.  Except  as  provided 
In  section  1700  of  the  Code  of  Civil  Procedure,  when  a 
declaration  of  trust  Is  silent  upon  the  subject  of  compen- 
sation the  trustee  Is  entitled  to  the  same  compensation  as 
an  executor.  If  It  specifies  the  amount  of  his  compensa- 
tion, he  Is  entitled  to  the  amount  thus  specified  and  no 
more.  If  It  directs  that  he  shall  be  allowed  a  compensa- 
tion, but  does  not  specify  the  rate  or  amount,  he  Is  en- 
titled to  such  compensation  as  may  be  reasonable  under 
the  circumstances.    En.  March  21,  1872.    Am'd.  1889,  334. 

Cal.  Rep.  Clt    56,  628. 

Compensation  of  trustees  the  same  as  that  of  executor 
where  the  declaration  of  trust  Is  silent:  See  sec.  1618,  Code 
Qlv.  Proc. 

Involuntary  trustee  entitled  to  no  compensation,  when: 
See  sec.  2275. 

§  2276.  Involuntary  trustee.  An  Involuntary  trustee, 
who  becomes  such  through  his  own  fault,  has  none  of  the 
rights  mentioned  In  this  article.    En.  March  21,  1872. 

Involuntary  trustee  defined:  Sees.  2217,  2223,  2224,  ante. 
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ARTICLE    V. 

TERMINATION   OF  THE   TRUST. 

S  2279.  Trust,  how  extinguished. 

{  2280.  Not  revocable. 

{  2281.  Trustee's  office,  how  vacated. 

I  2282.  Trustee,  how  discharged. 

{  2283.  Removal  by  superior  court. 

§  2279.  Trust,  how  extinguished.  A  tmst  is  extin- 
guished by  the  entire  falflllment  of  its  object,  or  by  such 
object  becoming  impossible  or  unlawful.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    70,  331;  73,  20;  84,  297;  113,  142;  124,  420. 

§  2280.  Not  revocable.  A  trust  cannot  be  revoked  by 
the  trustor  after  its  acceptance,  actual  or  presumed,  by 
the  trustee  and  beneficiaries,  except  by  the  consent  of  all 
the  beneficiaries,  unless  the  declaration  of  trust  reserves 
a  power  of  revocation  to  the  trustor,  and  in  that  case  the 
power  must  be  strictly  pursued.    E3n.  March  21,  1872. 

Gal.  Rep.  Cit.    70,  453;  109,  331;  113,  142;  122,  26;  128,  9. 

§  2281.  Trustee's  office,  how  vacated.  The  ofllce  of  a 
trustee  is  vacated: 

1.  By  his  death;  or, 

2.  By  his  discharge.    En.  March  21,  1872. 

§  2282.  Trustee,  how  discharged.  A  trustee  can  be  dis- 
charged from  his  trust  only  as  follows: 

1.  By  the  extinction  of  the  trust; 

2.  By  the  completion  of  his  duties  under  the  trust; 

3.  By  such  means  as  may  be  prescribed  by  the  declara- 
tion of  trust; 

4.  By  the  consent  of  the  beneficiary,  if  he  had  capacity 
to  contract; 

5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct 
proceeding  for  that  purpose,  that  he  is  of  unsound  mind; 
or, 

6.  By  the  superior  court  En.  March  21,  1872.  Am'd. 
1883,  3. 

Cal.  Rep.  Cit.    73,  20;  132,  542. 

§  2283.    Removal  by  superior  court.    The  superior  court 
ay  remove  any  trustee  who  has  violated  or  is  unfit  to 
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execute    the    trttst,    or    may  accept  the  resignation  of  a 
trustee.    En.  March  21,  1872.    Am'd.  1880,  8. 

Cal.  Rep.  Clt    103,  250;  111,  635. 


ARTICLE!  VI. 

SUCCESSION  OR  APPOINTMENT  OF  NEW  TRUBTJflES. 

9  2287.    Vacant  trusteeship  filled  by  ooart. 
9  2288.    Survivorship  between    cotrustees. 
9  2289.    Superior  court  as  trustee. 

§  2287.  Vacant  trusteeahlp  filled  by  court.  The  super- 
ior court  may  appoint  a  trustee  wheneyer  there  is  a  ya- 
cancy,  and  the  declaration  of  trust  does  not  provide  a  prac- 
ticable method  of  appointment  En.  March  21,  1872. 
Am'd.    1880,    8. 

Cal.  Rep.  Clt.    70,  333;  91,  193. 

S  2288.  Survivorahlp  between  cotrustees.  On  the 
death,  renunciation,  or  discharge  of  one  of  several  co- 
trustees, the  trust  survives  to  the  others.  En.  March 
21,  1872. 

Cal.  Rep.  Clt    70,  333. 

This  section  Is  consistent  with  section  860;  see,  also, 
ante,   sec   2268. 

Survival  of  guardianship:  See  ante,  sec.  252. 

§  2289.  Superior  court  as  trustee.  When  a  trust  exists 
without  any  appointed  trustee,  or  where  all  the  trustees 
renounce,  die,  or  are  discharged,  the  superior  court  of  the 
county  where  the  trust  property,  or  some  portion  thereof, 
is  situated  must  appoint  another  trustee,  and  direct  the 
execution  of  the  trust  The  court  may,  in  its  discretion 
appoint  the  original  number,  or  any  less  number  of  trus- 
tees.   En.  March  21,  1872.    Am'd.  1880,  8. 

Cal.  Rep.  Clt    70,  333;  101,  149;  111,  636;  115,  251;  123, 
352;    133.   649. 
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TITLE  IX. 

AGENCY. 

Chapter  I.    Agency  In  General,  gS  2295-2366. 
II.    Particular  Agencies,  S§  2362-2389. 

CHAPTER  I. 

AQENCT  IN   OENBRAI*. 

Article  I.    Deflnltlon  of  Agency,   §S  2295-2900. 
II.    Authority  of  Agents,   {$  2304-2S28. 

III.  Mutual    Obligations    of    Prlnclpala   and    Third    Penons.    ff 

2330-2339. 

IV.  Obligations  of  Agents  to  Third  Persons,   {{  2S42-2S4S. 
y.    Delegation  of  Agency,  99  2349-23S1. 

VI.    Termination  of  Agency,  99  2356.  2356. 

ARTICLE  I. 

DBFIXITION   OP   AGENCY. 

9  2295.  Agency,   what 

I  2296.  Who  may  appoint,  and  who  may  he  an  agent. 

9  2297.  Agents,   general  or  special. 

I  2298.  Agency,  actual  or  ostensible. 

9  2299.  Actual  agency. 

9  2300.  Ostensible  agency. 

§  2295.  Agency,  what.  An  agent  is  one  who  represents 
another,  called  the  principal,  in  dealings  with  third  per- 
sons. Such  representation  is  called  agency.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit    66,  461;  75,  128;  82,  81;  123,  302;  131,  325; 

140,  630. 
Master  and  servaht:  See  ante,  sees.  2009  et  seq. 
Factors:  See  ante,  sees.  2026  et  seq. 
Agents:  See  ante,  sees.  2019-2022. 

§  2296.  Who  may  appoint,  and  who  may  be  an  agent. 
Any  person  having  capacity  to  contract  may  appoint  an 
agent,  and  any  person  may  be  an  agent.  En.  March  21, 
1875. 

§  2297.  Agents,  general  or  special.  An  agent  for  a  par- 
ticular  act  or  transaction  is  called  a  special  agent  All 
others  are  general  agents.    En.  March  21,  1872. 

CaL  Rep.  Cit    82,  4;  128,  302;  124,  685;  131,  825. 
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§  2298.  Agency,  actual  or  ostensible.  An  agency  Is 
either  actual  or  ostensible.    En.  March  21,  1872. 

Actual  agent's  authority:  Post,  sees.  2316,  2316,  2318, 
2319. 

Ostensible  agent's  authority:  Post,  sees,  2315,  2317-2319, 
2334. 

§  2299.  Actual  agency.  An  agency  Is  actual  when  the 
agent  Is  really  employed  by  the  principal.  Bn.  March  21, 
1872. 

Cal.  Rep.  Cit    93,  30;  139,  594. 

§  2300.  Ostensible  agency.  An  agency  is  ostensible 
when  the  principal  intentionally,  or  by  want  of  ordinary 
care,  causes  a  third  person  to  believe  another  to  be  his 
agent,  who  is  not  really  employed  by  him.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    82,  81;  89.  634;  113.  679;  117,  421;  124.  227; 

180,  269;   187,  100;  189,  694;   143,  604;   144,  850;  147, 

170. 
Compare,  post,  sec.  2817. 

ARTICLE  n. 

AUTHORITY  OF  AGENTS. 

8  2304.    What  authority  may  be  conferred. 

\  2906.  Agent  may  perform  acts  required  of  principal  by  code. 

\  2906.  Agent  cannot  have  autb6rlty  to  defraud  principal. 

\  2307.  Creation  of  agency. 

I  2308.  Consideration    unnecessary. 

I  230S.  Form  of  authority. 

i  2310.  Ratification  of  agent's  act. 

I  2311.  Ratification  of  part  of  a  transaction. 

i  -2312.  When  ratification  void. 

\  2313.  Ratification  not  to  worlc  injury  to  third  persona 

I  2314.  Rescission  of  ratification. 

J  2315.  Measure  of  agent's  authority. 

9  2316.  Actual  authority,  what. 

I  2817.    Ostensible  authority,   what. 

I  2318.  Agent's  authority  as  to  persons  having  notice  of  restrictions 
upoik  It. 

S  2319.    Agent's  necessary  authority. 

I  2320.    Agent's  i)ower  to  disobey  instructions. 

\  2321.  Authority  to  be  construed  by  its  apecillo  rather  thaa  by  its  gen- 
eral terms. 

\  2322.    Exceptions  to  general  authority. 

I  2323.    What  included  in  authority  to  sell  personal  property. 

{  2324.    What  included  in  authority  to  sell  real  property. 

I  2326.    Authority  of  general  agent  to  receive  price  of  property. 

\  2328.    Authority  of  special  agent  to  receive  price. 

§  2304.  What  authority  may  be  conferred.  An  agent 
may  be  authorized  to  do  any  acts  which  his  principal 
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might  do,  except  those  to  which  the  latter  is  bound  to  give 
his  personal  attention.    En.  March  21,  1872. 

Cal.   Rep.   Cit    74,   589. 

Delegation  of  authority  by  agent:  Sees.  2349-2351. 

§  2305.  Agent  may  perform  acts  required  of  principal 
by  code.  ETvery  act  which,  according  to  this  code,  may  be 
done  by  or  to  any  person,  may  be  done  by  or  to  the  agent 
of  such  person  for  that  purpose,  unless  a  contrary  inten- 
tion clearly  appears.    En.  March  21,  1872. 

Cal.   Rep.  Cit    74,  589. 

§  2306.  Agent  cannot  have  authority  to  defraud  prin- 
cipal. An  agent  can  never  have  authority,  either  actual  or 
ostensible,  to  do  an  act  which  is,  and  is  known  or  sus- 
pected by  the  person  with  whom  he  deals  to  be,  a  fraud 
upon  the  principal.    En.  March  21,  1872. 

Cal.  Rep.  Cit    87,  262. 

§  2307.  Creation  of  d^gency.  An  agency  may  be  cre- 
ated and  an  authority  may  be  conferred,  by  a  precedent  au- 
thorization or  a  subsequent  ratification.  Bn.  March  21, 
1872. 

Cal.  Rep.  Cit    89,  243;   119,  650;  124,  685;   130,  434;  132, 
98;    141,  311;    143,  504. 

§  2308.  Consideration  unnecessary.  A  consideration  is 
not  necessary  to  make  an  authority,  whether  precedent  or 
subsequent,  binding  upon  the  principal.  En.  March  21, 
1872. 

§  2309.  Form  of  authority.  An  oral  authorization  Is 
sufficient  for  any  purpose,  except  that  an  authority  to  enter 
into  a  contract  required  by  law  to  be  in  writing  can  only 
be  given  by  an  instrument  in  writing.    En.  March  21,  1872. 

Cal.  Rep.  Cit    78,  632;  81,  541;  94.  549;  113,  227;  113,  229; 

141,  311;   142,  403;   143,  366. 
Statute  of  frauds:  Ante,  sec.   1624. 
Power  of  attorney  to  execute  mortgage:  See  post,  sec 
2933. 

§  2310.    Ratification  of  agent's  act.    A   ratification    can 
be  made  only  in  the  manner  that  would  have  been  neces- 
sary to  confer  an  original  authority  for  the  act  ratified,  or 
where  an  oral  authorization  would  suffice,  by  cuicepting  or 
retaining  the  benefit  of  the  act,  with  notice  thereof.    En. 
March   21,  1872. 
Cal.  Rep.  Cit    63,  142;  82,  6;  94,  649;  106,  600;  109,  40; 
113,  227;   113,  230;   113,  231;   114,  461;   119,  uBO,    127, 
271;  130,  416;  130,  434;  141,  311;  142,  403;  143.  366. 
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A  ratification  is  not  binding,  and  may  be  rescinded,  if 
made  without  full  knowledge  of  the  facts:  See  post,  sec. 
2314. 

Batification  of  part:  See  post,  sec.  2311. 

%  2311.  Batification  of  part  of  a  transaction.  Batifica- 
tion of  part  of  an  indivisible  transaction  is  a  ratification 
of  the  whole.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    113,  231;  113,  236. 

§  2312.  When  ratification  void.  A  ratification  is  not 
valid  unless,  at  the  time  of  ratifying  the  act  done,  the 
principal  has  power  to  confer  authority  for  such  an  act' 
En.  March  21,  1872. 

Cal.  Rep.  Clt.    63,  142;  106.  600;  107,  41. 

§  2313.  -Ratification  not  to  woric  injury  to  third  persons. 
No  unauthorized  act  can  be  made  valid,  retroactively,  to 
the  prejudice  of  third  persons,  without  their  consent.  En. 
March  21,  1872. 

Cal.  Rep.  Cit    88   281;  106,  600;  107,  41. 

§  2314.  Rescission  of  ratification.  A  ratification  may 
be  rescinded  when  made  without  such  consent  as  Is  required 
In  a  contract,  or  with  an  imperfect  knowledge  of  the  ma- 
terial facts  of  the  transaction  ratified,  but  not  otherwise. 
En.  March  21,  1872. 

Cal.  Rep.  Clt    63,  142;  113,  237;  113,  238;  146,  99. 

§  2315.  I^leasure  of  agent's  authority.  An  agent  has 
such  authority  as  the  principal,  actually  or  ostensibly,  con- 
fers upon  him.    En.  March  21,  1872. 

Cal.  Rep.  Clt    66,  64;  68,  162;  77,  453. 

See  infra,  sees.  2317-2319,  2334;  ante,  sec.  2300. 

Actual  agent  defined:  Sec.  2299. 

§  2316.  Actuai  authority,  what.  Actual  authority  is 
such  as  a  principal  Intentionally  confers  upon  the  agent,  or 
Intentionally,  or  by  want  of  ordinary  care,  allows  the  agent 
to  believe  himself  to  possess.    En.  March  21, 1872. 

Cal.  Rep.  Cit    66.  64;  144,  112;  147,  170. 

§  2317.  Ostensible  authority,  what.  Ostensible  author- 
ity is  such  a&  a  principal,  intentionally  or  by  want  of  ordl- 
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nary  care,  causes  or  allows  a  third  person  to  belleye  the 
agent  to  possess.    En.  March  21,  1872. 

Cal.  Rep.  Cit    66,  64;  66,  461;  82,  5;  87,  528;  95,  14;  108, 
230;  113,  123;  137, 100;  141,  705;  143,  504;  147, 170. 

Ostensible  agent  defined:  Sec.  2300. 

Estoppel  from  a  subsequent  ratification:  See  ante,  sees. 
2307,  2310,  2312-2314. 

§  2318.  Agent's  authority  at  to  persons  having  notice 
of  restrictions  upon  It.  Every  agent  has  actually  such 
authority  as  is  defined  by  this  title,  unless  specially  de- 
prived thereof  by  his  principal,  and  has  even  then  such 
authority  ostensibly,  except  as  to  persons  who  have  actual 
or  constructive  notice  of  the  restriction  upon  his  authority. 
En.  March  21,  ^872. 

Cal.  Rep.  Cit    114,  399;  137,  100. 

§  2319.  Agent's  necessary  authority.  An  agent  has 
authority: 

1.  To  do  everything  necessary  or  proper  and  usual,  in 
the  ordinary  course  of  business,  for  efTeoting  the  purpose 
of  his  agency;  and, 

2.  To  make  a  representation  respecting  any  matter  oi 
fact,  not  including  the  terms  of  his  authority,  but  upon 
which  his  right  to  use  his  authority  depends,  and  the  truth 
of  which  cannot  be  determined  by  the  use  of  reasom^le 
diligence  on  the  part  of  the  person  to  whom  the  represent 
tation  is  made.    En.  March  21,  1872. 

Cal.    Bep.    Cit.    55,    424;    61,    341;     68,     162;     75,     162: 
87,  529;  95,  12.    Subd.  2—130,  104;  137,  100, 

§  2320.  Agent's  power  to  disobey  Instructions.  An 
agent  has  power  to  disobey  instructions  in  dealing  with  the 
subject  of  the  agency,  in  cases  where  it  is  clearly  for  Uie 
interest  of  his  principal  that  he  should  do  so,  and  there  is 
not  time  to  communicate  with  the  principal.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    70,  453. 

§  2321.  Authority  to  be  construed  by  Its  specific  rather 
than  by  Its  general  terms.  When  an  authority  is  given 
partly  in  general  and  partly  in  specific  terms,  tne  general 
authority  gives  no  higher  powers  than  those  specifically 
menUoned.    En.  March  21,  1872. 
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§  2322.  Exceptions  to  general  authority.  An  authority 
expressed  in  general  terms,  however  broad,  does  not  an- 
thorize  an  agent: 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course 
of  business  to  do  so; 

2.  To  define  the  scope  of  his  agency;  or, 

3.  To  do  any  aet  which  a  trustee  is  forbidden  to  do  by 
article  II,  chapter  I,  of  the  last  title.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    81,  319;  84,  314;  92,  112;  121,  328;  123,  383; 
145,  86a.    Subd.  3—142,  641. 

Defining  scope  of  agency:  See  ante,  sec.  2319,  subd.  2. 

Obligation  of  trustees:  Ante,  sees.  2228-2239. 

§  2323.  What  Included  in  authority  to  sell  personal 
property.  An  authority  to  sell  personal  property  includes 
authority  to  warrant  the  title  of  the  principal,  and  tiie 
quality  and  quantity  of  the  property.    En.  March  21,  1872. 

Auctioneers,  warranty  by:  See  post,  sec.  2362,  subd.  3. 

§  2324.  What  Included  In  authority  to  sell  real  property. 
An  authority  to  sell  and  convey  real  property  includes  au- 
thority to  give  the  usual  covenants  of  warranty.  En. 
March  21,  1872. 

§  2325.  Authority  of  general  agent  to  receive  price  of 
property.  A  general  agent  to  sell,  who  is  intrusted  by  the 
principal  with  the  possession  of  the  thing  sold,  has  au- 
thority to  receive  the  price.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    126,  614. 

Agent  to  collect:  Ante,  sec.  2021. 

§  2326.  Authority  of  special  agent  to  receive  price.  A 
special  agent  to  sell  has  authority  to  receive  the  price  on 
delivery  of  the  thing  sold,  but  not  afterwards.  En.  March 
21,  1872. 
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ARTICLS3  III. 

MUTUAL  OBLIGATIONS  OP  PRINCIPAL8  AND  THIRD   PBRSONSl 

S  2330.    Principal,  how  affected  by  acta  of  agent  wltbln  the  scope  of  his 

authority. 
8  2331.    Principal,  when  bound  by  Incomplete  execution  of  authority. 
{  2332.    Notice  to  agent  when  notice  to  prlncipaL 
I  2333.    Obligation  of  principal  when  agent  exceeds  his  authority. 
I  2.^34.    For  acts  \lone  under  a  merely  ostensible  authority. 
I  2335.    When  exclusive  credit  Is  given  to  agent. 
5  2336.    Rights  of  person  who  deals  with  agent  without  knowledge  of 

agency, 
g  2337.    Instrument  intended  to  bind  principal  does  bind  him. 
i  2338.    Principal's   responsibility   for   agent's   negligence   or  omission. 
S  2339.    Principal' p  responsibility  for  wrongs  ^willfully  committed  by  the 

agent. 

§  2330.  Principal,  how  affected  by  acte  of  agent  within 
the  scope  of  his  authority.  An  agent  represents  his  prin- 
cipal for  all  purposes  within  the  scope  of  his  actual  or 
ostensible  authority,  and  all  the  rl-ghts  and  liabilities  which 
would  accrue  to  the  agent  from  transactions  within  such 
limit,  if  they  had  been  entered  into  on  his  own  account, 
accrue  to  the  principal.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    117,  422;   118,  321;   131,  7;   139,  594;   141, 
705. 

§  2331.  Principal,  when  bound  by  Incomplete  execution 
of  authority.  A  principal  is  bound  by  an  incomplete  execu- 
tion of  an  authority,  when  it  is  consistent  with  the  whole 
purpose  and  scope  thereof,  but  not  otherwise.  Bn.  March 
21.  1872. 

§  2332.  Notice  to  agent,  when  notice  to  principal.  As 
against  a  principal,  both  principal  and  agent  are  deemed 
to  have  notice  of  whatever  either  has  notice  of,  and  ought, 
in  good  faith,  and  the  exercise  of  ordinary  care  and  dili- 
gence, to  communicate  to  the  other.     En.  March  21,  1872. 

Cal.  Rep.  Cit.    103,  629;  141,  705. 

§  2333.  Obligation  of  principal  when  agent  exceeds  his 
authority.  When  an  agent  exceeds  his  authority,  his 
principal  is  bound  by  his  authorized  acts  so  far  only  as 
they  can  bo  plainly  separated  from  those  which  are  unau- 
thorized.   En.  March  21.  1872. 

§  2334.  For  acts  done  under  a  merely  ottentible  au> 
^horlty.    A  principal  is  bound  by  acts  of  his  agent,  under 
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a  merely  ostensible  authority,  to  those  persons  only  who 
have  in  good  faith,  and  without  want  of  ordinary  care.  In- 
curred a  liability  or  parted  with  value,  upon  the  faith 
thereof.    En.  March  21,  1872.    Am'd.  1905,  616. 

The  change  consists  In   the  substitution   of   the   worda    "want  of  ordi- 
nary  care"    for   "ordinary   neglUfence. "— Code  Commissioner' a   Note. 

Cal.  Rep.  Cit     117,  422;   130,  269;   143,  504. 
Ostensible  authority:  See  ante,  sec.  2317. 

§  2335.    When   exclusl^ve    credit   it  given  to    agent.    If 

exclusive  credit  is  given  to  an  agent  by  the  person  dealing 
with  him,  his  principal  is  exonerated  by  payment  or  other 
satisfaction  made  by  him  to  his  agent  in  good  faith,  before 
receiving  notice  of  the  creditor's  election  to  hold  him 
responsible.    En.  March  21,  1872. 

§  2336.  Riglitt  of  person  who  deaie  with  agent  without 
Icnowledge  of  agency.  One  who  deals  with  an  agent  with- 
out  knowing  or  having  reason  to  believe  that  the  agent 
acts  as  euch  in  the  transaction,  may  set  off  against  any 
claim  of  the  principal  arising  out  of  the  same,  all  claims 
which  he  might  have  set  oft  against  the  agent  before  no- 
tice of  the  agency.    En.  March  21,  1872. 

§  2337.  Inttrument  intended  to  bind  princlpai  does  bind 
him.  An  instrument  within  the  scope  of  his  authority,  by 
which  an  agent  intends  to  bind  his  principal,  does  bind 
him  if  such  intent  is  plainly  inferable  from  the  instru- 
ment itself.    En.  March  21,  1872. 

§  2338.  Principal's  responsibiiity  for  agent's  negligence 
or  omission.  Unless  required  by  or  under  the  authority  of 
law  to  emv/Ioy  that  particular  agent,  a  principal  is  respon- 
sible to  third  persons  for  the  negligence  of  his  agent  in 
the  transaction  of  the  business  of  the  agency,  including 
wrongful  acts  committed  by  such  agent  in  and  as  a  part 
of  the  transaction  of  such  business,  and  for  his  willful 
omission  to  fulfill  the  obligations  of  the  principal.  En. 
March  21,  1872. 

Cal.  Rep.  Cit  52,  289;  118,  321;  119,  650;  138,  476;  138, 
478.       , 

See  sec.  2884,  post. 

§  2339.  Principai'B  responsibility  for  wrongs  wllifuliy 
committed  by  the  agent.    A  principal  is  responsible  for  no 
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other  wrongs  committed  by  his  agent  than  those  men- 
tioned in  the  last  section,  unless  he  has  authorized  or 
/atifled  them,  even  though  they  are  committed  while  the 
agent  is  engaged  in  his  service.    En.  March  2x,  1872. 

Cal.  Rep.  Cit.    119,  650. 

ARTICLE    rV. 

OBLIGATIONS  OF  AGENTS  TO  THIRD  PERSONS. 

jF  '2^42.  Warranty  of  authority. 

t  2343.  Agent's  re sponBlblllty  to  third  persona. 

5  2344.  Obligation  of  agent  to  surrender  property  to  third  person. 

^  2345.  Coile  provisions  governing. 

§  2342.  Warranty  of  authority.  One  who  assumes  to 
act  as  an  agent  thereby  warrants,  to  all  who  deal  with 
him  In  that  capacity,  that  he  has  the  authority  which  he 
assumes.    En.  March  21,  1872. 

Damages  for  breach  of  warrant  of  authority:  Post,  sec 
3318. 

§  2343.     Agent's    responsibility  to    third    persons.    One 

who  assumes  to  act  as  an  agent  is  responsible  to  third 
persons  as  a  principal  for  his  acts  in  the  course  of  his 
agency,  in  any  of  the  following  cases,  and  In  no  others: 

1.  When,  with  his  consent,  credit  is  given  w  him  per- 
sonally In  a  transaction; 

2.  When  he  enters  into  a  written  contract  in  the  hame 
of  his  principal,  without  believing,  in  good  faith,  that 
he  has  authority  to  do  so;  or, 

3.  When  his  acts  are  wrongful  in  their  nature.  En. 
March  21.  1872. 

Master  of  ship  personally  liable:  Post,  sec.  2382. 

§  2344.  Obligation  of  agent  to  surrender  property  to 
third  person.  If  an  agent  receives  anything  for  the  bene- 
fit of  his  principal,  to  the  possession  of  which  another 
person  is  entitled,  he  must,  on  demand,  surrender  it  to 
such  person,  or  so  much  of  it  as  he  has  under  his  control 
at  the  time  of  demand,  on  being  indemnified  for  any  ad- 
vance which  he  has  made  to  his  principal,  in  good  faith, 
on  account  of  the  same;  and  is  responsible  therefor,  if, 
after  notice  from  the  owner,  he  delivers  it  to  his  principal. 
En.  March  21,  1872. 

Compare  with    sections    on    deposit:    Ante,    sees.    1822 
-'»25,  1826. 
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S  2345.  Code  provisions  governing.  The  provisions  oj 
this  article  are  subject  to  the  provisions  of  part  I,  divi- 
sion first,  of  this  code.    En.  March  21,  1872. 

See  ante,  sees.  25-42. 

ARTICLE  V. 

DEL.BOATION   OF  AGENCT. 

r)  2349.    Agent's  deleffatloa  of  hta  powers. 
I  2330.    Agent's  unauthorized  employment  of  subagent. 
§  2351.    Subagent  rightfully  appointed,   represents  prindpaL 

§  2349.  Agent's  delegation  of  his  powers.  An  agent,  un- 
less specially  forbidden  by  his  principal  to  do  so,  can  dele- 
gate his  powers  to  another  person  in  any  of  the  follow- 
ing cases,  and  in  no  others: 

1.  When  the  act  to  be  done  is  purely  mechanical; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the 
subagent  can  lawfully  perform; 

8.  When  it  is  the  usage  of  the  place  to  delegate  such 
powers;  or, 

4.  When  such  delegation  is  specially  authorized  by  the 
principal.    En.  March  21,  1872. 

Cal.  Rep.  Clt.  92,  113;  102,  322;  110,  251;  124,  685;  124, 
686;  124,  687.     Subd.  4—124,  684. 

§  2350.  Agent's  unauthorized  employment  of  subagent. 
If  an  agent  employs  a  subagent  without  authority,  the 
former  is  a  principal  and  the  latter  his  agent,  and  the 
principal  of  the  former  has  no  connection  with  the  lat- 
ter.   En.  March  21,  1872. 

See  ante,  sec.  2022. 

§  2351.  Subagent  rightfully  appointed,  represents  prin- 
cipal. A  subagent,  lawfully  appointed,  represents  the 
principal  in  like  manner  with  the  original  agent;  and  the 
original  agent  is  not  responsible  to  third  persons  for  the 
acts  of  the  subagent.    En.  March  21,  1872. 

ARTICLE  VI. 

TERMINATION    OP    AGBNCY. 

S  2355.    Termination  of  agency. 
$  2356.    Same. 

S  2356.    Termination   of  agency.    An   agency  is   term 
nated,  as  to  every  person  having  notice  thereof,  by: 

ClvU   Cod»-81 
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1.  The  expiration  of  its  term; 

2.  The  extinction  of  its  subject; 

3.  The  death  of  the  agent; 

4.  His  renunciation  of  the  agency;  or, 

5.  The  incapacity  of  the  agency  [agent]  to  act  as  such. 
E>n.  March  21,  1872. 

Cal.  Rep.  Git    69,  2S0.    Subd.  4r-121,  82S. 

§  2356.  Same.  Unless  the  power  of  an  agent  is  coupled 
with  an  interest  in  the  subject  of  the  agency,  it  is  termin. 
ated,  as  to  every  person  having  notice  thereof,  by: 

1.  Its  revocation  by  the  principal; 

2.  His  death;  or, 

3.  His  incapacity  to  contract.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    70,  258;  70,  260;  76,  368;  89,  265;  92.  144; 
131,  326. 

CHAPTER    II. 

PARTICULAR  AGBINCIBS. 

Article  I.  Auctioneers,   SS  2362-236S. 

II.  Factors.   {§  2867-2369. 

III.  Shipmasters  and  Pilots.  9S  2S73-288f. 

IV.  Ships'   Manasrers.    $9   2388-2389. 

ARTICUffi    I. 

« 

AUCTIONEBR& 

S  2362.    Auctioneer's  authority  from  the  seller. 
§  2363.    Auctioneer's  authority  from  the  bidder. 

§  2362.  Auctioneer't  authority  from  the  teller.  An  auc- 
tioneer, in  the  absence  of  special  authorization  or  usage 
to  the  contrary,  has  authority  from  the  seller  only  as  fol- 
lows: 

1.  To  sell  by  public  auction  to  the  highest  bidder; 

2.  To  sell  for  cash  only,  except  such  articles  as  are  usu- 
ally sold  on  credit  at  auction; 

3.  To  warrant,  in  like  manner  with  other  agents  to  sell, 
according  to  section  2323; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale; 

5.  To  deliver  the  thing  sold,  upon  payment  of  the  price. 

6.  To  collect  the  price;  and. 
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7.  To  do  whatever  else  Is  necessary,  or  proper  and  usual, 
in  the  ordinary  course  of  bnsineM,  for  effecting  these  pur- 
poses.   BxL  March  21,  1872. 

See  Pol.  Code,  sees.  3284  et  seq. 

§  2363.  Auctioneer's  authority  from  the  bidder.  An 
auctioneer  has  authority  from  a  bidder  at  the  auction,  as 
well  as  from  the  seller,  to  bind  both  by  a  memorandum  of 
the  contract,  as  prescribed  In  the  title  on  Sale.  En.  March 
21.  1872. 

Concerning  auctioneers:  Pol.  Code,  sees.  3284-3324. 

Entries  by  auctioneer:  See  ante,  sec.  1798;  and  see  gen- 
erally the  chapter  on  "Sale  by  Auction,"  ante,  sees.  1792- 
1798. 

^  ARTICLE  II. 

FACTORS. 

I  2367.    Factor,  what. 

I  2368.    Actual  authority  of  factor. 

I  2369.    Ofltenaible  authority. 

§  2367.  Factor,  what.  A  factor  is  an  agent,  as  defined 
by  section  2026.    En.  Mkrch  21,  1872. 

§  2368.  Actual  autliorlty  of  factor.  In  addition  to  the 
authority  of  agents  in  general,  a  factor  has  actual  author- 
ity from  his  principal,  unless  specially  restricted: 

1.  To  Insure  property  consigned  to  him  uninsured; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale, 
except  such  things  as  it  is  contrary  to  usage  to  sell  on 
credit;  but  not  to  pledge,  mortgage,  or  barter  the  same; 
and,  . 

3.  To  delegate  his  authority  to  his  partner  ur  servant, 
but  not  to  any  person  in  an  independent  employment.  En. 
March  21,  1872. 

CaL  Rop.  Clt    66,  461.    Subd.  2->56,  424. 

See  post,  sec.  2991. 

§  2369.  Ostensible  authority.  A  factor  has  ostensible 
authority  to  deal  with  the  property  of  his  principal  as  his 
own,  in  transactions  with  persons  not  having  notice  of  the 
actual  ownership.    En.  March  21,  1872. 

Cal.  Rep.  Clt    62,  689;  66,  424;  61.  420;  66,  460;  66,  461. 
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ARTICLE  III. 

SHIPMASTERS   AND  PILOTS. 

S  2373.  Authority  of  shipmaster  on  behalf  of  shipowner. 

I  2374.  Authority  to  borrow. 

I  2375.  Authority  on  behalf  of  owners  of  carso. 

S  2376.  Power  to  make  contracts. 

I  2377.  Power  to  hypothecate. 

f  2878:  Master's  power  to  sell  ship. 

S  2379.  Master's  power  to  sell  cargo. 

S  2380.  Authority  to  ransom  ship. 

S  23S1.  Abandonment  terminates  master's  power. 

i  2382.  Personal  liability  for  contracts  concerning  the  ship. 

I  2383.  Liability  for  acts  of  persons  cimployed  upon  the  ship. 

§  2384.  Responsibility  for  negligence  of  pilot. 

S  2385.  Obligations  of  shipowner  to  owner  of  cargo  sold. 

§  2373.    Authority  of  shipmaster  on  behalf  of  shipowner. 

The  master  of  a  ship  is  a  general  »gent  for  its  owner  in  all 
matters  concerning  the  same.    En.  March  21, 1872. 

Note. — This  article  is  chiefly  confined  to  defining  the  au- 
thority of  shipmasters.  His  duties  will  be  found  In  sees. 
2034-2044,  ante. 

S  2374.  Authority  to  borrow.  The  master  of  a  ship  has 
authority  to  borrow  money  on  the  credit  of  Its  owner,  if  it 
is  necessary  to  enable  him  to  complete  the  voyage,  and  if 
neither  the  owner  nor  his  proper  agent  for  such  matters 
can  be  consulted  without  injurious  delay.  En.  March  21, 
1872. 

§  2375.  Authority  on  behalf  of  owners  of  cargo.  The 
master  of  a  ship,  during  a  Toyage,  is  a  general  agent  for 
each  of  the  owners  of  the  cargo,  and  has  authority  to  do 
whatever  they  might  do  for  the  preservation  of  their  re- 
spective interests,  but  he  cannot  sell  or  hypothecate  the 
cargo,  except  in  the  cases  mentioned  in  this  article.  En. 
March  21,  1872.    Am'd.  1873-4,  251. 

§  2376.  Power  to  make  contracts.  The  master  of  a  ship 
may  procure  all  its  necessary  repairs  and  supplies,  may 
engage  cargo  and  passengers  for  carriage,  and,  in  a  foreign 
port,  may  enter  into  a  charter-party;  and  his  eontraets 
for  these  purposes  bind  the  owner  to  the  full  amount  of 
the  value  of  the  ship  and  freightage.    En.  March  21, 1872. 

§  2377.  Power  to  hypothecate.  The  master  of  a  ship 
may  hypothecate  the  ship,  freightage,  and  cargo,  and  sell 
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part  of  the  cargo,  in  the  cases  prescribed  by  the  chapters 
on  bottomry  and  respondentia,  and  in  no  others,  except 
that  the  master  may  also  sell  the  cargo  or  any  part  of  it, 
short  of  the  port  of  destination,  if  found  to  be  of  such 
perishable  nature,  or  in  such  damaged  condition  that,  if  left 
on  board  or  reshlpped.  It  would  be  entirely  lost,  or  would 
seriously  endanger  the  interests  of  its  owners.  En.  March 
21,  1872.    Am'd.  1873-4,  252. 

See  post,  sees.  8017  et  seq. 

§  2378.  Master's  power  to  sell  ship.  When  a  ship, 
whether  foreign  or  domestic.  Is  seriously  Injured,  or  the 
voyage  is  otherwise  broken  up,  beyond  the  possibility  of 
pursuing  it,  the  master,  in  case  of  necessity,  may  sell  the 
ship  without  instructions  from  the  owners,  unless  by  the 
earliest  use  of  ordinary  means  of  communication  he  can 
inform  the  owners,  and  await  their  instructions.  En. 
March  21,  1872. 

§  2379.  Master's  power  to  sell  cargo.  The  master  of  a 
ship  may  sell  the  cai^o,  If  the  voyage  is  broken  up  beyond 
the  possibility  of  pursuing  it,  and  no  other  ship  can  be 
obtained  to  cany  it  to  its  destination^  and  the  sale  is  other- 
wise absolutely  necessary.    En.  March  21,  1872. 

Compare  post,  sec.  2707. 

§  2380.  Authority  to  ransom  slilp.  The  master  of  a 
ship  in  case  of  its  capture,  may  engage  to  pay  a  ransom  for 
it,  in  money  or  in  part  of  the  cargo,  and  his  engagement 
will  bind  the  ship,  freightage,  and  cargo.  En.  March  21, 
1872. 

{  2381.  Abandonment  termlnatea  master's  power.  The 
power  of  the  master  of  a  ship  to  bind  its  owner,  or  the 
owners  of  the  cargo,  ceases  upon  the  abandonment  of  the 
ship  and  freightage  to  Insurers.    En.  March  21,  1872. 

8  2382.  Personal  liability  for  contracts  concerning  the 
ship.  Unless  otherwise  expressly  agreed,  or  unless  the 
contracting  parties  give  exclusive  credit  to  the  owner, 
the  master  of  a  ship  is  personally  liable  upon  his  contracts 
relative  thereto  even  when  the  owner  is  also  liable.  En. 
March  21,  1872. 

Personal  liability  of  agent:  See  ante,  see.  2843. 
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S  2383.  Liability  for  acts  of  persons  employed  upon  the 
ship.  The  master  of  a  ship  is  liable  to  third  persons  for 
the  acts  or  negligence  of  persons  employed  in  its  naviga- 
tion, whether  appointed  by  him  or  not.  to  the  same  extent 
as  the  owner  of  the  ship.    En.  March  21,.  1872. 

§  2384.  Responsibility  for  negligence  of  pilot  The 
owner  or  master  of  a  ship  is  not  responsible  for  the  neg- 
ligence of  a  pilot  whom  he  is  bound  by  law  to  employ;  but 
if  he  is  allowed  an  option  between  pilots,  some  of  whom  are 
competent,  or  is  required  only  to  pay  compensation  to  a 
pilot,  whether  he  employs  him  or  not,  he  is  so  responsible 
to  third  persons.    En.  March  21,  1872. 

See  ante,  sec.  2838. 

S  2386.    Obligations  of  siilpowner  to  owner  of  cargo  soM. 

The  owner  of  a  ship  is  bound  to  pay  to  the  owner  of  her 
cargo  the  market  value  at  the  time  of  arrival  of  the  diip 
at  the  port  of  her  destination,  of  that  portion  of  her  cargo 
which  has  been  soM  to  enable  the  master  to  pay  the  neces- 
sary repairs  and  supplies  of  the  ship.  En.  Stats.  1878-4. 
262. 

ARTICIiB  IV. 

SHIPS'  MANAGERS. 

§  2388.    Wliat  powers  manager  has. 
I  2389.    What  powers  he  has  not. 

S  2388.  What  powers  manager  has.  A  ship's  manager 
has  power  to  make  contracts  requisite  for  the  perform- 
ance of  his  duties  as  such;  to  enter  Into  charter-parties,  or 
make  contracts  for  carriage;  and  to  settle  for  freightage 
and  adjust  avers^es.    En.  March  21,  1872. 

Gal.  Rep.  Cit.    61,  429;  109,  99. 

Ships'  managers:  See  ante,  sees.  2070-2072. 

S  2389.  What  powers  he  has  not.  Without  special  au- 
thority, a  ship's  manager  cannot  borrow  money  or  give 
up  the  lien  for  freightage,  or  purchase  a  cargo,  or  b)nd 
the  owners  of  the  ship  to  an  insuranee.    En.  March  81,  1878. 
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TITLE    X. 

PARTNERSHIP. 

Chapter  I,  Partnership  in  General,  §.  2395-2418. 

n.  General  Partnership,  K  2424-2471. 

III.  Special  Partnership,  §§  2477-2510. 

IV.  Mining  Partnership,  §§  2511-2520. 

CHAPTER  I. 

PARTNERSHIP  IN   GENERAL. 

Article  I.  What   Constitutes   a   Partnership,    {$    2395-2897. 

II.  Partnership  Property,    (9   2401-2406. 

III.  Mutual  Obligations  of  Partners,   99  2410-241S. 

IV.  Renunciation  of  Partnership,    99  2117-2418. 

ARTICLE  I. 

WHAT   CONSTITUTES   A   PARTNERSHIP. 

9  2395.    Partnership,  what. 

9  2396.    Shipowners. 

9  2397.    Formation  of  partnerahlp. 

§  2395.  Partnership,  what.  Partnership  Is  the  associa- 
tlon  of  two  or  more  persons,  for  the  purpose  of  carrying 
on  business  together,  and  dividing  Its  profits  between  them. 
Bn.  March  21,  1872. 

Cal.  Rep.  Clt  75,  569;  81,  15;  101,  507;  104,  304;  122,  12; 
128,  126. 

See  section  2445,  where  the  above  question  as  to  division 
of  profits  evidencing  partnership  is  settled. 

Dividing  profits  Implies  division  of  losses:  Post,  sec. 
2404. 

fi  2396.  Shipowners.  Part  owners  of  a  ship  do  not,  by 
simply  using  It  in  a  joint  enterprise,  become  partners  as  to 
the  ship.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    75,  569. 

§  2397.  Formation  of  partnership.  A  partnership  can 
be  formed  only  by  the  consent  of  all  the  parties  thereto, 
and  therefore,  no  new  partner  can  be  admitted  Into  a  part- 
nership without  the  consent  of  every  existing  member 
thereof.    Bn.  March  21,  1872. 

See  post,  sec.  2616. 
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ARTICLE  II. 

PARTNERSHIP   PROPERTY. 

S  2401.  Partnership  property,  what. 

S  2402.  Partner's  interest  in  partnership  property. 

S  2403.  Partner's  share  in  profits  an'd  losaes. 

I  2404.  When  division  of  losses  implied. 

§  2405.  Partner  may  require  application  of  partnership  property  to  pay- 
ment of  debts. 

§  2406.  What  property  is  partnership  piroperty  by  presumption. 

§  2401.  Partnership  proper*ty,  what.  The  property  of  a 
partnership  consists  of  all  that  is  contributed  to  the  com- 
mon stock  at  the  formation  of  the  partnership,  antl  all  that 
is  subsequently  acquired  thereby.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    104,  305. 

9  2402.    Partner's  interest  In  partnership  property.    The 

interest  of  each  member  of  a  partnership  extends  to  every 
portion  of  its  property.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    104,  305;  123,  487;  147,  549. 

§  2403.  Partner's  share  in  profits  and  losses.  In  the  ab- 
sence of  any  agreement  on  the  subject,  the  shares  of  part- 
ners in  the  profit  or  loss  of  the  business  are  equal,  and  the 
share  of  each  in  the  partnership  propert>  is  the  value  of 
his  original  contribution,  increased  or  diminished  by  his 
share  of  profit  or  loss.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    56.  450;  104,  305. 

Mining  partnerships. — Each  member  shares  in  the  profit 
and  loss  proportionately  to  the  interest  he  holds:  Post, 
sec.  2513. 

$  2404.  When  division  of  losses  implied.  An  agreement 
to  divide  the  profits  of  a  business  implies  an  agreement 
for  a  corresponding  division  of  its  losses,  unless  it  is  other- 
wise expressly  stipulated.    En.  March  21,  1872. 

Cal.  Rep.<3it    81,  15;  89,  534;  112,  12. 

§  2405.  Partner  may  require  application  of  partnership 
property  to  payment  of  debts.  Each  member  of  a  partner- 
ship may  require  its  property  to  be  applied  to  the  discharge 
of  its  debts,  and  has  a  lien  upon  the  shares  of  the  other 
partners  for  this  purpose,  and  for  the  payment  of  the  gen- 
eral balance  if  any  due  to  him.    En.  March  21,  1872. 

Cal.  Rep.  Cit    68,  46e. 


489  PARTNERSHIP   IN    GENBRAL.  99  2406-2413 

§  2406.  What  property  is  partnerehip  property  by  pre- 
sumption. Property,  whether  real  or  personal,  acquired 
with  partnership  funds,  is  presumed  to  be  partnership  prop- 
erty.   En.  March  21,  1872. 


ARTICLE  III. 

MUTUAL  OBLIGATION   OF   PARTNERS. 

9  2410.  Partners  trustees  for  each  other. 

9  2411.  Good  faith  to  be  observed  between  them. 

9  2412.  Mutual  liability  of  partners  to  account. 

9  2413.  No  compensation  for  services  to  firm. 

§  2410.  Partners  trustees  for  each  other.  The  relations 
of  partners  are  confidential.  They  are  trustees  for  each 
other  within  the  meaning  of  chapter  I  of  the  title  on 
Trusts,  and  their  obligations  as  such  trustees  are  defined 
by  that  chapter.    En.  March  21,  1872. 

9  2411.  Good  faith  to  be  observed  between  them.  In  all 
proceedings  connected  with  the  formation,  conduct,  disso- 
lution, and  liquidation  of  a  partnership,  every  partner  Is 
bound  to  act  in  the  highest  good  faith  toward  his  copart- 
ners. He  may  not  obtain  any  advantage  over  them  in  the 
partnership  affairs  by  the  slightest  misrepresentation,  con- 
cealment,  threat,  or  adverse  pressure  of  any  kind.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    122,  460;  136,  463. 

See  post,  sees.  2436  et  seq. 

§  2412.  Mutual  liability  of  partners  to  account.  Each 
member  of  a  partnership  must  account  to  it  for  everything 
that  he  receives  on  account  thereof,  and  is  entitled  to  re- 
imbursement therefrom  for  everything  that  he  properly 
expends  for  the  benefit  thereof,  and  to  be  Indemnified 
thereby  for  all  losses  and  risks  which  he  necessarily  incurs 
on  its  behalf.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    78,  231. 

Partners'  acts  bind  firm:  Post,  sec.  2429. 

§  2413.  No  compensation  for  services  to  firm.  A  part* 
ner  is  not  entitled  to  any  compensation  for  services  ren- 
dered by  him  to  the  partnership.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    68,  471;  136,  564. 
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ARTICLE  IV. 

RENUNCIATION  OF  PARTNERSHIP. 

S  2417.    Renunciation  of  future  profits  exonerates  from  liability. 
§  2418.    Effect  of  renunciation. 

§  2417.  Renunciation  of  future  profits  exonerates  from 
liability.  A  partner  may  exonerate  himself  from  all  future 
liability  to  a  third  person,  on  account  of  the  partnership 
by  renouncing,  in  good  faith,  all  participation  in  its  future 
profits,  and  giving  notice  to  such  third  person,  and  to  his 
own  copartners,  that  he  has  made  such  renunciation,  and 
that,  so  far  as  may  be  in  his  power,  he  dissolves  the  part- 
nership and  does  not  intend  to  be  liable  on  account  thereof 
for  the  future.    En.  March  21,  1872. 

Dissolution  of  partnership:  See  sees.  2449  et  seq; 

§  2418.  Effect  of  renunciation.  After  a  partner  has 
given  notice  of  his  renunciation  of  the  partnership,  he 
cannot  claim  any  of  its  subsequent  profits,  and  his  copart- 
ners may  proceed  to  dissolve  the  partnership.  En.  March 
21.  1872. 

CHAPTER  11. 

GENERALr   PARTNERSHIP. 

Article  I.  What  Is  a  General  Partnership,   {  2424. 

II.  Powers  and  Authority  of  Partners,   ${  2428-2481. 

III.  Mutual  Obligations  of  Partners,    ${   2485-2438. 

IV.  Liability  of  Partners,   §§  2442-2445. 

V.    Termination  of  Partnership,    $$   2449-245*. 
VI.     Liquidation,    §S   2458-2462. 
Yll.    Of  the  Use  of  Fictitious  Names,  §$  2468-2471. 

AKTICLB  I. 

WHAT   IS   A   GENERAL  PARTNERSHIP. 
S  2424.    General    partnership    what. 

§  2424.  General  partnership  what.  Every  partnership 
that  is  not  formed  in  accordance  with  the  law  concerning 
special  or  mining  partnerships,  and  every  special  partner- 
ship so  far  only  as  the  general  partners  are  concerned,  is 
a  general  partnership.    En.  March  21,  1872. 

Cal.  Rep.  Cit    74,  419. 

Special  partnerships:  See  post,  sees.  2477-2510. 

Mining  partnerships:  See  post,  sees.  2511-2620. 
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ARTICLB  n. 

POWERS  AND  AUTHORXTT  OF  PARTNERS. 

S  2428.  Power  of  majority  of  partners. 

S  2429.  Authority  of  Individual  partner. 

i  2430.  What  authority  partner  has  not. 

S  2431.  Partner's  acts  in  bad  faith,   when  Ineffectual. 

S  2428.  Power  of  majority  of  partners.  TJnlesfi  otlier- 
wise  expressly  stipulated,  the  decision  of  the  majority  of 
the  members  of  a  general  partnership  binds  it  in  the  con- 
duct of  its  business.    En.  March  21,  1872. 

Cal.   Rep.   Git    78,   229. 

Mining  partnerships:  Post,  sec.  2520. 

9  2429.  Authority  of  indlvlduai  partner.  Bvery  general 
partner  is  agent  for  the  partnership  in  the  transaction  of 
its  business,  and  has  authority  to  do  whatever  Is  necessary 
to  carry  on  such  business  In  the  ordinary  manner,  ana  for 
this  purpose  may  bind  his  copartners  by  an  agreement  in 
writing.    En.  March  21,  1872. 

Gal.  Rep.  Git.    66.  560;  71,  502;  89,  534. 
Gommon  liability  for  losses:  See  sec.  2412. 

§  2430.  Wliat  autliority  partner  lias  not.  A  partner,  as 
such,  has  not  authority  to  do  any  of  the  following  acts,  un- 
less his  copartners  have  wholly  abandoned  the  business  to 
him,  or  are  Incapable  of  acting: 

1.  To  make  an  assignment  of  the  partnership  property 
or  any  portion  thereof  to  a  creditor,  or  to  a  third  person  in 
trust  for  the  benefit  of  a  creditor  or  of  all  creditors; 

2.  To  dispose  of  the  goodwill  of  the  business; 

8.  To  dispose  of  the  whole  of  the  partnership  property 
at  once,  unless  it  consists  entirely  of  merchandise; 

4.  To  do  any  act  which  would  make  it  impossible  to 
carry  on  the  ordinary  business  of  the  partnership; 

5.  To  confess  a  Judgment; 

6.  To  submit  a  partnership  claim  to  arbitration; 

7.  To  do  any  oUier  act  not  within  the  scope  of  the  pre- 
ceding section.    En.  March  21,  1872. 

Gal.  Rep.  Git.    80,  321;   81,  17;   90,  87;   124,  432.    Subd. 
8-^5,  660;   71,  502. 

S  2431.  Partner's  acta  In  bad  faltli,  wlien  Ineffectuai. 
A  partner  Is  not  bound  by  any  act  of  a  copartner  in  bad 
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faith  toward  him,  though  within  the  scope  of  the  partner's 
powers,  except  in  favor  of  persons  who  have  in  good  faitn 
parted  with  yalue  in  reliance  upon  such  act.  B3n.  Marcn 
21,  1872. 

Cal.  Rep.  Cit    131,  7. 

Good  faith,  duty  to  ohserve:  See  ante,  sec.  2411. 


ARTICLB  ni. 

MUTUAL  OBLIGATIONS  OF  PARTNERS. 

9  2435.  Profits  of  Individual  partner. 

I  2436.  In  what  business  partner  may  not  engage. 

I  2437.  In   what  he  may  engage. 

§  2438.  Must  account  to  firm  for  snroflta. 

fi  2435.  Profits  of  individual  partner.  All  profits  made 
by  a  general  partner,  in  the  course  of  any  business  usually 
carried  on  by  the  partnership,  belong  to  the  firm.  Bn. 
March  21,   1872. 

Cal.  Rep.  Cit    109,  182. 

§  2436.  In  what  business  partner  may  not  engage.  A 
general  partner,  who  agrees  to  give  his  personal  attention 
to  the  business  of  the  partnership,  may  not  engage  in  any 
business  which  gives  him  an  interest  adverse  to  that  of  the 
partnership,  or  which  prevents  him  from  giving  to  sucn 
business  all  the  attention  which  would  be  advantageous  to 
it.    En.  March  21,  1872. 

See  post,  sec.  2438. 

S  2437.  In  what  he  may  engage.  A  partner  may  engage 
in  any  separate  business,  except  as  otherwise  provided  by 
the  last  two  sections.    Bn.  March  21,  1872. 

§  2438.  Must  account  to  firm  for  profits.  A  general 
partner  transacting  business  contrary  to  the  provisions  ot 
this  article  may  be  required  by  any  copartner  to  account 
to  the  partnership  for  the  profits  of  such  business.  Bn. 
March  21.  1872. 

Cal.  Rep.  Cit    109,  182. 
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ARTICLE  IV. 

LIABILITY  OF  PARTNERS. 

9  2442.  Liability  of  partners  to  third  persons. 

S  2443.  Liability  for  eacb  other's  acts  as  agents. 

I  2444'.  Liability  of  one  held  out  as  partner. 

5  2446.  No  one  liable  as  partner  unless  held  out  tut  such. 

S  2442.  Liability  of  partners  to  third  persons,  Ehrery 
general  partner  te  liable  to  tbird  persons  for  all  the  obll- 
gations  of  the  partnership.  Jointly  with  his  copartners. 
Bn.  March  21«  1872. 

Cal.  Rep.  Clt    63,  158;  69,  620;  89,  370;  89,  634. 

§  2443.  Liability  for  each  other's  acts  as  agents.  The 
liability  of  general  partners  for  each  other's  acts  is  defined 
by  the  title  on  Agency.    En.  March  21,  1872. 

CaL  Rep.  Cit    89,  534;  114,  899;  131,  7. 
See  ante,  sees.  2429,  2430. 

§  2444.  Liability  of  one  held  out  as  partner.  Anyone 
permitting  himself  to  be  represented  as  a  partner,  general 
or  special,  is  liable,  as'  such  to  third  persons  to  whom  such 
representation  is  communicated,  and  who,  on  the  faith 
thereof,  give  credit  to  the  partnership.    En.  March  21,  1872. 

Cal.  Rep.  Cit    122,  613;  122,  614. 

g  2445.  No  one  liable  as  partner  unless  held  out  as 
such.  No  one  is  liable  as  a  partner  who  is  not  such  in 
fact,  except  as  provided  in  the  last  section.  Bn.  March 
21,  1872. 

CaL  Rep.  Cit    122,  614. 

ARTICLE  V. 

TERMINATION    OF   PARTNERSHIP. 

S  2449.  Duration  of  partnership. 

I  2460.  Total  dissolution  of  partnership. 

S  2451.  Partial  dissolution. 

{  2462.  Partner  entitled  to  dissolution. 

I  2463.  Notice  of  termination. 

i  2454.  Notice  by  change  of  name. 

§  2449.  Duration  of  partnership.  If  no  term  is  pre- 
scribed by  agreement  for  its  duration,  a  general  partner- 
ship continues  until  dissolved  by  a  partner  or  by  operation 
of  law.    En.  March  21.  1872. 

DisBolution  of  special  partnership:  See  post,  sec.  2609. 
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§  2450.  Total  dissolution  of  partnership.  A  general 
partnership  is  dissolved  as  to  all  the  partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its 
duration; 

2.  By  the  expressed  will  of  any  partner,  If  there  is  no 
snch  agreement; 

3.  By  the  death  of  a  partner; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  in- 
terest of  any  partner  in  the  partnership  property; 

5.  By  war,  or  the  prohibition  of  commercial  InterooiirBe 
between  the  country  in  which  one  partner  resides  and  that 
in  which  another  resides;  or, 

6.  By  a  Judgment  of  dissolution.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    89,  550;  104,  805. 

Partner's  power  after  dissolution  of  firm:  See  post,  sees. 
2458  et  sea. 

§  2451.  Partial  dissolution.  A  general  partnership  may 
be  dissolved,  as  to  himself  only,  by  the  expressed  will  of 
any  partner,  notwithstanding  his  agreement  for  its  con- 
tinuance, subject,  however,  to  liability  to  his  copartners 
for  any  damage  caused  to  them  thereby,  unless  the  circum- 
stances are  such  as  entitled  him  to  a  Judgment  of  disso- 
lution.   En.  March  21,  1872. 

§  2452.  Partner  entitled  to  dissolution.  A  general  part- 
ner is  entitled  to  a  Judgment  of  dissolution: 

1.  When  he,  or  another  partner,  becomes  legally  in- 
capable   of    contracting; 

2.  When  another  partner  fails  to  perform  his  duties  un- 
der the  agreement  of  partnership,  or  is  guilty  of  serious 
misconduct;  or, 

3.  When  the  business  of  the  partnership  can  be  carried 
on  only  at  a  permanent  loss.    En.  March  21,  1872. 

§  2453.  Notice  of  termination.  The  liability  of  a  gen. 
eral  partner  for  the  acts  of  his  copartners  continues,  even 
after  a  dissolution  of  the  copartnership,  in  favor  of  persons 
who  have  had  dealings  with  and  given  credit  to  the  part- 
nership during  its  existence,  until  they  have  had  personal 
notice  of  the  dissolution;  and  in  favor  of  other  persons 
until  such  dissolution  has  been  advertised  In  a  newspapo* 
published  in  every  county  where  the  partnership,  at  the 
time  of  its  dissolution,  had  a  place  of  business,  if  a  news- 
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paper  is  there  published,  to  the  extent  in  eittier  case  to 
which  such  persons  part  with  value  in  good  faith,  and  in 
the  belief  that  such  partner  is  still  a  member  of  the  firm. 
En.  March  21.  1872. 

Cal.  Rep.  Cit.    112.  383;  112,  383. 
Compare  sec.  2509,  post. 

§  2454.  Notice  by  change  of  name.  A  change  .of  the 
partnership  name,  which  plainly  indicates  the  withdrawal 
of  a  partner  is  sufficient  notice  of  the  fact  of  such  with- 
drawal to  all  persons  to  whom  it  is  communicated;  but  a 
change  in  the  name,  which  does  not  contain  such  an  in- 
dication is  not  notice  of  the  withdrawal  of  any  partner. 
En.  March  21,  1872. 

ARTICLE  VI. 

LIQUIDATION. 

§  :!453.  Powers  of  partners  after  dissolution. 

§  24i^9.  Who  may  act  In  liquidation. 

I  24e0.  Who  may  not  act  In  liquidation. 

§  2461.  Powers  of  partners  In  liquidation. 

I  2462.  What  partner  may  do  In  liquidation. 

§  2458.  Powers  of  partners  after  dissolution.  After  the 
dissolution  of  a  partnership,  the  powers  and  authority  of 
the  partners  are  such  only  as  are  prescribed  by  this  arti- 
cle.   En.  March  21,  1872. 

Cal.  Rep.  Cit.    81,  18;  89,  551. 

§  2459.  Who  may  act  in  liquidation.  Any  member  of  a 
general  partnership  may  act  in  liquidation  of  its  affairs, 
except  as  provided  by  the  next  section.  En.  March  2, 
1872. 

Cal.  Rep.  Cit.    74,  420;   81,  18. 

§  2460.  Wlio  may  not  act  in  liquidation.  If  the  liquida- 
tion of  a  partnership  is  committed,  by  consent  of  all  the 
partners,  to  one  or  more  of  them,  the  others  have  no  right 
to  act  therein;  but  their  acts  are  valid  in  favor  of  persons 
parting  with  value,  in  good  faith,  upon  credit  thereof.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    74,  420;  93,  126. 

§  2461.  Powers  of  partners  in  liquidation.  A  partner 
authorized  to  act  in  liquidation  may  collect,  compromise, 
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or  release  any  debts  due  to  the  partnership,  pay  or  com- 
promise any  claims  against  it,  and  dispose  of  the  partner- 
ship property.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     74.  420;  81,  18;   84,  92;  84,  94. 

§  2462.  What  partner  may  do  In  liquidation.  A  partner 
authorized  to  act  in  liquidation  may  indorse,  in  the  name 
of  the  firm,  promissory  notes,  or  other  obligations  held  by 
the  partnership,  for  the  purpose  of  collecting  the  same, 
but  he  cannot  create  any  new  obligation  in  its  name,  or 
revive  a  debt  against  the  firm,  by  an  acknowledgment 
when  an  action  thereon  is  barred  under  the  provisions  of 
the  Code  of  Civil  Procedure.  En.  March  21,  1872.  Am'd. 
1873-4,  252. 

Cal.  Rep.  Cit.    89,  551. 

ARTICLE  VII. 

OF  THE  USE  OF  FICTITIOUS  NAMES. 

S  2466.    Fictitious  name;    duties  of  those   using. 
§  2467.    style  of  foreign  partnership. 
I  24f.8.    Certificate,   execution,    filing,    etc. 
§  24€d.    New  certificates  on  change  of  partner. 
§  2470.  0  Register  of  Ruch   Arms  to  be  kept  by  county  clerk. 
§  2471.    Certified  copies  of  register,  and  proof  of  publication,  to  bo  evl- 
dence. 

§  2466.  Fictitious  name;  duties  of  those  using.  Elxcept 
as  otherwise  provided  in  the  next  section  every  partner- 
ship transacting  business  in  this  state  under  a  fictitious 
name,  or  a  designation  not  showing  the  names  of  the  per- 
sons interested  as  partners  in  such  business,  mubt  file 
with  the  clerk  of  the  county  in  which  its  principal  place 
of  business  is  situated  a  certificate  stating  the  names  in 
full  of  all  the  members  of  such  partnership  and  their 
places  of  residence,  and  publish  the  same  once  a  week,  for 
four  successive  weeks,  in  a  newspaper  published  in  the 
county,  if  there  be  one,  and  if  there  be  none  in  such 
county,  then  in  a  newspaper  published  in  an  adjoining 
county.    En.  March  21.  1872.    Am'd.  1873-4,  253. 

Cal.  Rep.  Cit  56,  161;  56,  263;  56,  264;  64,  73;  67,  26; 
67,  636;  70,  399;  74,  153;  74,  156;  74,  588;  81,  283; 
82,  584;  85.  143;  88,  601;  88,  647;  89,  106;  92.  226; 
93,  126;  101.  90;  118.  17;  135,  622;   135.  628. 

S  2467.    Style  of  foreign  partnership.    A  commercial  or 
banking  partnership,  established  and  transacting  bosiness 


487  GBNBRAL  PARTNBRSBIP.  S8  2MB,  M68 

in  a  place  without  the  United  States,  may,  without  filing 
the  certificate,  or  making  the  publication  preseiibed  in 
the  last  section,  use  in  this  state  the  partnership  name 
used  by  it  there,  although  it  be  fictitious,  or  do  not  show 
the  names  of  the  persons  interested  as  partners  in  such 
business.    En.  March  21,  1872.    Am'd.  1873-4,  253. 

Cal.  Bep.  at.  67,  636. 

§  2468.  Certificate,  execution,  filing,  etc.  The  certifi- 
cate filed  with  the  clerk,  as  provided  in  section  twenty- 
four  hundred  and  sixty-six,  must  be  signed  by  the  part- 
ners, and  acknowledged  before  some  officer  authorized  to 
take  the  acknowledgment  of  conveyances  of  real  prop- 
erty. Where  the  partnership  is  hereafter  formed,  the  cer- 
tificate must  be  filed,  and  the  publication  designated  in 
that  section  must  be  made  within  one  month  after  the 
formation  of  the  partnership,  or  within  one  month  froin 
the  time  designated  in  the  agreement  of  it?  members  for 
the  commencement  of  the  partnership;  where  the  partner- 
ship has  been  heretofore  formed,  the  certificate  must  be 
filed,  and  the  publication  made  within  six  months  after 
the  passage  of  this  act.  Persons  doing  business  as  part- 
ners contrary  to  the  provisions  of  this  article  shall  not 
maintain  any  action  upon  or  on  account  of  any  contracts 
made  or  transactions  had  in  their  partnership  name,  in 
any  court  of  this  state,  until  they  have  first  filed  the  cer- 
tificate and  made  the  publication  herein  required.  En. 
March  21,  1872.     Am'd.  1873-4,  253. 

Cal.  Rep.  Cit.  56,  161;  56,  162;  56,  264;  61,  156;  64,  73; 
64,  74;  67.  26;  67^636;  70,  399;  74,  154;  74,  588;  77, 
72;  81,  283;  89,  106;  93,  126;  101,  90;  111,  138;  118, 
17;   135,  622;   135.  623. 

§  2469.  New  certificates  on  change  of  partner.  On 
every  change  in  the  members  of  a  partnership  transact- 
ing business  in  this  state  under  a  fictitious  name,  or  a 
designation  which  does  not  show  the  names  of  the  per- 
Bons  interested  as  partners  in  its  business,  except  in  the 
cases  mentioned  in  section  twenty-four  hundred  and  sixty- 
seven,  a  new  certificate  must  be  filed  with  the  county 
clerk,  and  a  new  publication  made,  as  required  by  this 
article  on  the  formation  of  such  partnership.  En.  March 
21,  1872.    Am'd.  1873-4,  254. 

Cal.  Rep.  Cit    93,  178. 
CivU  Code-88 
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§  2470.  Register  of  such  firms  to  be  kept  by  county 
clerk.  Byery  oounty  clerk  must  keep  a  register  of  the 
names  of  firms  and  persons  mentioned  in  the  certificates 
filed  with  him,  pursuant  to  this  article,  entering  in  alpha- 
betical order  the  name  of  every  such  partnership,  and  of 
each  partner  therein.  En.  March  21,  1872.  Am'd.  1873-4, 
254. 

§  2471.  Certified  copies  of  register,  and  proof  of  publica- 
tion, to  be  evidence.  Copies  of  the  entries  of  a  county 
clerk,  as  herein  directed,  when  certified  by  him,  and  afll- 
davits  of  publication,  as  herein  directed,  made  by  the 
printer,  publisher,  or  chief  clerk  of  a  newspaper,  are  pre- 
sumptive evidence  of  the  facts  therein  stated.  En.  March 
21,  1872. 

Cal.  Rep.  Cit    93,  178. 

CHAPTER    III. 

SPECIAL   PARTNERSHIP. 

A.rtlcle  I.  Formation  of  Partnership,   {{  2477-2486. 

II.  Powers.  Rights,  and  DuUei  of  the  Partners,  |S  M89-I4M. 

III.  Liability  of  Partners.   Sfi  2600-2603.   . 

IV.  Alteration  and  Dissolution  of  the  Partnership,    §|  fBtft'tSSA. 

ARTICLE    I. 

FORMATION   OF   PARTNERSHIP. 

S  2477.  Formation  of  special  partnership. 

§  2478.  Of  what  to  consist. 

I  2479.  Certified  statement. 

I  2480.  Acknowledged  and  recorded.    False  statement. 

S  24S1.  Aflidavit  as  to  sums  contributed. 

{  2482.  No  partnership  until  compliance. 

S  24S3.  CertlAcate  to  be  published. 

I  2484.  Affidavit  of  publication  filed. 

S  2485.  Renewal  of  special  partnership. 

9  2477.  Formation  of  special  partnersliip.  A  special 
partnership  may  be  formed  by  two  or  more  persons  in  the 
manner  and  with  the  effect  prescribed  in  this  chapter,  tor 
the  transaction  of  any  business  except  banking  or  insur- 
ance.   En.  March  21,  1872. 

Cal.  Rep.  Cit.    74,  419;  128,  128. 

Fraud  in  partnership  matters  a  misdemeanor:  Pen. 
Code,  sec.  858. 

§  2478.  Of  what  to  consist.  A  special  partnership  may 
consist  of  one  or  more   persons   called   general   parUiers, 
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and  one  or  more  persons  called    special    partners.    En. 
March  21,  1872. 
CaL  Rep.  Cit.    128,  128. 

S  2470.  Certified  ttalement.  Persons  desirous  of  form- 
ing a  special  partnership  must  severally  sign  a  certificate, 
stating: 

1.  The  name  under  which  the  partnership  is  to  be  con- 
ducted; 

2.  The  general  nature  of  the  business  intended  to  be 
transacted; 

3.  The  names  of  all  the  partners,  and  their  residenees, 
specifying  which  are  general  and  which  are  special  part- 
ners; 

4.  The  amount  of  capital  which  each  special  partner  has 
contributed  to  the  common  stock; 

5.  The  periods  at  which  such  partnership  will  begin  and 
end.    En.  March  21,  1872. 

§  2480.  Acknowledged  and  recorded.  False  statement. 
Certificates  under  the  last  section  must  be  acknowledged 
by  all  the  partners,  before  some  officer  authorized  to  take 
acknowledgment  of  deeds,  one  to  be  filed  in  the  clerk's 
ofBee,  and  the  other  recorded  in  the  office  of  the  recorder 
3f  the  county  in  which  the  principal  place  of  business  of 
the  partnership  is  situated,  in  a  book  to  be  kept  for  that 
purpose,  open  to  public  inspection;  and  if  the  partnership 
has  places  of  business  situated  in  different  counties,  a  copy. 
of  the  certificate  certified  by  the  recorder  in  whose  office 
it  is  recorded,  must  be  filed  in  the  clerk's  office,  and  re- 
corded in  like  manner  in  the  office  of  the  recorder  in  every 
such  county.  If  any  false  statement  is  made  m  any  such 
certificate,  all  the  persons  interested  in  the  partnership 
are  liable,  as  general  partners,  for  all  the  engagements 
thereof.    En.  March  21,  1872. 

S  2481.  Affidavit  as  to  sums  contributed.  An  affidavit 
of  each  of  the  partners,  stating  that  the  sums  specified  in 
the  certificate  of  the  partnership  as  having  been  con- 
tributed by  each  of  the  special  partners,  have  been  actually 
and  in  good  faith  paid,  in  the  lawful  money  of  the  United 
States,  must  be  filed  in  the  same  office  with  the  original 
certificate.    En.  March  21,  1872. 

S  2482.  No  partnership  until  compliance.  No  special 
partnership  is  formed  until  the  provisions  of  the  last  five 
sections  are  complied  with.    En.  March  21,  1872. 
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§  2483.  Certificate  to  be  pubiished.  The  certificate 
mentioned  in  this  article,  or  a  statement  of  its  substance, 
must  be  published  in  a  newspaper  printed  in  tha  countj 
where  the  original  certificate  is  filed,  and  !f  no  newspaper 
is  there  printed,  then  in  a  newspaper  in  the  state  nearest 
thereto.  Such  publication  must  be  made  once  a  week  for 
four  successive  weeks,  beginning  within  one  week  from 
the  time  of  filing  the  certificate.  In  case  such  publication 
is  not  so  made,  the  partnership  must  be  deemed  general. 
En.  March  21,  1872. 

§  2484.  Affidavit  of  publication  filed.  An  affidavit  of  the 
making  of.  the  publication  mentioned  in  the  preceding  sec- 
tion, made  by  the  printer,  publisher,  or  chief  clerk  of  the 
newspaper  In  which  such  publication  is  made,  may  be  filed 
with  the  county  recorder  with  whom  the  original  certifi- 
cate was  filed,  and  is  presumptive  evidence  of  the  facts 
therein  stated.    En.  March  21,  1872. 

S  2485.  Renewal  of  special  partnership.  Every  renewal 
or  continuance  of  a  special  partnership  must  be  certified, 
recorded,  verified,  and  published  in  the  same  manner  as 
upon  its  original  formation.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    128,  128. 

Compare  with  sec.  2507,  post 


ARTICLE  n. 

POWERS,   RIGHTS,  AND  DUTIES  OP  THE  PARTNERS. 

$  24S9.  Who  to  do  business. 

I  2490.  Special  partners  may  a'dvlae. 

I  2491.  May    loan   money.    Insolvency. 

§  2492.  General  partners  may  sue  and  be  sued. 

I  24!>3.  Withdrawal  of  capital. 

§  2494.  Interest  and  proflts. 

I  24)95.  Result  of  withdrawing  capital. 

S  2496.  Preferential  transfer  void. 

§  2489.  Who  to  do  business.  The  general  partners  only 
bave  authority  to  transact  the  business  of  a  special  part- 
nership.   En.  March  21,  1872. 

§  2490.  Special  partners  may  advise.  A  special  part- 
ner may  at  all  times  investigate  the  partnership  affairs, 
and  advise  his  partners,  or  their  agents,  as  to  their  manage- 
ment.   Bn.  March  21,  1872. 
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§  2491.  May  loan  money.  Insolvency.  A  special  part- 
ner may  lend  money  to  the  partnership,  or  adTance  money 
for  it,  and  take  from  it  security  therefor,  and  as  to  such 
loans  or  advances  has  the  same  rights  as  any  other  credi- 
tor; but  in  case  of  the  insolvency  of  the  partnership,  all 
other  claims  which  he  may  have  against  it  must  be  post- 
poned until  all  other  creditors  are  satisfied.  En.  March 
21,  1872. 

i  2492.    General  partners  may  sue  and  be  sued.    In  all 

matters  relating  to  a  special  partnership,  its  general  part- 
ners may  sue  and  be  sued  alone,  in  the  same  manner  as  if 
there  were  no  special  partners.    En.  March  21,  1872. 

§  2493.  Withdrawal  of  capital.  No  special  partner,  un- 
der any  pretense,  may  withdraw  any  part  of  the  capital  in- 
vested by  him  in  the  partnership,  during  its  continuance. 
En.  March  21,  1872. 

See  sec.  2495,  post 

§  2494.  Interest  and  profits.  A  special  partner  may  re- 
ceive such  lawful  interest  and  such  proportion  of  profits  as 
may  be  agreed  upon,  if  not  paid  out  of  the  capital  invested 
in  the  partnership  by  him,  or  by  some  other  special  part- 
ner, and  is  not  bound  to  refund  the  same  to  meet  subse- 
quent losses.    En.  March  21,  1872. 

§  2495.  Result  of  withdrawing  capital.  If  a  special  part- 
ner withdraws  capital  from  the  firm,  contrary  to  the  pro- 
visions of  this  article,  he  thereby  becomes  a  general  part- 
ner.   En.  March  21,  1872. 

See  sec.  2493. 

§  2496.  Preferential  transfer  void.  Every  transfer  of 
the  property  of  a  special  partnership,  or  of  a  partner 
therein,  made  after  or  in  contemplation  of  the  Insolvency 
of  such  partnership  or  partner,  with  intent  to  give  a  prefer- 
ence to  any  creditor  of  such  partnership  or  partner  over 
any  other  creditor  of  such  partnership,  is  void  against  the 
creditors  thereof;  and  every  Judgment  confessed,  lien  cre- 
ated, or  security  given,  in  like  manner  and  with  the  lilce 
Intent,  is  in  like  manner  void.    En.  March  21,  1872. 
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ARTlCtM  III. 

INABILITY   OF  PARTNERS. 

S  2500.  Liability  of  partners. 

§  2-701.  Of  apecial  partners. 

I  2502.  Liability  for  unintentional  act. 

S  2503.  Who  may  question  existence  of  special  partnership. 

9  2500.  Liability  of  partners.  The  general  partners  in 
a  special  partnership  are  liable  to  the  same  extent  as  part- 
ners in  a  general  partnership.    En.  March  21,  1872. 

§  2501.  Of  special  partners.  The  contribution  of  a  ape- 
clal  partner  to  the  capital  of  the  firm,  and  the  increase 
thereof,  is  liable  for  its  debts,  but  he  is  not  otherwise  liable 
therefor,  except  as  follows: 

1.  If  he  has  willfully  made  or  permitted  a  false  or  mate- 
rially defective  statement  in  the  certificate  of  the  partner- 
ship, the  affidavit  filed  therewith,  or  the  published  an- 
nouncement thereof,  he  is  liable  as  a  general  partner,  to  all 
creditors  of  the  firm; 

2.  If  he  has  willfully  interfered  with  the  business  of  the 
firm,  except  as  permitted  in  article  II  of  this  chapter,  he  is 
liable  in  liiie  manner,  or, 

3.  If  he  has  willfully  Joined  in  or  assented  to  an  act  oon* 
trary  to  any  of  the  proyisions  of  article  II  of  this  chapter, 
he  is  liable  in  like  manner.    En.  March  21,  1872. 

False  certificate:  See  sees.  2480  and  2482,  ante. 

§  2502.    Liability  for  unintentional  act    When  a  special 

partner  has  unintentionally  done  any  of  the  acts  mentioned 
in  the  last  section,  he  is  liable,  as  a  general  partner,  to  any 
creditor  of  the  firm  who  has  been  actually  misled  thereby 
to  his  prejudice.    En.  March  21,  1872. 

§  2503.  Who  ntay  question  existence  of  special  partner- 
ship. One  who,  upon  making  a  contract  with  a  partner* 
ship,  accepts  from  or  gives  to  it  a  written  memorandum  of 
the  contract,  stating  that  the  partnership  is  special,  and 
giving  the  names  of  the  special  partners,  cannot  afterward 
charge  the  persons  thus  named  as  general  partners  upon 
that  contract,  by  reason  of  an  error  or  defect  in  the  pro- 
ceedings for  the  creation  of  the  special  partnership,  prior 
to  the  acceptance  of  the  memorandum,  if  an  effort  haus  been 
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made  by  the  partners.  In  good  faith,  to  form  a  special  part- 
nershlp  in  the  manner  required  by  article  I  of  this  chapter. 
Bn.  March  21.  1872. 


ARTICLB  IV. 

ALTERATION  AND  DISSGLITriON. 

S  2SffI*  When  special  partnership  becomefl  general. 

I  2508.  How  new  special  partners  may  be  admitted. 

I  2509.  Dissolution  of  special   partnerships.    Notice. 

S  2610.  The  name  of  a  special  partner  not  used,  unless. 

S  2507.  When  special  partnership  becomes  general.  A 
special  partnership  becomes  general  if,  within  ten  days 
after  any  partner  withdraws  from  it,  or  any  new  partner  is 
received  into  it,  or  a  change  is  made  in  the  nature  of  its 
business  or  in  its  name,  a  certificate  of  such  fact,  duly 
verified  and  signed  by  one  or  more  of  the  partners,  is  not 
filed  with  the  county  clerk  and  recorder  with  whom  the 
original  certificate  of  the  partnership  was  filed,  and  notice 
thereof  published  as  is  provided  in  article  I  of  this  chapter 
for  the  publication  of  the  certificate.    En.  March  21,  1872. 

S  2608.  How  new  special  partners  may  be  admitted. 
New  special  partners  may  be  admitted  into  a  special  part- 
nership upon  a  certificate,  stating  the  names,  residences, 
and  contributions  to  the  common  stock  of  each  of  such 
partners,  signed  by  each  of  them,  and  by  the  general  part- 
ners verified,  acknowledged,  or  proved,  according  to  the 
provisions  of  article  I  of  this  chapter,  and  filed  with  the 
county  clerk  and  recorder  with  whom  the  original  cer- 
tificate of  the  partnership  was  filed.    En.  March  21,  1872. 

S  2509.  Dissolution  of  special  partnerships.  Notice.  A 
special  partnership  is  subject  to  dissolution  in  the  sanxe 
manner  as  a  general  partnership,  except  that  no  dissolu- 
tion, by  the  act  of  the  partners,  is  complete  until  a  notice 
thereof  has  been  filed  and  recorded  in  the  office  of  the 
county  clerk  and  recorder  with  whom  the  original  certifi- 
cate waa  recorded,  and  published  one  in  each  week,  for 
four  successive  weeks,  in  a  newspaper  printed  In  each 
county  where  the  partnership  has  a  place  of  business.  En. 
March  21,   1872. 

Dissolution  of  general  partnership:  See  ante,  sees.  2450 
et  seQp 
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S  2510.  The  name  of  a  special  partner  not  used,  unless. 
The  name  of  a  special  partner  must  not  be  used  in  tne 
firm  name  of  partnership,  unless  it  be  accompanied  with 
the  word  "limited."    En.  March  21.  1872. 


CHAPTER  IV. 

MINING  PARTNERSHIPS.   . 

S  2511.  When  a  mining  partnership  exists. 

§  27)12.  Express  ag'ieemcnt  not  necessary  to  constitute. 

§  2513.  FrofiTa  and  lo8.sos,  how  shared. 

i  2514.  Lien  of  partners. 

I  2515.  Mine — Partnership  property. 

S  2516.  Partnership  not  di«'solved  by  sale  of  interest. 

S  2517.  Purchaser  takes,  subject  to  Hens,  unl^,  etc 

S  2518.  Takes  with  notice  of  lien,  when. 

I  2519.  Contract  in  writing,  when  bindfng. 

f  2520.  Owners   of   majority    of   shares   govern. 

§  2511.  When  a  mining  partnership  exists.  A  mining 
partnership  exists  when  two  or  mpre  persons  who  own  or 
acquire  a  mining  claim  for  the  purpose  of  working  it  and 
extracting  the  mineral  therefrom  actually  engage  in  worK- 
ing  the  same.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    81,  16;   89,  372;   107,  510;   121,  215;   127, 
521;    128.  127. 

S  2512.  Express  agreement  not  necessary  to  constitute. 
An  express  agreement  to  become  partners  or  to  share  the 
profits  and  losses  of  mining  is  not  necessary  to  the  forma- 
tion or  existence  of  a  mining  partnership.  The  relation 
arises  from  the  ownership  of  shares  or  interests  in  the 
mine  and  working  the  same  for  the  purpose  of  extracting 
the  minerals  therefrom.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    89,  372;  107,  511;  127,  521. 

9  2513.  Profits  and  losses,  how  shared.  A  member  of  a 
mining  partnership  shares  in  the  profits  and  losses  thereof 
In  the  proportion  which  the  interest  or  share  he  owns  m 
the  mine  bears  to  the  whole  partnership  capital  or  whole 
number  of  shares.    En.  March  21,  1872. 

Cal.    Rep.    Cit.    89.    371. 

§  2514.  Lien  of  partners.  Each  member  of  a  mining 
partnership  has  a  lien  on  the  partnership  property  for  the 
lebts  due  the  creditors  thereof,  and  for  money  adyanced 
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by  him  for  its  use.  This  lien  exists  notwitustanding  there 
is  an  agreement  among  the  partners  that  it  must  not.  Kn. 
March  21,  1872. 

Gal.  Rep.  Git    66,  578;   89,  371;  144;  773. 

Corresponding  sections  as  to  general  partners:  See  see. 
2405,  ante;   see  also  sees.  2517,  2518,  post 

S  2515.  Mine — Partnership  property.  The  mining 
ground  owned  and  worked  by  partners  in  mining,  whether 
purchased  with  partnership  funds  or  not,  is  partnership 
property.    En.  March  21,  1872. 

S  2516.  Partnership  not  dissolved  by  sale  of  Interest. 
One  of  the  partners  in  a  mining  partnership  may  convey 
his  interest  in  the  mine  and  business  without  dissolving 
the  partnership.  The  purchaser,  from  the  date  of  his  pur- 
chase, becomes  a  member  of  the  partnership.  En.  March 
21,  1872. 

Termination  of  partnership  generally:  See  sees.  2449  et 
seq. 

S  2517.  Purchaser  takes,  subject  to  liens*  unless,  etc.  A 
purchaser  of  an  interest  in  the  mining  ground  of  a  mining 
partnership  takes  it  subject  to  the  liens  existing  in  favor 
of  the  partners  for  debts  due  all  creditors  thereof,  or  ad- 
vances made  for  the  benefit  of  the  partnership,  unless  he 
purchased  in  good  faith,  for  a  valuable  consideration,  with- 
out notice  of  such  lien.    En.  March  21,  1872. 

S  2518.  Takes  with  notice  of  lien,  when.  A  purchaser 
of  the  interest  of  a  partner  in  a  mine  when  the  partner- 
ship is  engaged  in  working  it,  takes  with  notice  of  all  liens 
resulting  from  the  relation  of  the  partners  to  each  other 
and  to  the  creditors  of  the  partnership.  Bn.  March  21, 
1872. 

§  2519.  Contract  In  writing,  when  binding.  No  member 
of  a  mining  partnership  or  other  agent  or  manager  thereof 
can,  by  a  contract  in  writing,  bind  the  partnership,  ex- 
cept by  express  authority  derived  from  the  members 
thereof.    En.  March  21,  1872. 

S  2520.  Owners  of  majority  of  shares  govern.  The  de- 
cision of  the  members  owning  a  majority  of  the  shares  or 
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interests  in  a  mining  partnership  binds  it  in  the  conduct 
of  its  business.    En.  March  21,  1872. 

CaL   Rep.   Oit.    89,   371. 

Majority  of  members  in  general  partnerahipB:  Sec  2428, 
ante. 


TITLE    XL 

INSURANCB. 

Chapter  I.  Insurance  in  General,  §§  2527-2649. 

II.  Marine  Insurance,  S9  2655-2746. 

III.  Fire  Insurance.   S§  2752-2757. 

IV.  Life  and  Health  Insurance,  §5  2762-2766. 

CHAPTER  I. 

INSURANCE   IN   GBNERAU 

Article  I.  Dtflnltion  of  Insurance,   {  2627, 

II.  What  may  be  Insured,   $$  2531-2634. 

in.  Parties.    §{    2538-2542. 

IV.  Insurable  interest.   §§  2546-2668. 

V.  Concealment   and    Representations,    fj    26(a-26tt. 

VI.  The   Policy.    $8   2o86-25!». 

VII.  Warranties,    {§    iJ6<^'3-2612. 
VIII.     Preniiuin,    §§    2616-2622. 

IX.  Loss,   SS  2626-2629. 

X.  Notice   of  L.08S.    5$    2633-2637. 

XI.  Double  Insurance,   §§  2641-2642. 

XII.  Reinsurance,    S5   2646-2649. 

ARTICLS  I. 

DEFINITION    OF   INSURANCB. 
I  2627.    Insurance,    what. 

9  2527.  Insurance,  what.  Insurance  is  a  contract 
whereby  one  undertakes  to  Indemnify  another  against  loss, 
damage,  or  liability,  arising  from  an  unknown  or  contln- 
gent  event.    En.  March  21,  1872. 

CaL  Hep.  Cit    107,  330;  125,  Cll. 

Insurance  corporations:  See  sees.  414  et  seq. 

Office  and  duties  of  insurance  commissioners:  Pot  Code, 
Bees.  594-634.  Destruction  of  Insured  property:  Pen.  Code, 
sec  648.    Arson:  Pen.  Code,  sees.  447-456. 
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ARTICLE    II. 

WHAT  MAT  BE  INSUREU). 
25S1.    What  event*  may  be  insured  against. 
2632.    Insurance  of  lottery  or  lottery  prise  unauthorised. 
2533.    Usual  kinds  of  insurance. 
2634.    All  subject  to  this  chapter. 

S  2531.  What  events  may  be  Insured  against.  Any  con- 
tingent or  unknown  event,  whether  past  or  future,  which 
may  damnify  a  person  having  an  insurable  Interest,  or 
create  a  liability  against  him,  may  be  insured  against, 
subject  to  the  provisions  of  this  chapter.  £n.  March  21, 
1872. 

Gal.  Rep.  Clt    107,  330. 

Insurable  Interest:  See  post,  sees.  2546  et  seq.,  2669  et 
seq. 

S  2532.  Insurance  of  lottery  or  lottery  prize  unauthor- 
ized. The  preceding  section  does  not  authorize  an  insur- 
ance for  or  against  the  drawing  of  any  lottery,  or  for  or 
against  any  chance  or  ticket  In  a  lottery  drawing  a  prize. 
En.  March  21,  1872. 

Lotteries:  Pen.  Code,  sees.  324,  326. 

S  2533.  Usual  kinds  of  insurance.  The  most  usual  kinds 
of  Insurance  are: 

1.  Marine  insurance; 

2.  Fire  Insurance; 

3.  Life  Insurance; 

4.  Health  Insurance,  and 

5.  Accident  insurance:  En.  March  21,  1872. 
Marine  insurance:  See  post,  sees.  2655  et  seq. 
Fire  Insurance:   See  post,  sees.  2752  et  seq. 

Life  and  health  Insurance:  See  post,  sees.  2762  et  seq. 

S  2534.  Ail  subject  to  this  chapter.  All  kinds  of  Insur- 
ance are  subject  to  the  provisions  of  this  chapter.  En. 
March  21,  1872. 

ARTICLE     III. 

PARTIES  TO  THE   CONTRACT. 
9  2S38.    Designation  of  parties. 
8  ^89.    Who  may  insuro. 
S  2640.    Who  may  be  insured. 

8  2541.    Asslflrnment  to  mortgagee  of  thing  insured. 
I  2642.    New  contract  between  insurer  and  assignee. 
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S  2538.  Designation  of  parties.  The  person  who  nnder- 
takes  to  Indemnify  another  by  a  contract  of  insurance  is 
called  the  insurer,  and  the  person  indemnified  is  called  the 
insured.    En.  March  21,  1872. 

S  2539.  Who  may  insure.  Anyone  capable  of  making 
a  contract  may  be  an  insurer,  subject  to  the  restrictions 
imposed  by  special  statutes  upon  foreign  corporations, 
nonresidents,  and  others.    En.  March  21,  1872. 

S  2540.  Who  may  be  insured.  Anyone  except  a  public 
enemy  may  be  insured.    En.  March  21,  1872. 

9  2541.  Assignment  to  mortgagee  of  thing  Insured. 
Where  a  mortgagor  of  property  effects  insurance  in  his 
own  name,  providing  that  the  loss  shall  be  payable  to  the 
mortgagee,  or  assigns  a  policy  of  insurance  to  the  mort- 
gagee, the  insurance  is  deemed  to  be  upon  the  interest  of 
the  mortgagor,  who  does  not  cease  to  be  a  party  to  the 
original  contract,  and  any  act  of  his  which  would  other- 
wise avoid  the  insurance  will  have  the  same  effect,  al- 
though the  property  is  in  the  hands  of  the  mortgagee,  but 
any  act  which,  under  the  contract  of  insurance,  is  to  be 
performed  by  the  mortgagor,  may  be  performed  by  the 
mortgagee,  with  the  same  effect  as  if  it  had  been  per- 
formed by  the  mortgagor.  En.  March  21,  1872.  Am'd. 
1905,  616. 

The  'change  consiets  In  the  addition  of  the  dauM  foUowlng  ''moriga- 
gee,"  and  Is  designed  to  authorize  a  mortgagee  In  whose  f&vor  Inrar- 
ance  is  effected,  to  perform  for  the  mortgagor  any  acts  to  be  per- 
formed by  him,  with  the  same  effect  as  If  performed  by  the  mortga- 
gor.—Code  Commissioner's  Note. 

Cal.  Rep.  Cit.    128,  19;   136,  547. 

S  2542.    New  ^  ontract  between  Insurer  and  assignee.    If 

an  insurer  assents  to  the  transfer  of  an  insurance  from  a 
mortgagor  to  a  mortgagee,  and,  at  the  time  of  his  assent, 
Imposes  further  obligations  on  the  assignee,  making  a  new 
contract  with  him,  the  acts  of  the  mortgagor  cannot  affect 
his  rights.    En.  March  21,  1872. 
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ARTICLE    IV. 

INSURABLE    INTEREST. 

S  2S46.  Insurable  Interest,  what. 

S  2647.  In  what  may  consist. 

{  2S48.  Interest  of  carrier  or  depoaltary. 

\  2349.  Mere  expectancies. 

\  2590.  Measure  of  Interest  in  property. 

I  2561.  Insurance    without    interest    illegal. 

5  2852.  When  interest  must  exist. 

\  263S.  Effect  of  transfer. 

S  2S64.  Transfer  after  loss. 

S  2666.  Exception  in  the  case  of  several  subjects  !n  one  policy. 

\  2556.  In  case  of  the  death  of  the  Insurer. 

\  2557.  In  the  case  of  transfer  between  cotenants. 

9  2568.  Policy,  when  void. 

8  2546.  Insurable  Interest,  what.  Erery  interest  in 
property,  or  any  relation  thereto,  or  liability  in  respect 
thereof,  of  such  a  nature  that  a  contemplated  peril  might 
directly  damnify  the  insured,  is  an  insurable  interest. 
En.  March  21,  1872. 

Partner:   See  post,  sec.  2590. 
Bailees,  etc.:  See  sec.  2548,  infra. 
Future  products  insurable:  See  sec.  2549,  infra. 
Life  insurance:   See  post,  sees.  2762,  2763. 
Stating    insurer's    interests    in    policy:    See    post,  sees. 
2568,  2587. 

S  2547.  In  what  may  consist.  An  insurable  interest  in 
property  may  consist  in: 

1.  An  existing  interest; 

2.  An  inchoate  interest  founded  on  an  existing  interest; 

or, 

3.  An  expectancy,  coupled  with  an  existing  interest  in 
that  out  of  which  the  expectancy  arises.  En.  March  21, 
1872. 

9  2548.  Interest  of  carrier  or  depositary.  A  carrier,  or 
depositary  of  any  kind  has  an  insurable  interest  in  a 
thing  held  by  him  as  such,  to  the  extent  of  its  value.  En. 
March  21,  1872. 

S  2549.  Mere  expectancies.  A  mere  contingent  or  ex- 
pectant interest  in  anything,  not  founded  on  an  actual 
right  to  the  thing,  nor  upon  any  valid  contract  for  it,  is 
not  insurable.    En.  March  21,  1872. 

18 
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9  2560.    Measure  of  Interett  In  property.    The  measure 

of  an  insurable  interest  in  property  is  the  extent  to  which 
the  insured  might  be  damnified  by  loss  or  injury  thereof. 
En.  March  21,  1872. 

See  also  next  sectioiL 

Measure  of  indemnity  in  marine  insurance:  See  post, 
sec.  2736. 

9  2551.  Insurance  without  Interest,  illegal.  The  sole  ob- 
ject of  insurance  is  the  indemnity  of  the  insured,  and  if 
he  has  no  insurable  interest  the  contract  is  void.  En. 
March  21,  1872. 

9  2552.  When  Interest  must  exist.  An  interest  insured 
must  exist  when  the  insurance  takes  effect,  and  when  the 
loss  occurs,  but  need  not  exist  in  the  meantime.  En. 
March  21,  1872. 

9  2553.  Effect  of  transfer.  Except  in  the  cases  speci- 
fied in  the  next  four  sections,  and  in  the  cases  of  life,  ac- 
cident, and  health  insurance,  a  change  of  interest  in  any 
part  of  a  thing  insured,  unaccompanied  by  a  correspond- 
ing change  of  interest  in  the  insurance,  suspends  the  in- 
surance to  an  equivalent  extent,  until  the  interest  in  the 
thing  and  the  interest  in  the  insurance  are  vested  In  the 
same  person.    En.  March  21,  1872. 

Transfer  by  partner:   See  sec.  2557,  infra. 
Transfer  by  operation  of  law:  Sec.  2556,  infra. 
Transfer  of  thing  insured  does  not  transfer  policy:  See 
post,  sec.  2593. 
Transfer  of  life  insurance  policy:  See  post,  sec.  2764. 

9  2554.  Transfer  after  loss.  A  change  of  interest  in  a 
thing  insured,  after  the  occurrence  of  an  injury  wnieh  re- 
sults in  a  loss,  does  not  affect  the  right  of  the  insured  to 
indemnity  for  the  loss.    En.  March  21,  1872. 

9  2555.  Exception  In  the  case  of  several  subjects  In  one 
policy.  A  change  of  interest  in  one  or  more  of  several 
distinct  things,  separately  insured  by  one  policy,  does  not 
avoid  the  insurance  as  to  the  others.    En.  March  21,  1872. 

9  2556.  In  case  of  the  death  of  the  insurer.  A  change  of 
interest,  by  will  or  succession,  on  the  death  of    the   in- 
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sured,  does  not  avoid  an  insurance;  and  his  interest  In 
the  insurance  passes  to  the  person  taking  his  interest  in 
the  thing  insured.    En.  March  21,  1872. 

k  2557.  In  the  case  of  transfer  between  cotenants.  A 
transfer  of  interest  by  one  of  several  partners,  joint  own- 
ers, or  owners  in  common,  who  are  jointly  insured,  to  the 
others,  does  not  avoid  an  insurance,  even  though  it  has 
been  agreed  that  the  insurance  shall  cease  upon  an  aliena- 
tion of  the  thing  Insured.    En.  Mareh  21,  1872. 

Insurance  by  partner  or  cotenant:   See  post,  sec.  2590. 

§  2558.  Policy,  when  void.  Every  stipulation  in  a  policy 
of  insurance  for  the  payment  of  loss,  whether  tUe  person 
insured  has  or  has  not  any  interest  in  the  property  in- 
sured, or  that  the  policy  shall  be  received  as  proof  of  sueli 
interest,  and  every  policy  executed  by  way  of  gaming  or 
wagering,  is  void.    En.  Stats.  1873-4,  255. 

ARTICLE  V. 

CONCEALMENT  AND  REPRESENTATIONS. 

\  2SS1.    Concealment,  wliat. 

S  2662.    Eftect  of  concealment. 

8  %63.    What  must  be  dlscloaed. 

\  2364.    Matters  which  need  not  be  communicated  without  inquiry. 

%  2G65.    Test  of  materiality. 

§  2566.    Matters  which  each  Is  bound  to  know. 

§  2567.    Waiver  of  communication, 

8  2568.    Interest  of  insured. 

i  2569.    Fraudulent  warranty. 

S  2670.    Matters  of  opinion. 

\  im\.    Representation,  what. 

§  2572.    When  made. 

I  2573.    How  Interpreted. 

S  2574.    Representations  as  to  future.  < 

I  2575.    How  may  affect  policy. 

{  2576.    When  may  be  withdrawn. 

§  2577.    Time  intended  by  representation. 

8  2578.    Representing  information. 

j  2579.    Falsity. 

Effect  of  falsity. 

Materiality. 

Api'licatton  of  provisions  of  this  article. 

Right  to  rescind. 

\  2561.  Concealment,  what.  A  neglect  to  commnnicate 
that  wliich  a  party  knows,  and  ought  to  communicate,  is 
called  a  concealment.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    80,  443. 

Concealment. — "Party"  refers  to  either  party  to  the  con- 
tract: See  sec.  2563,  Infra. 
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Concealment  In  marine  Insurance:  See  post,  sees.  2669 
ec  seq. 

§  2562.  Effect  of  co/icealment.  A  concealment,  whether 
intentional  or  unintentional,  entitles  the  injured  party  to 
rescind  a  contract  of  insurance.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    80,  443. 

§  2563.  What  must  be  disclosed.  Each  party  to  a  con- 
tract of  insurance  must  communicate  to  the  other,  in  good 
faith,  all  facts  within  his  knowledge  which  are  or  which  he 
believes  to  be  material  to  the  contract,  and  which  the  other 
has  not  the  means  of  ascertaining,  and  as  to  which  he 
makes  no  warranty.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     80,  443. 

§  2564.  Matters  which  need  not  be  communicated  with- 
out inquiry.  Neither  party  to  a  contract  of  insurance  is 
bound  to  communicate  Information  of  the  matters  follow- 
ing, except  in  answer  to  the  inquiries  of  the  other: 

1.  Those  which  the  other  knows; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the 
other  ought  to  know,  and  of  which  the  former  has  nt)  rea- 
son to  suppose  him  ignorant;  . 

3.  Those  of  which  the  other  waives  communication; 

4.  Those  which  prove  or  tend  to  prove  the  existence  of 
a  risk  excluded  by  a  warranty,  and  which  are  not  other- 
wise material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  tne  policy, 
and  which  are  not  otherwise  material.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     125,  350. 

Waiver  of  communication:  See  infra,  sec.  2567. 

Facts  covered  by  warranty:  See  infra,  sec.  2569. 

§  2565.  Test  of  materiality.  Materiality  is  to  be  det^-- 
mined  not  by  the  event,  but  solely  by  the  probable  and 
reasonable  influence  of  the  facts  upon  the  party  to  whom 
the  communication  is  due,  in  forming  his  estimate  of  the 
disadvantages  of  the  proposed  contract,  or  in  making  his 
inquiries.    En.  March  21,  1872 

Materiality  of  representation:  See  infra,  sec.  2581. 

9  2566.     Matters  which  each   is  bound  to  know.     HSacu 

party  to  a  contract  of  insurance  is  hound  to  know  all  the 
general  causes  which  are  open  to  his  inquiry,  equally  with 
that  of  the  other,  and  which  may  affect  either  the  political 
or  material  perils  contemplated;  and  all  general  usages 
of  trade.    En.  March  21,  1872. 
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§  2567.  Waiver  of  communication.  The  right  to  infor- 
mation of  material  facts  may  be  waived,  either  by  the 
terms  of  insurance  or  by  neglect  to  make  inquiries  as  to 
such  facts,  where  they  are  distinctly  implied  in  other  facts 
of  which  information  is  communicated.  En.  March  21, 
1872. 

§  2568.  Interest  of  Insured.  Information  of  the  nature 
or  amount  of  the  interest  of  one  insured  need  not  be  com- 
municated unless  in  answer  to  an  inquiry,  except  as  pre- 
scribed by  section  2587.    En.  March  21,  1872. 

§  2569.  Fraudulent  warranty.  An  Intentional  and 
fraudulent  omission,  on  the  part  of  one  insured,  to  com- 
municate information  of  matters  proving  or  tending  to 
prove  the  falsity  of  a  warranty,  entitles  the  insurer  to  re- 
scind.   En.  March  21,  1872. 

§  2570.  Matters  of  opinion.  Neither  party  to  a  contract 
of  insurance  is  bound  to  communicate,  even  upon  inquiry, 
information  of  his  own  judgment  upon  the  matters  in 
question.    En.  March  21,  1872. 

S  2571.  Representation,  what.  A  representation  may  be 
oral  or  written.    En.  March  21,  1872. 

Representations  in  marine  insurance:  Sees.  2676,  2677, 
post 

§  2572.  When  made.  A  representation  may  be  made  at 
the  same  time  with  issuing  the  policy,  or  before  it.  En. 
March  21,  1872. 

Warranties:  See  sees.  2603,  2604,  post. 

§  2573.  How  interpreted.  The  language  of  a  represen- 
tation is  to  be  interpreted  by  the  same  rules  as  the  lan- 
guage of  contracts  in  general.    En:  March  21,  1872. 

Interpretation  of  contracts:  See  ante,  sec.  1635. 

9  2574.  Representations  as  to  future.  A  representation 
as  to  the  future  is  to  be  deemed  a  promise,  unless  it  ap- 
pears that  it  was  merely  a  statement  of  belief  or  expAc^a- 
tlon.    En.  March  21,  1872. 

§  2575.  IHow  may  affect  policy  A  representation  can- 
not be  allowed  to  qualify  an  express  provision  in  a  con- 
tract of  insurance;  but  it  may  qualify  an  implied  warranty. 
En.  March  21,  1872. 
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§  2576.  When  may  be  withdrawn.  A  representation 
may  be  altered  or  withdrawn  before  the  Insurance  is  ef- 
fected, but  not  afterwards.    En.  March  21,  1872. 

§  2577.  Time  intended  by  representation.  The  comple- 
tion of  the  contract  of  insurance  is  the  time  to  which  a 
representation  must  be  presumed  to  refer.  En.  March  21, 
1872. 

S  2578.  Representing  information.-  When  a  person  In- 
sured has  no  personal  knowledge  of  a  fact,  he  may  never- 
theless repeat  information  which  he  has  upon  the  subject, 
and  which  he  believes  to  be  true,  with  the  explanation  that 
he  does  so  on  the  information  of  others,  or  he  may  submit 
the  information,  in  its  whole  extent,  to  the  insurer;  and  in 
neither  case  is  he  responsible  for  its  truth,  unless  It  pro- 
ceeds from  an  agent  of  the  insured  whose  duty  it  is  to  give 
the  intelligence.    En.  March  21,  1872. 

§  2579.  Falsity.  A  representation  is  to  be  deemed  false 
when  the  facts  fail  to  correspond  with  its  assertions  or 
stipulations.    En.  March  21,  1872. 

§  2580.  Effect  of  falsity.  If  a  representation  iS  fftlse  in 
a  material  point  whether  affirmative  or  promissory,  the 
injured  party  Is  entitled  to  rescind  the  contract  from  the 
time  when  the  representation  becomes  false.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit.    86,  261;  89,  208. 

S  2581.  Materiality.  The  materiality  of  a  representa- 
tion is  determined  by  the  same  rule  as  the  materiality  of  a 
concealment    iiiU.  March  21,  1872. 

Materiality  of  representation,  how  determined:  See 
ante,  sec.  2565. 

§  2582.  Af>plication  of  provisions  of  this  article.  The 
provisions  of  this  article  apply  as  well  to  a  modification  of 
a  contract  of  insurance  as  to  its  original  formation.  Bn. 
March  21,  1872. 

§  2583.  Right  to  rescind.  Whenever  a  right  to  rescind 
a  contract  of  insurance  is  given  to  the  insurer  by  any  pro- 
vision of  this  chapter,  such  right  may  be  exercised  at  any 
time  previous  to  the  commencement  of  an  action  on  the 
contract    En.  Stats.  1873-4,  255. 

Cal.  Rep.  Cit    89,  208. 

See  sec.  2609,  post 
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ARTICLE  VI. 

THE  POLICY. 

I  2586.  Policy,  what 

I  K87.  What  must  be  specified  in  a  policy. 

i  2588.  Whoae  Interest  le  coyered. 

{  2689.  Insurance  by  acent  or  tnastee. 

9  2&90.  Insurance  by  part  owner. 

{  2S91.  General  terms. 

i  26d2.  Successive  owners. 

I  2583.  Transfer  of  the  thing  Insured. 

B  2694.  Open  and  valued  policies. 

I  2596.  Open  polley,  what. 

I  2596.  Valued  policy,  what. 

I  2597.  Running  policy,  what.  • 

9  2598.  EtTect  of  receipt. 

{  2689.  Agreement  not  to  transfer. 

2586.  Policy,  what.  The  written  instrument.  In  which 
a  contract  of  insurance  is  set  forth,  is  called  a  policy  of 
Insurance.    En.  March  21,  1872. 

9  2587.  What  must  be  specified  In  a  policy.  A  policy  of 
Insurance  must  specify: 

1.  The  parties  between  whom  the  contract  is  made; 

2.  The  rate  of  premium; 

3.  The  property  or  life  Insured; 

4.  The  interest  of  the  insured  in  property  insured,  if  he 
is  not  the  absolute  owner  thereof; 

5.  The  risks   insured  against;    and, 

6.  The  period  during  which  the  insurance  is  to  continue. 
En.  March  21.  1872. 

Cal.  Rep.  Clt    98,  7;  107,  330;  111,  411;  111,  412;  Ul,  413. 

i  2588.  Whose  Interest  Is  covered.  When  the  name  of 
the  person  intended  to  be  insured  is  specified  in  a  policy, 
it  can  be  supplied  only  to  his  own  proper  interest  En. 
March   21,   1872. 

Stating  interest  of  insured:  See  ante,  sec.  2568. 

Insurable  interest  generally:  See  ante,  sec.  2546. 

i  2589.  Insurance  by  agent  or  trustee.  When  an  insur- 
ance is  made  by  an  agent  or  trustee,  the  fact  that  his  prin- 
cipal or  beneficiary  is  the  person  really  insured  may  be 
indicated  by  describing  him  as  agent  or  trustee,  or  by 
other  general  words  in  the  policy.    En.  March  21,  1872. 
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8  2590.  Insurance  by  part  owner.  To  render  an  insur- 
ance, effected  by  one  partner  or  part  owner,  applicable  to 
the  interest  of  his  copartners,  or  of  other  part  owners,  it 
is  necessary  that  the  terms  of  the  policy  should  be  such  as 
are  applicable  to  the  point  or  common  interest  Kn.  March 
21.  1872. 

Transfer  of  policy  from  one  partner  to  another:  See 
ante,  sec.  2557. 

§  2591.  General  terms.  Whea  the  description  of  the  in- 
sured in  a  policy  is  so  general  that  it  may  comprehend  any 
person  or  any  class  of  persons,  he  only  can  claim  the 
benefit  of  the  policy  who  can  show  that  it  was  intended  to 
Include  him.    Bn.  March  21,  1872. 

Cal.  Rep.   Git    123,   224. 

§  2592.  Successive  owners.  A  policy  may  be  so  framed 
that  it  will  inure  to  the  benefit  of  whomsoever,  during  the 
continuance  of  the  risk,  may  become  the  owner  of  the  in- 
terest insured.    En.  March  21,  1872. 

§  2593.  Transfer  of  the  thing  insured.  The  mere  trans- 
fer of  a  thing  insured  does  not  transfer  the  policy,  bat 
suspends  It  until  the  same  person  becomes  the  owner  of 
both  the  policy  and  the  thing  insured.    Bn.  March  21,  1872. 

Transfer  of  Interest:  See  generally,  on  alienation  of  in- 
terest, sees.  2553  et  seq. 

.  2594.  Cpen  and  valued  policies.  A  policy  is  either 
open  or  valued.    Bn.  March  21,  1872. 

§  2595.  Openr  policy,  what  An  open  policy  is  one  in 
which  the  value  of  the  thing  insured  Is  not  agreed  upon, 
but  is  left  to  be  ascertained  in  case  of  loss.  En.  March 
21.    1872. 

§  2596.  Valued  policy,  what.  A  valued  policy  is  one 
which  expresses  on  its  face  an  agreement  that  the  thing 
insured  shall  be  valued  at  a  specified  sum.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    98,  7. 

Valuation  in  marine  insurance:  See  post,  sec.  2736. 

J  2597.  Running  i^olicy,  what.  A  running  policy  is  one 
which  contemplates  successive  insurances  and  which  pro- 
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▼idee  that  the  object  of  the  policy  may  be  from  time  to 
time  defined,  especially  as  to  the  subjects  of  .Insurance,  by 
additional  statements  or  Indorsements.  Bn.  March  21, 
1872. 

§  2598.  Effect  of  receipt.  An  acknowledgment  In  a 
policy  of  the  receipt  of  premium  Is  conclusive  evidence  of 
Its  payment,  so  far  as  to  make  the  policy  binding,  notwith- 
standing any  stipulation  therein  that  It  shall  not  be  bind- 
ing until  the  premium  is  actually  paid.  Bn.  March  21, 
1872. 

Cal.  Rep.  Cit    83,  265;   83,  259;   132,  70;   132,  72. 

Premiums  in  general:  See  sees.  2616  et  seq.,  post. 

§  2599.  Agreement  not  to  transfer.  An  agreement  made 
before  a  loss,  not  to  transfer  the  claim  of  a  person  insured 
against  the  insurer,  after  the  loss  has  happened.  Is  void. 
Bn.  March  21,  1872. 

ARTIGLB  VII. 

WARRANTIES. 

(  S603.  Warranty,  expresB  or  implied. 

(  2604.  Form. 

i  2605.  Express  warranties  to  be  in  policy. 

§  2G06.  Past,   present,  and  futiire  warranties. 

S  2G07.  Warranty  as  to  past  or  present. 

{  2608.  Warranty  as  to  the  future. 

I  2609.  Performance  excused. 

I  2610.  What  acts  avoid  the  policy. 

{  J611.  Policy  may  provide  for  avoidance. 

I  3612,  Breach  without  fraud. 

8  2603.  Warranty,  express  or  Implied.  A  warrasty  is 
either  express  or  implied.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    122,  599. 

See  sec.  2605.  infra. 

Implied  warranties  in  marine  Insurance:  See  seca  2681 
et  seq.,  post. 

8  2604.  Form.  No  particular  form  of  words  is  neces- 
Bary  to  create  a  warranty.    En.  March  21,  1872. 

8  2606.  Express  warranties  to  be  In  policy.  Elvery  ex. 
press  warranty,  made  at  or  before  the  execution  of  a  policy, 
msst  be  oontained  in  the  policy  itself,  or  in  another  instru- 
ment signed  by  the  insured,  and  referred  to  in  the  policy. 
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as  making  a  part  of  it    Bn.  March  21, 1872.    Am'd.  187S^, 
255. 

Cal.  Rep.  Cit    89,  208. 

Representations:  See  ante,  sees,  2571  et  seq. 

§  2606.  Past,  present  and  future  warranties.  A  war- 
ranty may  relate  to  the  past,  the  present,  the  future,  or  to 
any  or  all  of  these.    En.  March  21,  1872. 

§  2607.  Warranty  as  to  past  or  present.  A  statement 
in  a  policy,  of  a  matter  relating  to  the  person  or  thing  in- 
sured, or  to  the  risk,  as  a  fact,  is  an  express  warranty 
thereof.    En.  March  2U  1872. 

Cal.  Rep.  Cit.    66,  863;  67,  440;  88,  504. 

8  2608.  Warranty  as  to  the  future.  A  statement  in  a 
policy,  which  Imports  that  it  is  intended  to  do  or  not  to  do 
a  thing  which  materially  affects  the  risk,  is  a  warranty 
that  such  act  or  omission  shall  take  place.  Bn.  March  21, 
1872. 

Cal.  Rep.  Cit    187,  597. 

9  2609.  Performanoe  excused.  When  before  the  time 
arrives  for  the  performance  of  a  warranty  relating  to  tne 
future,  a  loss  insured  against  happens,  or  performance  be- 
comes unlawful  at  the  place  of  the  contract,  or  impossible, 
the  omission  to  fulfill  the  warranty  does  not  avoid  the 
policy.    En.  March  21,  1872.    Am'd.  1873-4,  255. 

Rescinding  contract  of  insurcmce:  See  sec.  2583,  supra» 
as  to  the  right  when  the  right  to  rescind  may  be  exercised. 

9  2610.  What  acts  avoid  the  policy.  The  violation  of  a 
material  warranty,  or  other  material  provision  of  a  policy, 
on  the  part  of  either  party  thereto,  entitles  the  other  to 
rescind.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    86,  251. 

This  section  distinguishes  between  material  and  imma- 
terial warranties.  Heretofore  all  warranties  were  deemed 
materiaL  The  insurer  can,  however,  protect  himself,  un- 
der section  2611,  infra,  by  declaring  In  the  policy  that  vio- 
lation of  an  immaterial  warranty  will  avoid  the  contract. 

§  2611.  Policy  may  provide  for  avoidance.  A  policy 
may  declare  that  a  violation  of  specified  provisions  thereoi 
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shall  avoid  it,  otherwise  the  breach  of  an  immaterial  pro- 
▼iBion  does  not  avoid  the  policy.    En.  March  21,  1872. 
OaL  Rep.  Clt    66,  863;   67,  441;   112,  559;   12)2,  599;   143, 
291. 

8  2612.  Breach  without  fraud.  A  breach  of  warranty, 
without  fraud,  merel>'  exonerates  an  insurer  from  the 
time  that  it  occurs,  or  where  it  is  broken  in  its  inception 
prevents  the  policy  from  attaching  to  the  risk.  En. 
March  21,  1872. 

Cal.  Rep,  Cit.    67,  440. 

Breach  of  warranty  without  fraud,  return  of  premium: 
See  sec.  2619,  post 

ARTICLE  VIII. 

PREMIUM. 

S  2616.  Wlien  premium  Is  earned. 

I  2617.  Return  of  premium. 

i  2618.  When  not  allowed. 

I  2619.  Return  for  fraud. 

{  2620.  Over-insurance  by  several  Inaurera. 

8  2621.  Contribution.      . 

i  2622.  Proportionate  contrlbutkm. 

S  2616.  When  premium  Is  earned.  An  msurer  is  en- 
titled to  payment  of  the  premium  as  soon  as  the  thing 
insured  is  exposed  to  the  peril  insured  against  En. 
March  21,  1872. 

Receipt  in  policy,  how  far  conclusive  of  payment:  See 
sec.  2598,  ante. 

Cal.  Rep.  Cit    86,  252. 

§  2617.  Return  of  premium.  A  person  insured  is  en- 
titled to  a  return  of  premium,  as  follows: 

1.  To  the  whole  premium  if  no  part  of  his  interest  in 
the  thing  Insured  be  exposed  to  any  of  the  perils  insured 
against 

2.  Where  the  insurance  is  made  for  a  definite  period  of 
time,  ^nd  ^>'"  insured  surrenders  his  policy,  to  such  pro- 
portion of  the  premium  as  corresponds  with  the  unexpired 
time,  after  deducting  from  the  whole  premium  any  claim 
for  loss  or  damage  under  the  policy  which  has  previously 
accrued.    En.  March  21,  1872.    Am'd.  1873-4,  256. 

Cal.  Rep.  Cit    86,  251;  86,  252. 
Return  for  fraud:  See  sec.  2619,  infra. 

t  2618.  When  not  aiiowed.  If  a  peril  Insured  against 
has  existed,  and  the  insurer  has  been  liable  for  any  per- 
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iod,  however  short,  the  insured  is  not  entitled  to  return 
of  premiums,  so  far  as  that  particular  risk  is  concerned. 
En.  March  21,  1872.    Am'd.  1873-4,  256. 

§  2619.  Return  for  fraud.  A  person  insured  is  entitled 
to  a  return  of  the  premium  when  the  contract  is  voidable, 
on  account  of  the  fraud  or  misrepresentation  of  the  in- 
surer, or  on  account  of  facts,  of  the  existence  of  which 
the  insured  was  ignorant  without  his  fault;  or  when,  by 
any  default  of  the  insured  other  than  actual  fraud,  the 
insurer  never  incurred  any  liability  under  the  policy.  En. 
March  il,  1872. 

Cal.  Rep.  Cit.    86,  251. 

§  2620.  Over-insurance  by  several  insurers.  In  case  of 
an  over-insurance  by  several  insurers,  the  insured  is  en- 
titled to  a  ratable  return  of  the  premium,  proportioned  to 
the  amount  by  which  the  aggregate  sum  insured  in  all 
the  policies  exceeds  the  insurable  value  of  tne  thing  at 
risk.    t^n.  ^^larch  21,  1872. 

Double  insurance  defined:  See  post,  sec.  2641. 

S  2621.  Contribution.  When  an  over-insurance  Is  ef- 
fected by  simultaneous  policies,  the  insurers  contribute  to 
the  premium  to  be  returned  in  proportion  to  the  amount 
insured  by  their  respective  policies.    En.  March  21,  1872. 

Contribution  in  cases  of  double  insurance:  See  post, 
sec.  2C42. 

§  2622.  Proportionate  contribution.  When  an  over-in- 
surance is  effected  by  successive  policies,  those  only  con- 
tribute to  a  return  of  the  premium  who  are  exonerated  by 
prior  "es  ^'*om  the  liability  assumed  by  them,  and 

in  proportion  as  the  sum  for  which  the  premium  was  paid 
exceeds  the  amount  for  which,  on  account  of  prior  insur- 
ance, they  could  be  made  liable.    En.  March  21,  1872. 


ARTICLE  IX. 

LOSS. 

2626.  Perils,  remote  and  proximate. 

2627.  Loss  Incurred  In  rescue  from  peril. 
3828.    Excepted  perils. 

I  2629.    NegUsence  and  fraud. 
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§  2626.  Perils,  remote  and  proximate.  An  insurer  is 
liable  for  a  loss  of  which  a  peril  insured  against  was  the 
proximate  cause;  although  a  peril  not  contemplated  by  the 
contract  may  haive  been  a  remote  cause  o^  the  loss;  but 
he  is  not  liable  for  a  loss  of  which  the  peril  insured 
against  was  only  a  remote  cause.     En.  March  21,  1872. 

Negli::ence  of  insured:   See  sec.  2629,  infra. 

Perils  of  the  sea,  what  included:  See  sec.  2199,  ante. 

§  2627.  Loss  incurred  In  rescue  from  peril.  An  insurer' 
is  liable  wnere  the  thing  insured  is  rescued  from  a  peril 
insured  against,  that  would  otherwise  have  caused  a  loss, 
if  in  the  course  of  such  rescue  the  thing  is  exposed  to  a 
peril  not  insured  against,  which  permanently  depriyes  the 
insured  of  its  possession,  in  whole  or  in  part;  or  where  a 
loss  is  caused  by  efforts  to  rescue  the  thing  insured  from 
a  peril  insured  against.    En.  March  21,  1872. 

S  2628.  Excepted  perils.  When  a  peril  is  specially  ex- 
cepted in  a  contract  of  insurance,  a  loss,  which  would  not 
have  occurred  but  for  such  peril,  is  thereby  excepted;  al- 
though the  immediate  cause  of  the  loss  was  a  peril  which 
was  not  excepted.    En.  March  21,  1872. 

§  2629.  Negligence  and  fraud.  An  Insurer  is  not  liable 
for  a  loss  caused  by  the  willful  act  of  the  insured;  but  he 
is  not  exonerated  by  the  negligence  of  the  insured,  or  of 
his  agents  or  others.  En.  March  21,  1872.  Am'd.  1873-4, 
256. 

Cal.    Rep.    Cit    67,  28;   76,  237;   112,  557;   112,  558;   112, 
659. 

ARTICLE    X. 

NOTICE   OP    LOSS. 

2633.  Notice  of  lofls. 

2634.  PreUmlnary  proofi. 

2635.  Waivers  of  defects  In  notice,  etc. 

2636.  Watrer  of  delay. 

2637.  Certificate,   when  dispensed  with. 

i  2633.  Notice  of  loss.  In  case  of  loss  upon  an  insur- 
ance against  fire,  an  insurer  is  exonerated,  if  notice  there- 
of be  not  given  to  him  by  some  person  insured,  or  en- 
titled to  the  benefit  of  the  insurance  without  unnecessary 
delay.    En.  March  21,  1872.    Am'd.  1873-4,  256. 
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8  2634.  Preliminary  proofs.  When  preliminary  proof  of 
loss  is  required  by  a  policy,  the  insured  is  not  bound  to 
give  such  proof  as  would  be  necessary  in  a  court  of  jus- 
tice; but  it  is  sufllcient  for  him  to  give  the  best  evidence 
which  he  has  in  his  power  at  the  time.  En.  March  21« 
1872. 

§  2635.    Waivers  of  defects  In  notice,  etc.    All  defects  in 

a  notice  of  loss,  or  in  preliminary  proof  thereof  which  the 

.insured   might  remedy,   and   which   the   Insurer   omits   to 

specify  to  him,  without  unnecessary  delay,  as  grounds  of 

objection,  are  waived.    En.  March  21,  1872. 

Cal.  Rep.  Cit    98,  243. 

S  2636.  Waiver  of  delay.  Delay  in  the  presentation  to 
an  insurer  of  notice  or  proof  of  loss  is  waived,  if  caused 
by  any  act  of  his,  or  if  he  omits  to  make  objection 
promptly  ana  specifically  upon  that  ground.  En.  March 
21,  1872. 

S  2637.  Certificate,  vyiien  dispensed  witli.  If  a  policy 
requires,  by  way  of  preliminary  proof  of  loss  the  certifi- 
cate or  testimony  of  a  person  other  than  the  insured,  it 
is  sufficient  for  the  insured  to  use  reasonable  diligence  to 
procure  it,  and  in  case  of  the  refusal  of  such  person  to 
give  it,  then  to  furnish  reasonable  evidence  to  the  insurer 
that  such  refusal  was  not  induced  by  any  just  grounds  of 
disbelief  in  the  facts  necessary  to  be  certified.  En.  March 
21,  1872. 

Cal.  x.-p.  Cit.    88,  157. 

Presenting  false  proofs  for  policies:  Pen.  Cone,  sec.  549. 

ARTICLE   XI. 

DOUBLE  INSURANCE. 

§  2641.    Double  Insurance. 

§  2642.    Contribution  In  case  of  double  insuranoe. 

§  2641.  Double  insurance.  A  double  insurance  exists 
where  the  same  person  is  insured  by  several  insurers  sepa- 
rately in  respect  to  the  same  subject  and  interest.  En. 
March  21,  1872. 

§  2642.  Contribution  in  case  of  double  insurance.  In 
case  of  double  insurance,  the  several  insurers  are  liable  to 
pay  losses  thereon  as  follows: 
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1.  In  fire  Insarance,  each  Insurer  must  contribute  ratably 
towards  the  loss,  without  regard  to  the  dates  of  the  sev- 
eral policies. 

2.  In  marine  Insurance,  the  liability  of  the  several  in- 
surers for  a  total  loss,  whether  actual  or  constructive, 
where  the  policies  are  not  simultaneous,  is  in  the  order  of 
the  dates  of  the  several  policies;  no  liability  attaching  to 
a  second  or  other  subsequent  policy  except  as  to  the  ex- 
cess of  the  loss  over  the  amount  of  all  previous  policies 
on  the  same  interest.  If  two  or  more  policies  bear  date 
upon  the  same  day,  they  are  deemed  to  be  simultaneous, 
and  the  liability  of  insurers  on  simultaneous  policies  is  to 
contribute  ratably  with  each  other.  The  insolvency  of  any 
of  the  insurers  does  not  affect  the  proportionate  liability 
of  the  other  insurers.  The  liability  of  all  insurers  on  the 
same  marine  interest  for  a  partial  or  average  loss  is  to 
contribute  ratably.    En.  March  21,  1872.    Am'd.  1873-4,  257. 

Return  of  premium  by  successive  insurers:  See  sec.  2622, 
ante. 

Insurers  in  separate  policies  may  be  joined:  See  Code 
Civ.  Proc,  sec.  888. 

ARTICLE  XII. 

RBINSURANCB. 

5  2646.  Reinsurance,  what.  %• 

§  2647.  Disclosures  required. 

§  2648.  Reinsurance  presumed  to  be  against  UabUity. 

i  2649.  Original  insureid  has  no  interest 

S  2646.  Reinsurance,  what.  A  contract  of  reinsurance 
is  one  by  which  an  insurer  procures  a  third  person  to  in- 
.sure  him  against  loss  or  liability  by  reason  of  such  original 
insurance.    En.  March  21,  1872. 

Cal.  Rep.  Clt    68,  432;  107,  330;  127.  470. 

S  2647.  Disclosures  required.  Where  an  insurer  obtains 
reinsurance,  he  must  communicate  all  the  representations 
of  the  original  insured,  and  also  all  the  knowledge  and  In- 
formation he  possesses,  whether  previously  or  subsequently 
acquired,  which  are  material  to  the  risk.  En.  March  21, 
1872. 

t  2648.  Reinsurance  presumed  to  be  against  liability. 
A  reinsurance  is  presumed  to  be  a  contract  of  indemnity 
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against   liability,   and   not   merely   against   damage     Bn. 
March  21,  1872. 

Cal.  Rep.  Cit.    107,  380. 

S  2649.  Original  Insured  has  no  Interest  The  ortgiaal 
insured  has  no  interest  in  a  contract  of  reinsurance.  Ba. 
March  21,  1872. 

Cal.  Rep.  Clt    68,  433. 

CHAPTER  II. 

MARINE    INSURANCB. 

Article  I.  Definition  of  Marine  Insurance,   {  M66. 

II.  Insurable  Interest,   $9  2869-2665. 

ni.  Concealment,    9{  2869-2672. 

IV.  Repreoentations,  8fi  3676-2677. 

V.  Implied    Warranties,    §9    2681-8688. 

VI.  The  Voyage,  and  Deviation,   §5  2692-2697. 

VII.  Loss,   91  2701-2712. 

VIII.  Abandonment.   §9  2716-2732. 

IX.  Measure  of  Indemnity,  99  2736-2746. 

ARTICLE  I. 

DEFINITION  OP  MARINE  INSURANCB. 
9  2655.    Marine  Insurance,  what. 

S  2655.  Marine  Insurance,  what.  Marine  Insurance  is 
an  insurance  against  risks  connected  with  nayigatlon,  to 
which  a  ship,  cargo,  freightage,  profits,  or  other  insurable 
interest  in  movable  property,  may  be  exposed  during  a 
certain  voyage  or  a  fixed  period  of  time.  En.  March  21, 
1872. 

Insurable  interest:  See  ante,  sees.  2546-2557. 

ARTICLE  II. 

INSURABLJED  INTEREST. 

9  26B9.  Insurable  Interest  In  a  ship. 

9  2660.  Interest  reduced  by  bottomry. 

9  2661.  Freightage,   what. 

9  2662.  Expected  frelghtas«< 

8  2063.  Interest  In  expected  freightage,  what 

9  2664.  Insurable  Interest  In  profits. 

9  2665.    Insurable  interest  of  charterer. 

S  2659.  Insurable  Interest  In  a  ship.  The  owner  of  a 
ship  has  in  all  cases  an  insurable  interest  in  it,  even  when 
it  has  been  chartered  by  one  who  covenants  to  pay  Mm 
its  value  in  case  of  loss.    Bn.  March  21,  1872. 
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fi  2660.  Interest  reduced  by  bottomry.  The  insurable 
Interest  of  the  owner  of  a  ship  hypothecated  by  bottomry 
is  only  the  excess  of  its  value  over  the  amount  secured  by 
bottomry.    Bn.  March  21,  1872. 

Insurable  interest  generally:  See  sees.  2546  et  seq. 

Bottomry  defined:  Post,  sec.  8017. 

r 

9  2661.  Freightage,  what.  Freightage,  in  the  sense  of  a 
policy  of  marine  insurance,  signifies  all  the  benefit  dMived 
by  the  owner  either  from  the  chartering  of  the  ship  or  its 
employment  for  the  carriage  of  his  own  goods  or  those  of 
others.    En.  March  21,  1872. 

Marine  insurance,  what:  See  sec.  2655,  ante. 

9  2662.  Expected  freightage.  The  owner  of  a  ship  has 
an  insurable  interest  in  expected  freightage  which  he 
would  have  certainly  earned  but  for  the  intervention  of  a 
peril  insured  against    Bn.  March  21,  1872. 

9  2663.  Intereat  in  expected  freightage,  what.  The  in- 
terest mentioned  in  the  last  section  exists,  in  the  case  of  a 
charter-party,  when  the  ship  has  broken  ground  on  the 
cliartered  voyage,  and  if  a  price  is  to  be  paid  for  the  car- 
riage of  goods  when  they  are  actually  on  board,  or  there 
is  some  contract  for  putting  them  on  board,  and  both  ship 
and  goods  are  ready  for  the  specified  voyage.  En.  March 
21,  1872. 

I  2664.    Inaurable  Interest  In  profits.    One  who  has  an 

interest  in  the  thing  from  which  profits  are  expected  to 
proceed,  has  an  insurable  interest  in  the  profits.  En. 
March  21, 1872. 

9  2666.  Insurable  Interest  of  charterer.  The  charterer 
of  a  ship  has  an  insurable  interest  in  it,  to  the  extent  that 
he  is  liable  to  be  damnified  by  its  loss.    En.  March  21, 1872. 
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ARTICLE  in. 

CONCBl/VLMENT. 

S  2669.  Information   must  t>e  communicated. 

9  2670.  Material  information. 

§  2671.  Presumption  of  knowledge  of  loBS. 

S  2672.  Concealments  which  only  affect  the  risk  In  qneetlot. 

§  2669.    Information  must  be  communicated.    In  marine 

insurance  each  party  is  bound  to  communicate,  in  addition 
to  what  is  required  by  section  2563.  all  the  Information 
which  he  possesses,  material  to  the  risk,  except  such  as  is 
mentioned  in  section  2564,  and  to  state  the  exact  and  whole 
truth  in  relation  to  all  matters  that  he  represents,  or  upon 
inquiry  assumes  to  disclose     En.  March  21,  1872. 

Concealment  in  insurance  generally:  See  sees.  2561  et 
seq,;  in  marine  insurance,  sec.  2672. 

S  2670.  Material  Information.  In  marine  ^insurance,  in 
formation  of  the  belief  or  expectation  of  a  third  person,  in 
reference  to  a  material  fact,  is  material.  En.  March  21, 
1872. 

Representation  of  expectation  avoids  contract,  when: 
Post,  sec.  2677. 

§  2671.  Presumption  of  knowledge  of  loss.  A  person  in- 
sured by  a  contract  of  marine  insurance  is  presumed  to 
have  had  knowledge,  at  the  time  of  insuring,  of  a  prior 
loss,  if  the  information  might  possibly  have  reached  him 
in  the  usual  mode  of  transmission,  and  at  the  usual  rate 
of  communication.    En.  March  21,  1872. 

S  2672.  Concealments  which  only  affect  the  risk  In  ques- 
tion. A  concealment  m  a  marine  insurance,  in  respect  to 
any  of  the  following  matters,  does  not  vitiate  the  entire 
contract,  but  merely  exonerates  the  insurer  from  a  loss 
resulting  from  the  risk  concealed: 

1.  The  national  character  of  the  insured: 

2.  The  liability  of  the  thing  insured  to  capture  and  de- 
tention; 

3.  The  liability  to  seizure  from  breach  of  foreign  laws 
of  trade; 

4.  The  want  of  necessary  documents;  and, 

5.  The  use  of  false  and  simulated  papers.  Bn.  March  21, 
1872. 
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ARTICLE  IV. 

.     REPRESETNTATIONS. 

9  2676.    Effect  of  Intentional  falsity. 
I  2677.    Representation  of  expectation. 

8  2676.  Effect  of  intentional  falsity.  If  a  representa< 
tlon,  by  a  person  insured  by  a  contract  of  marine  insur- 
ance, is  Intentionally  false  in  any  respect,  whather  ma- 
terial or  immaterial,  the  insurer  may  rescind  tbe  entire 
contract.    En.  March  21,  1872. 

Representations  generally:  See  ante,  sees.  2571  et  seq. 

S  2677.  Representation  of  expectation.  The  eventual 
falsity  of  a  representation  as  to  expectation  does  not,  in 
the  absence  of  fraud,  avoid  a  contract  of  insurance.  En. 
March   21,   1872. 

Expectation  of  a  third  person,  material:  Sec.  2670. 

ARTICLE  V. 

IMPLIED    WARRANTIES. 

9  L'f.si.  Warranty  of  aeaworthlness. 

§  L6S12.  Seaworthiness,  what. 

{  litiM.  At   what  time  seaworthiness  must  exist. 

I  2kM.  What   things  are  required   to  constitute  seawortalness. 

S  2685.  Different  degrees  of  seaworthiness  at  different  stages  of  the  voy- 
age. 

5  2686.  Unseaworthiness  during  the  voyage. 

§  2687.  Seaworthiness  for  purposes  of  Insurance  on  cargo. 

S  2688.  Neutral  papers. 

§  2681.  Warranty  of  seaworthiness.  In  every  marine 
Insurance  upon  a  ship  or  freight,  or  freightage,  or  upon 
anything  which  is  the  subject  of  marine  insurance,  a  war- 
ranty is  implied  that  the  ship  is  seaworthy.  En.  March 
21,  1872.    Am'd.  1873-4,  257.  ^ 

Seaworthiness  defined:  See  next  section. 

S  2682.  Seaworthiness,  what.  A  ship  is  seaworthy, 
when  reasonablly  fit  to  perform  the  services,  and  to  en- 
counter the  ordinary  perils  of  the  voyage,  contemplated  by 
the'  parties  to  the  policy.    En.  March  21,  1872. 

Seaworthiness,   warranty  of:  Sees.   2683-2685,   post 
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§  2683.  At  what  time  seaworthinesa  muat  exiat.  An 
implied  warranty  of  seaworthiness  is  complied  witli  if  the 
ship  be  seaworthy  at  the  time  of  the  commencement  ol  the 
risk,  except  in  the  following  cases: 

1.  When  the  insurance  is  made  for  a  specified  length  of 
time,  the  implied  warranty  is  not  complied  with  unless  the 
ship  be  seaworthy  at  the  commencement  of  every  voyage 
she  may  undertake  during  that  time;  and, 

,  2.  When  the  insurance  is  upon  the  cargo,  which,  by  the 
terms  of  the  policy,  or  the  description  of  the  voyage,  or  the 
established  custom  of  the  trade,  is  to  be  transshipped  at  an 
intermediate  port,  the  Implied  warranty  is  not  complied 
with,  unless  each  vessel  upon  which  the  cargo  is  shipped 
or  transshipped  be  seaworthy  at  the  commencement  of  its 
particular  voyage.    En.  March  21,  1872.    Am'd.  1873-4,  267. 

S  2684.  What  things  are  required  to  constitute  aea- 
worthineas.  A  warranty  of  seaworthiness  extends  not  only 
to  the  condition  of  the  structure  of  the  ship  itself,  but  re- 
quires that  it  be  properly  laden,  and  provided  with  a  com- 
petent master,  a  sufficient  number  of  competent  officers  and 
seamen,  and  the  requisite  appurtenances  and  equipments, 
such  as  ballast,  cables,  and  anchors,  cordage  and  sails, 
food,  water,  fuel,  and  lights,  and  other  necessary  or  proper 
stores  and  implements  for  the  voyage.    En.  March  21,  1872. 

S  2685.  Different  degrees  of  seaworthiness  at  different 
stages  of  the  voyage.  Where  different  portions  of  the  voy- 
age contemplated  by  a  policy  differ  in  respect  to  the  things 
requisite  to  make  the  ship  seaworthy  therefor,  a  warranty 
of  seaworthiness  is  complied  with  if,  at  the  commencement 
of  each  portion,  the  ship  is  seaworthy  with  reference  to 
that  portion.    En.  March  21,  1872. 

§  2686.  Unseaworthiness  during  the  voyage.  When  a 
ship  becomes  unseaworthy  during  the  voyage  to  which  an 
insurance  relates,  an  unreasonable  delay  in  repairing  the 
defect  exonerates  the  insurer  from  liability  from  any  loss 
arising  therefrom.    En.  March  21,  1872. 

t  2687.  Seaworthiness  for  purposes  of  Insurance  on 
cargo.  A  ship  which  is  seaworthy  for  the  purpose  of  an 
insurance  upon  the  ship  may  nevertheless,  by  reason  of 
being  unfitted  to  receive  the  cargo,  be  unseaworthy  for  the 
purpose  of  insurance  upon  the  cargo.    En.  March  21,  1872. 
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§  2688.  Neutral  papers.  Where  the  nationality  or  neu- 
trality of  a  ship  or  cargo  is  expressly  warranted.  It  is  im- 
plied that  the  ship  will  carry  the  requisite  documents  to 
show  such  nationality  or  neutrality,  and  that  it  will  not 
carry  any  documents  which  cast  reasonable  suspicion 
thereon.     En.  March  21,  1872. 


ARTICLE  VI. 

THE  VOYAGE  AND  DEVIATION. 

}  2892.  Voyacre  insured,  how  determined. 

8  2693.  Courje  of  sailing,  how  determined. 

I  2694.  Deviation,  what. 

i  2695.  When  proper. 

i  2696.  When  Improper. 

I  2697.  Deviation  exonerates  the  insurer. 

S  2692.  Voyage  insured,  how  determined.  When  the 
voyage  contemplated  by  a  policy  is  described  by  the  places 
of  beginning  and  ending,  the  voyage  insured  is  one  which 
conforms  to  the  course  of  sailing  fixed  by  mercantile  usage 
between  those  places.    En.  March  21,  1872. 

§  2693.  Course  of  sailing,  how  determined.  If  the 
course  of  sailing  is  not  fixed  by  mercantile  usage,  the  voy- 
age Insured  by  a  policy  is  the  way  between  the  places  speci- 
Led  which,  to  a  master  of  ordinary  skill  and  discretion, 
would  seem  the  most  natural,  direct,  and  advantageous. 
En.  March  21,  1872. 

S  2694.  Deviation,  what.  Deviation  is  a  departure  from 
the  course  of  the  voyage  insured,  mentioned  in  the  last 
two  sections,  or  an  unreasonable  delay  in  pursuing  the 
voyage,  or  the  commencement  of  an  entirely  different  voy- 
age.   En.  March  21,  1872. 

§  2695.    When  proper.    A  deviation  is  proper: 

1.  When  caused  by  circumstances  over  wliich  neither  the 
master  nor  the  owner  of  the  ship  has  any  control; 

2.  When  necessary  to  comply  with  a  warranty,  or  to 
avoid  a  peril,  whether  insured  against  or  not; 

3.  When  made  in  good  faith,  and  upon  reasonable 
grot^nds  of  belief  in  its  necessity  to  avoid  a  peril;  or. 

Civil   Code~M 
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4.  When  made  in  good  faith  for  the  purpose  of  saving 
human  life,  or  relieving  another  vessel  in  distress,  fin. 
March  21,   1872. 

9  2696.  When  Improper.  Every  deviation  not  specified 
in  the  last  section  is  improper.    En.  March  21,  1S72. 

§  2697.  Deviation  exonerates  the  insurer.  An  insurer 
is  not  liable  for  any  loss  happening  to  a  thing  insured  sub- 
sequently to  an  improper  deviation.    Eil  Maridi  21,  1872. 

GaL  Bep.  Git.    66,  297. 
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§  2701.  Total  and  partial  loss. 

i  2702.  Partial  Ion. 

{  2703.  Actual  and  constructive  total  losa. 

I  2704.  Actual  total  loss,  what. 

5  2705.  Constructive  total  loss. 

I  2706.  Preeumod   actual   loss. 

5  2101.  Insurance  on  cargo,   etc.,   when  voyage  Is  broken  op. 

§  2708.  Cost  of  reshipment,   etc. 

J  2709.  When  insured  Is  entitled  to  payment. 

J  2710.  Abandonment  of  goods  on   insurance  of  proflta.    (Repealed.) 

f  2711.  Average  loss. 

§  2712.  Insurance  against  total  loss. 

§  2701.  Total  and  partiai  loss.  A  loss  may  be  either 
total  or  partial.    En.  March  21,  1872. 

Total  loss  either  actual  or  constructive:  See  post,  sec 
2703. 

Actual  total  loss  defined:  See  post,  sec.  2704. 

Constructive  total  loss  defined:  See  post,  sec.  2705. 

§  2702.    Partial  loss.    Every  loss  which  is  not  total  is 
partial.    En.   March  21,  1872. 
liability   on   partial   loss:  Sec.   2737. 
One-third  new  for  old:  Sec.  2746. 

S  2703.    Actual  and  constructive  total  loss.    A  total  loss 
may  be  either  actual  or  constructiva    En.  Biarch  21,  1872. 
Actual  total  loss  defined:  Sec.  2704. 
Actual  loss,  when  presumed:  Sec.  2706. 
Constructive  loss  defined:  Sec.  2705. 

« 

§  2704.  Actual  total  loss,  what.  An  actual  total  loea  is 
caused  by: 
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1.  A  total  destruction  of  the  thins  Insured; 

2.  The  loss  of  the  thing  by  sinking,  or  by  being  broken 
up; 

3.  Any  damage  to  the  thing  which  renders  It  valueless 
to  the  owner  for  the  purposes  for  which  he  heM  It;  or, 

4.  Any  other  event  which  entirely  deprives  the  owner 
of  the  possession,  at  the  port  of  destination,  of  the  thing 
Insured.    En.  March  21,  1872. 

Cal.  Rep.  Clt    146,  280. 

9  2706.  Constructive  total  loss.  A  constructive  total 
loss  Is  one  which  gives  to  a  person  insured  a  right  to 
abandon,  under  section  2717.    En.  March  21,  1872. 

Abandonment  for  constructive  total  loss:  Sees.  2716  et 
seq. 

9  2706.  Presumed  actual  loss.  ^An  actual  loss  may  be 
presumed  from  the  continued  absence  of  a  ship  without 
being  heard  of;  and  the  length  of  time  which  Is  sufficient 
to  raise  this  presumption  depends  on  the  circumstances  of 
the  case.    En.  March  21,  1872. 

§  2707.  Insurance  on  cargo,  etc.,  when  voyage  Is  broken 
up.  When  a  ship  Is  prevented,  at  an  Intermediate  port, 
from  completing  the  voyage,  by  the  perils  insured  against, 
the  master  must  make  every  exertion  to  procure,  in  the 
same  or  a  contiguous  port,  another  ship,  for  the  purpose  of 
conveying  the  cargo  to  Its  destination;  and  the  liability  of 
a  marine  Insurer  thereon  continues  after  they  are  thus 
reshipped.    En.  March  21,  1872.    Am'd.  1873-4,  258. 

Constructive  total  loss  of  cargo:  See  sees.  2716  et  seq. 

§  2708.  Cost  of  rethipment,  etc.  In  addition  to  the  Wa- 
blUty  mentioned  In  the  last  section,  a  marine  insurer  is 
bound  for  damages,  expenses  of  discharging,  storage,  re- 
shipment,  extra  freightage,  and  all  other  expenses  incurred 
In  saving  cargo  reshipped  pursuant  to  the  last  section,  up 
to  the  amount  Insured.    En.  March  21,  1872. 

S  2709.  When  Insured  Is  entitled  to  payment.  Upon  an 
actual  total  loss,  a  person  insured  Is  entitled  to  payment 
without  notice  of  abandonment.    En  March  21,  1872. 

§  2710.  Abandonment  of  goods  on  Insurance  of  profits. 
(Repealed.)     En.  March  21,  1872.    Rep.  1873-4,  258. 
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S  2711.    Average  loss.    Where  it  has  been  agreed  that 

an  insurance  upon  a  particular  thing  or  class  of  things 
shall  be  free  from  particular  average,  a  marine  insurer  is 
not  liable  for  any  particular  average  loss  noc  depriving 
the  insured  of  the  possession,  at  tiie  port  of  destination,  of 
the  whole  of  such  thing,  or  class  of  things,  even  though  it 
become  entirely  worthless;  but  he  is  liable  for  his  propor- 
tion of  all  general  average  loss  assessed  upon  the  thing 
insured.    En.  March  21,  1872.     Am'd.  187M,  258. 

Cal.  Rep.  Cit    92,  387. 

§  2712.  Insurance  against  total  loss.  An  insurance  oon- 
flned  in  terms  to  an  actual  total  loss  does  not  ooyenr  a 
constructive  total  loss,  but  covers  any  loss  which  neces- 
sarily results  in  depriving  the  insured  of  the  possession 
at  the  port  of  destination  of  the  entire  thing  insured.  En. 
March  21,  1872.    Am'd.  1873-4,  269. 


ARTICLE  VUI. 

ABANDONMENT. 

§  2716.  Abandonment,   wbat. 

§  2717.  When  Insured  may  abandon. 

S  271S.  Must   be   unquallDed. 

8  2719.  When  may  be  made. 

I  2720.  Abandonment  may  be  defeated. 

i  2721.  How   made. 

i  2722.  Requisites  of  notice. 

§  2723.  No  other  cause  can  be  relied  on. 

S  2724.  Effect. 

§  2725.  Waiver  of   formal  abandonment. 

§  2726.  Agents  of  the  Insured  become  agents  of  the  inaurer. 

§  2727.  Acceptance  not  necessary. 

§  2728.  Acceptance   conclusive. 

§  2729.  Accepted  abandonment,    Irrevocable. 

S  2730.  Freljfhtage.  how  affected  by  abanvlonmoit  of  fllilp. 

g  2731.  Rcfu.sal    to   accept 

J  2732.  OmLssion    to   abandon. 

§  2716.  Abandonment,  what.  Abandonment  is  the  act 
by  which,  after  a  constructive  total  loss,  a  person  insured 
by  contract  of  marine  insurance  declares  to  the  insurer 
that  he  relinquishes  to  him  his  interest  in  the  thing  in- 
sured.    En.  March  21,  1872. 

Abandonment,  requisites  of:  Post,  sees.  2718-2728. 

Constructive  total  loss  defined:  Ante,  sec.  2705. 

S  2717,  Wh«n  Insured  may  abandon.  A  person  insmn^ 
by  a  contract  of  marine  insurance  may  abandon  the  thing 


6»  VXRHXm  INSURANCID.  8n8-27Zl 

insured,  or  any  particular  portion  thereof  separately  valued 
by  the  policy,  or  otherwise  separately  insured,  and  recover 
for  a  total  loss  thereof,  when  the  cause  of  the  loss  is  a 
peril  insured  against; 

1.  If  more  than  half  thereof  in  value  is  actually  lost,  oi 
would  have  to  be  expended  to  recover  it  from  the  peril; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value 
more  than  one-half; 

3.  If  the  thing  insured,  being  a  ship,  the  contemplated 
voyage  cannot  be  lawfully  performed  without  incurring  an 
expense  to  the  insured  of  more  than  half  the  value  of  the 
thing  abandoned,  or  without  incurring  a  risk  which  a 
prudent  man  would  not  take  under  the  circumstances;  or, 

4.  If  the  thing  insured,  being  cargo  or  freightage,  the 
voyage  cannot  be  performed  nor  another  ship  procured  by 
the  master,  within  a  reasonable  time  and  with  reasonable 
diligence,  to  forward  the  cargo,  without  incurring  the  like 
expense  or  risk.  But  freightage  cannot  in  any  case  be 
abandoned,  unless  the  ship  is  also  abandoned.  En.  March 
21,  1872. 

Cal.  Rep.  Clt.    146,  280. 

Freightage,  how  affected  by  abandonment:  Post,  sec. 
2730. 

§  2718.  Must  be  unqualified.  Ah  abandonment  must  be 
neither  partial  nor  conditional.    E2n.  March  21,  1872. 

§  2719.  When  may  be  made.  An  abandonment  must  be 
made  within  a  reasonable  time  after  the  Information  of  the 
loss,  and  after  the  commencement  of  the  voyage,  and  be- 
fore the  party  abandoning  has  information  of  its  comple- 
tion.   En.  March  21,  1872. 

Omitting  to  abandon,  insured  may  still  recover  for  hl^ 
actual  loss:  Post,  sec.  2732. 

t  2720.  Abandonment  may  be  defeated.  Where  the  in- 
formation upon  which  an  abandonment  has  been  made 
proves  incorrect,  or  the  thing  insured  was  so  far  restored 
when  the  abandonment  was  made  that  there  was  then  in 
fact  no  total  loss,  the  abandonment  becomes  ineffectual. 
-  En.  March  21,  1872. 

S  2721.  How  made.  Abandonment  is  made  by  giving 
notice  thereof  to  the  insurer,  which  may  be  done  orally, 
or  in  writing.    En.  March  21,  1872. 


\'. 
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9  2722.  Requisites  of  notice.  A  notice  of  abandonment 
must  be  explicit,  and  muet  specify  tbe  particnlar  cause  of 
the  abandonment,  but  need  state  only  enou^  to  show  that 
there  is  probable  cause  therefor,  and  need  not  be  accom- 
panied with  proof  of  interest  or  of  loss.  En.  March  21, 
1872. 

See  post,  sec.  2723. 

§  2723.  No  other  cause  can  be  relied  on.  An  abandon- 
ment can  be  sustained  only  upon  the  cause  specified  in  the 
notice  thereof.    En.  March  21,  1872. 

S  2724.  Effect.  An  abandonment  is  equivalent  to  a 
transfer,  by  the  insured,  of  his  interest,  to  the  insurer, 
with  all  the  chances  of  recovery  and  indemnity.  En.  March 
21,  1872. 

Subrogation  of  Insurer:  See  sec.  2745. 

§  2725.  Waiver  of  formal  abandonment.  If  a  marine 
insurer  pays  for  a  loss  as  if  it  were  an  actual  total  loss,  he 
is  entitled  to  whatever  may  remain  of  the  thins  insured, 
or  its  proceeds  or  salvage,  as  if  there  had  been  a  forma) 
abandonment.    En.  March  21,  1872. 

§  2726.  Agents  of  th^  insured  become  agents  of  the  in- 
surer. Upon  an  abandonment,  acts  done  in  good  faith  by 
those  who  were  agents  of  the  insured  in  respect  to  the 
thing  Insured,  subsequent  to  the  loss,  are  at  the  risk  of  the 
insurer,  and  for  his  benefit.    En.  March  21,  1872. 

§  2727.    Acceptance  not    necessary.    An    acceptance   of 

an  abandonment  is  not  necessary  to  the  rights  of  the  in- 
sured, and  is  not  to  be  presumed  from  the  mere  silence  of 
the  insurer  upon  his  receiving  notice  of  abandonment  Bn. 
March  21,  1872. 

Compare  with  sec.  2731,  infra. 

§  2728.  Acceptance  conciualve.  The  acceptance  of  an 
abandonment,  whether  express  or  implied,  is  conclusive 
upon  the  parties,  and  admits  the  loss  and  the  sufiBciency 
of  the  abandonment.    En.  March  21,  1872. 

S  2729.    Accepted  abandonment,   irrevocabie.    An  aban- 

donment  once  made  and  accepted  is  irrevocable,  unless 
the  ground  upon  which  it  was  made  proves  to  be  un- 
founded.   En.  March  21,  1872. 


^«  ^        h      #' 
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S  2730.  Freightage,  how  affected  by  abandonment  of 
ship.  On  an  accepted  abandonment  of  a  ship,  freightage 
earned  previons  to  the  loss  belongs  to  the  Insurer  thereof; 
but  freightage  subsequently  earned  belongs  to  the  insurer 
of  the  ship.    En.  March  21,  1872. 

Abandonment  of  freightage:  Ante,  sec.  2717,  subd.  4. 

§  2731.  Refusal  to  accept.  If  an  insurer  refuses  to 
accept  a  valid  abandonment,  he  is  liable  as  upon  an  actual 
total  loss,  deducting  from  the  amount  any  proceeds  of  the 
thing  insured  which  my  have  come  to  the  hands  of  the 
insured.    En.  March  21,  1872. 

Acceptance  not  presumed  from  silence:  Ante,  sec.  2727. 

9  2732.  Omission  to  abandon.  If  a  person  insured  omits 
to  abandon,  he  may  nevertheless  recover  his  actual  loss. 
En.  March  21,  1872. 

ARTICLE  IX. 

MEASURE  OF  INDBMNITY. 

Valuation,   when  conclusive. 

Partial  lose. 

Proflts. 

Valuation  apportioned. 

Valuation  applied  to  proflta. 

EstimatinflT  loss  under  an  open  policy. 

Arrival  of  thing  damaged. 

Labor   and   expenses. 

General  average. 

Contribution. 

One  third  new  for  old. 

9  2736.  Valuation,  when  conclusive.  A  valuation  in  a 
policy  of  the  marine  insurance  is  conclusive  between  the 
parties  thereto  in  the  adjustment  of  either  a  partial  or  total 
loss,  if  the  insured  has  some  interest  at  risk,  and  there 
is  no  fraud  on  his  part;  except  that  when  a  thing  has 
been  hypothecated  by  bottomry  or  respondentia,  before  its 
insurance,  and  without  the  knowledge  of  the  person  actu- 
ally procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to 
rescind  the  contract    En.  March  21,  15<2. 

Valued  policies:  See  ante,  sec.  2596. 

Valued  policy  on  freightage  or  cargo:  See  sec.  2739,  infra. 

Valuation  of  proilts:  See  sec.  2740. 

Valaed  policy  of  fire  insurance:  See  post,  see.  2756. 
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§  2722.    Requisites  of  notice.    A  notice  of  abandonment 

must  be  explicit,  and  must  specify  tbe  particular  cause  of 
tbe  abandonment,  but  need  state  only  enough  to  show  that 
there  Is  probable  cause  therefor,  and  need  not  be  accom- 
panied with  proof  of  interest  or  of  loss.  Ehi.  March  21, 
1872. 

See  post,  sec.  2723. 

§  2723.  No  other  cauee  can  be  relied  on.  An  abandon- 
ment can  be  sustained  only  upon  the  cause  specified  in  the 
notice  thereof.    En.  March  21,  1872. 

§  2724.  Effect.  An  abandonment  is  equivalent  to  a 
transfer,  by  the  insured,  of  his  interest,  to  the  insurer, 
with  all  the  chances  of  recovery  and  indemnity.  En.  March 
21,  1872. 

Subrogation  of  insurer:  See  sec.  2745. 

§  2725.  Waiver  of  formal  abandonment.  If  a  marine 
insurer  pays  for  a  loss  as  if  it  were  an  actual  total  loss*  he 
is  entitled  to  whatever  may  remain  of  the  thin^  insured, 
or  its  proceeds  or  salvage,  as  If  there  had  been  a  formal 
abandonment    En.   March  21,   1872. 

§  2726.  Agents  of  th^  insured  become  agents  of  the  In- 
surer. Upon  an  abandonment,  acts  done  in  good  faith  by 
those  who  were  agents  of  the  insured  in  respect  to  the 
thing  insured,  subsequent  to  the  loss,  are  at  the  risk  of  the 
insurer,  and  for  his  benefit.    En.  March  21,  1872. 

§  2727.  Acceptance  not  necessary.  An  acceptance  of 
an  abandonment  is  not  necessary  to  the  rights  of  the  in- 
sured, and  is  not  to  be  presumed  from  the  mere  silence  of 
the  insurer  upon  his  receiving  notice  of  abandonment.  Bn. 
March  21,  1872. 

Compare  with  sec.  2731,  infra. 

§  2728.  Acceptance  conclusive.  The  acceptance  of  an 
abandonment,  whether  express  or  implied,  is  conclusive 
upon  the  parties,  and  admits  the  loss  and  the  sufficiency 
of  the  abandonment    En.  March  21,  1872. 

fi  2729.  Accepted  abandonment,  irrevocable.  An  aban- 
donment once  made  and  accepted  is  irrevocable,  unless 
the  ground  upon  which  it  was  made  proves  lo  be  un- 
founded.   En.  March  21,  1872. 
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9  2730.  Freightaoe,  how  affected  by  abandonment  of 
ship.  On  an  accepted  abandonment  of  a  ship,  freightage 
earned  previous  to  the  loss  belongs  to  the  insurer  thereof; 
but  freightage  subsequently  earned  belongs  to  the  Insurer 
of  the  ship.    En.  March  21,  1872. 

Abandonment  of  freightage:  Ante,  sec.  2717,  subd.  4. 

§  2781.  Refusal  to  accept.  If  an  insurer  refuses  to 
accept  a  valid  abandonment,  he  is  liable  as  upon  an  actual 
total  loss,  deducting  from  the  amount  any  proceeds  of  the 
thing  insured  which  my  have  come  to  the  hands  of  the 
insured.    En.  March  21,  1872. 

Acceptance  not  presumed  from  silence:  Ante,  sec.  2727. 

S  2732.  Omission  to  abandon.  If  a  person  insured  omits 
to  abandon,  he  may  nevertheless  recover  his  actual  loss. 
En.  March  21,  1872. 

ARTICLE  IX. 

MEASURE  OF  INDEMNITY. 

8  2736.  Valuation,   when  conclualve. 

{  2737.  Partial  loM. 

i  2738.  Profits. 

I  2739.  Valuation   apportioned. 

{  2740.  Valuation  applied  to  profits. 

{  2741.  E^stlmatlng  loss  under  an  open  policy. 

I  2742.  Arrival  of  thing  daraaffed. 

I  2743.  Labor   and   expenses. 

2744.  General  average. 

2746.  Contribution. 

2746.  One  third  new  for  old. 

i  2736.  Valuation,  when  conclusive.  A  valuation  in  a 
policy  of  the  marine  insurance  is  conclusive  between  the 
parties  thereto  in  the  adjustment  of  either  a  partial  or  total 
loss,  if  the  insured  has  some  interest  at  risk,  and  there 
is  no  fraud  on  his  part;  except  that  when  a  thing  has 
been  hypothecated  by  bottomry  or  respondentia,  before  its 
insurance,  and  without  the  knowledge  of  the  person  actu- 
ally procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to 
rescind  the  contract    En.  March  21,  l5i2. 

Valued  policies:  See  ante,  sec.  2596. 

Valued  policy  on  freightage  or  cargo:  See  sec.  2739,  infra. 

Valuation  of  profits:  See  sec.  2740. 

Valued  policy  of  fire  insurance:  See  post,  sec.  2766. 
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§  2722.    Requisites  of  notice.    A  notice  of  abandonmeiit 

must  be  explicit,  and  must  specify  the  particular  cause  of 
the  abandonment,  but  need  state  only  enough  to  shew  that 
there  is  probable  cause  therefor,  and  need  not  be  accom- 
panied with  proof  of  interest  or  of  loss.  En.  March  21, 
1872. 

See  post,  sec.  2723. 

§  2723.  No  other  cause  can  be  relied  on.  An  abandon- 
ment can  be  sustained  only  upon  the  cause  specified  In  the 
notice  thereof.    En.  March  21,  1872. 

§  2724.  Effect.  An  abandonment  is  equivalent  to  a 
transfer,  by  the  insured,  of  his  interest,  to  the  insurer, 
with  all  the  chances  of  recovery  and  indemnity.  En.  March 
21,  1872. 

Subrogation  of  insurer:  See  sec.  2745. 

§  2725.  Waiver  of  formal  abandonment.  If  a  marine 
insurer  pays  for  a  loss  as  if  it  were  an  actual  total  loss,  he 
is  entitled  to  whatever  may  remain  of  the  thing  insured, 
or  its  proceeds  or  salvage,  as  if  there  had  been  a  forma] 
abandonment.    En.   March  21,   1872. 

§  2726.  Agents  of  th^  insured  become  agents  of  the  in> 
surer.  Upon  an  abandonment,  acts  done  in  good  faith  by 
those  who  were  agents  of  the  insured  in  respect  to  the 
thing  Insured,  subsequent  to  the  loss,  are  at  the  risk  of  the 
insurer,  and  for  his  benefit.    En.  March  21,  1872. 

§  2727.  Acceptance  not  necessary.  An  acceptance  of 
an  abandonment  is  not  necessary  to  the  rights  of  the  in- 
sured, and  is  not  to  be  presumed  from  the  mere  silence  of 
the  insurer  upon  his  receiving  notice  of  abandonment  Bn. 
March  21,  1872. 

Compare  with  sec.  2731,  infra. 

§  2728.  Acceptance  conclusive.  The  acceptance  of  an 
abandonment,  whether  express  or  implied,  is  conclusive 
upon  the  parties,  and  admits  the  loss  and  the  sutBdency 
of  the  abandonment.    En.  March  21,  1872. 

fi  2729.  Accepted  abandonment,  Irrevocable.  An  aban- 
donment once  made  and  accepted  Is  irrevocable,  unless 
the  ground  upon  which  it  was  made  proves  to  be  un- 
founded.   En.  March  21,  1872. 


6SS  MARINB   INSURANCB.  91  2780-2736 

9  2730.  Freightage,  how  affected  by  abandonment  of 
ahlp.  On  an  accepted  abandonment  of  a  ship,  freightage 
earned  previous  to  the  loss  Delongs  to  the  insurer  thereof; 
but  freightage  subsequently  earned  belongs  to  the  insurer 
of  the  ship.    En.  March  21,  1872. 

Abandonment  of  freightage:  Ante,  sec.  2717,  subd.  4. 

§  2731.  Refuaal  to  accept.  If  an  insurer  refuses  to 
accept  a  valid  abandonment,  he  is  liable  as  upon  an  actual 
total  loss,  deducting  from  the  amount  any  proceeds  of  the 
thing  insured  which  my  have  come  to  the  hands  of  the 
Insured.    En.  March  21,  1872. 

Acceptance  not  presumed  from  silence:  Ante,  sec.  2727. 

§  2732.  Omission  to  abandon.  If  a  person  insured  omits 
to  abandon,  he  may  nevertheless  recover  his  actual  loss. 
En.  March  21,  1872. 

ARTICLE  IX. 

MEASURE  OF  INDEMNITY. 

9  2736.  Valuation,   wben  conclusive. 

§  2737.  Partial  lOM. 

§  27^8.  Proflts. 

I  2739.  Valuation  apportioned. 

{  2740.  Valuation  applied  to  profits. 

{  2741.  E2stlmatiner  loss  under  an  open  policy. 

8  2742.  Arrival  of  thing  damaged. 

I  2743.  Labor   and   expenses. 

2744.  General  average. 

2746.  Contribution. 

2746.  One  third  new  for  old. 

t  2736.  Valuation,  when  conclusive.  A  valuation  in  a 
policy  of  the  marine  insurance  is  conclusive  hetween  the 
parties  thereto  in  the  adjustment  of  either  a  partial  or  total 
loss,  if  the  insured  has  some  interest  at  risk,  and  there 
is  no  fraud  on  his  part;  except  that  when  a  thing  has 
been  hypothecated  by  bottomry  or  respondentia,  before  its 
insurance,  and  without  the  knowledge  of  the  person  actu- 
ally procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to 
rescind  the  contract    En.  March  21,  l5i2. 

Valued  policies:  See  ante,  sec.  2596. 

Valued  policy  on  freightage  or  cargo:  See  sec.  2739,  infra. 

Valuation  of  profits:  See  sec.  2740. 

ViJued  policy  of  fire  insurance:  See  post,  sec.  2756. 
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§  2722.    Requisites  of  notice.    A  notice  of  abandonmeiit 

must  be  explicit,  and  must  specify  the  particniar  cause  of 
the  abandonment,  but  need  state  only  enough  to  show  that 
there  is  probable  cause  therefor,  and  need  not  be  accom- 
panied with  proof  of  interest  or  of  loss.  Bn.  March  21. 
1872. 

See  post,  sec.  2723. 

§  2723.  No  other  cauee  can  be  relied  on.  An  abandon- 
ment can  be  sustained  only  upon  the  cause  specified  in  the 
notice  thereof.    Bn.  March  21,  1872. 

S  2724.  Effect.  An  abandonment  is  equivalent  to  a 
transfer,  by  the  insured,  of  his  interest,  to  the  Insurer, 
with  all  the  chances  of  recovery  and  indemnity.  Bn.  March 
21,  1872. 

Subrogation  of  insurer:  See  sec.  2745. 

§  2725.  Waiver  of  formal  abandonment.  If  a  marine 
insurer  pays  for  a  loss  as  if  it  were  an  actual  total  loss,  he 
is  entitled  to  whatever  may  remain  of  the  thing  insured, 
or  its  proceeds  or  salvage,  as  if  there  had  been  a  formal 
abandonment    En.   March  21,  1872. 

§  2726.  Agents  of  th^  Insured  become  agents  of  the  In- 
surer. Upon  an  abandonment,  acts  done  in  good  faith  by 
those  who  were  agents  of  the  insured  in  respect  to  the 
thing  insured,  subsequent  to  the  loss,  are  at  the  risk  of  the 
insurer,  and  for  his  benefit.    En.  March  21,  1872. 

§  2727.  Acceptance  not  necessary.  An  acceptance  of 
an  abandonment  is  not  necessary  to  the  rights  of  the  In- 
sured, and  is  not  to  be  presumed  from  the  mere  silence  of 
the  insurer  upon  his  receiving  notice  of  abandonment.  Bn. 
March  21,  1872. 

Compare  with  sec.  2731,  infra. 

§  2728.  Acceptance  conclusive.  The  acceptance  of  an 
abandonment,  whether  express  or  implied,  is  conclusive 
upon  the  parties,  and  admits  the  loss  and  the  sufflksiency 
of  the  abandonment    En.  March  21,  1872. 

5  2729.  Accepted  abandonment,  irrevocable.  An  aban- 
donment once  made  and  accepted  is  irrevocable,  unless 
the  ground  upon  which  it  was  made  proves  to  be  un- 
founded.   En.  March  21,  1872. 
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9  2730.  Freiohtage,  how  affected  by  abandonment  of 
ship.  On  an  accepted  abandonment  of  a  ship,  freightage 
earned  previous  to  the  loss  Delongs  to  the  insurer  thereof; 
but  freightage  subsequently  earned  belongs  to  the  insurer 
of  the  ship.    Bn.  March  21,  1872. 

Abandonment  of  freightage:  Ante,  sec.  2717,  subd.  4. 

§  2781.  Refuaal  to  accept.  If  an  insurer  refuses  to 
accept  a  valid  abandonment,  he  is  liable  as  upon  an  actual 
total  loss,  deducting  from  the  amount  any  proceeds  of  the 
thing  insured  which  my  have  come  to  the  hands  of  the 
Insured.    En.  March  21,  1S72. 

Acceptance  not  presumed  from  silence:  Ante,  sec.  2727. 

9  2732.  Omission  to  abandon.  If  a  person  insured  omits 
to  abandon,  he  may  nevertheless  recover  his  actual  loss. 
En.  March  21,  1872. 

ARTICLE  IX. 

MBABURB  OF  INDBMNITT. 

8  2786.  Valuation,   when  conclusive. 

{  2737.  Partial  lOM. 

I  27^8.  Profits. 

8  2739.  Valuation  apportionefd. 

}  2740.  Valuation  applied  to  profits. 

S  2741.  Bstimatlng  loss  under  an  open  policy. 

I  2742.  Arrival  of  things  damacred. 

f  2743.  Labor   and   expenses. 

i  2744.  General  average. 

8  2746.  Contribution. 

{  2746.  One  third  new  for  old. 

i  2786.  Valuation,  when  conclualve.  A  valuation  in  a 
policy  of  the  marine  insurance  is  conclusive  between  the 
parties  thereto  in  the  adjustment  of  either  a  partial  or  total 
loss,  if  the  insured  has  some  interest  at  risk,  and  there 
is  no  fraud  on  his  part;  except  that  when  a  thing  has 
been  hypothecated  by  bottomry  or  respondentia,  before  its 
Insurance,  and  without  the  knowledge  of  the  person  actu- 
ally procuring  the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to 
rescind  the  contract    En.  March  21,  16*2. 

Valued  policies:  See  ante,  sec.  2596. 

Valued  policy  on  freightage  or  cargo:  See  sec.  2739,  infra. 

Valuation  of  profits:  See  sec.  2740. 

VtJued  policy  of  fire  insurance:  See  post,  sec.  2756. 
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§  2722.    Requisites  of  notice.    A  noUoe  of  abandonment 

must  be  explicit,  and  must  specify  the  particular  cause  of 
the  abandonment,  but  need  state  only  enough  to  show  that 
there  is  probable  cause  therefor,  and  need  not  be  accom- 
panied with  proof  of  Interest  or  of  loss.  Bn.  March  21. 
1872. 

See  post,  sec.  2723. 

§  2723.  No  other  cause  can  be  relied  on.  An  abandon- 
ment can  be  sustained  only  upon  the  cause  specified  in  the 
notice  thereof.    Bn.  March  21,  1872. 

9  2724.  Effect.  An  abandonment  is  equivalent  to  a 
transfer,  by  the  insured,  of  his  interest,  to  the  Insurer, 
with  all  the  chances  of  recovery  and  Indemnity.  Bn.  March 
21,  1872. 

Subrogation  of  insurer:  See  sec.  2745. 

§  2725.  Waiver  of  formal  abandonment.  If  a  marine 
insurer  pays  for  a  loss  as  if  it  were  an  actual  total  loss,  he 
is  entitled  to  whatever  may  remain  of  the  thin^  Insured, 
or  Its  proceeds  or  salvage,  as  if  there  had  been  a  forma) 
abandonment    Bn.  March  21,   1872. 

§  2726.  Agents  of  the  insured  become  agents  of  the  in- 
surer. Upon  an  abandonment,  acts  done  in  good  ftdth  by 
those  who  were  agents  of  the  insured  In  respect  to  the 
thing  insured,  subsequent  to  the  loss,  are  at  the  risk  of  the 
insurer,  and  for  his  benefit.    Bn.  March  21,  1872. 

§  2727.  Acceptance  not  necessary.  An  acceptance  of 
an  abandonment  is  not  necessary  to  the  rights  of  the  in- 
sured, and  is  not  to  be  presumed  from  the  mere  silence  of 
the  insurer  upon  his  receiving  notice  of  abandonment.  Bn. 
March  21,  1872. 

Compare  with  sec.  2731,  infra. 

§  2728.  Acceptance  conclusive.  The  acceptance  of  an 
abandonment,  whether  express  or  implied,  is  conclusive 
upon  the  parties,  and  admits  the  loss  and  the  sufficiency 
of  the  abandonment.    Bn.  March  21,  1872. 

5  2729.  Accepted  abandonment,  irrevocable.  An  aban- 
donment once  made  and  accepted  is  irrevocable,  unless 
the  ground  upon  which  it  was  made  proves  to  be  un- 
founded.   Bn.  March  21,  1872. 
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9  2730.  Freightage,  how  affected  by  abandonment  of 
ship.  On  an  accepted  abandonment  of  a  ship,  freightage 
earned  previous  to  the  loss  Delongs  to  the  insurer  thereof; 
but  freightage  subsequently  earned  belongs  to  the  insurer 
of  the  ship.    En.  March  21,  1872. 

Abandonment  of  freightage:  Ante,  sec.  2717,  subd.  4. 

§  2731.  Refuaal  to  accept.  If  an  insurer  refuses  to 
accept  a  valid  abandonment,  he  is  liable  as  upon  an  actual 
total  loss,  deducting  from  the  amount  any  proceeds  of  the 
thing  insured  which  my  have  come  to  the  hands  of  the 
Insured.    En.  March  21,  1S72. 

Acceptance  not  presumed  from  silence:  Ante,  sec.  2727. 

§  2732.  Omission  to  abandon.  If  a  person  insured  omits 
to  abandon,  he  may  nevertheless  recover  his  actual  loss. 
En.  March  21,  1872. 

ARTICLE  IX. 

MBASURB  OF  INDEMNITY. 

8  2736.  Valuation,   when  conclusive. 

{  2737.  Partial  loM. 

I  27^8.  Profits. 

\  2739.  Valuation  apportioned. 

I  2740.  Valuation  applied  to  proflta. 

I  2741.  Estimating  loss  under  an  open  policy. 

8  2742.  Arrival  of  thing  damaged. 

}  2743.  Labor   and   expenses. 

I  2744.  General  average. 

I  2746.  Contribution. 

{  2746.  One  third  new  for  old. 

t  2736.  Valuation,  when  conclualve.  A  valuation  in  a 
policy  of  the  marine  insurance  is  conclusive  between  the 
parties  thereto  in  the  adjustment  of  either  a  partial  or  total 
loss,  if  the  insured  has  some  interest  at  risk,  and  there 
is  no  fraud  on  his  part;  except  that  when  a  thing  has 
been  hypothecated  by  bottomry  or  respondentia,  before  its 
insurance,  and  without  the  knowledge  of  the  person  actu- 
ally procuring  the  Insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fact  entitles  the  insurer  to 
rescind  the  contract    En.  March  21,  \nnl. 

Valued  policies:  See  ante,  sec.  2596. 

Valued  policy  on  freightage  or  cargo:  See  sec.  2739,  infra. 

Valuation  of  profits:  See  sec.  2740. 

ViJued  policy  of  fire  insurance:  See  post,  sec.  2756. 
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§  2737.    Partial  loss.    A  marine  insurer  1b  liable  npon  a 

partial  loss»  only  for  such  proportion  of  the  amount  in- 
sured by  him  as  the  loss  bears  to  the  value  of  the  whole 
interest  of  the  Insured  in  the  property  Insured.  Ehi. 
March  21,  1872. 

Compare  with  section  2756,  stating  the  measure  of  in- 
demnity in  case  of  fire  Insurance. 

§  2738.  Profits.  Where  profits  are  separately  Insured  in 
a  contract  of  marine  insurance,  the  insured  Is  entitled  to 
recover  in  case  of  loss,  a  proportion  of  such  profits  equiv- 
alent to  the  proportion  which  the  value  of  the  property 
lost  bears  to  the  value  of  the  whole.    En.  March  21,  1872. 

See  infra,  sec.  2740. 

§  2739.  Valuation  apportioned.  In  case  of  a  valued 
policy  of  marine  insurance  on  freightage  or  cargo,  if  a 
part  only  of  the  subject  is  exposed  to  risk,  the  valuation 
applies  only  In  proportion  to  such  part    En.  March  21, 

1872. 

S  2740.  Valuation  applied  to  profits.  When  profits  are 
valued  and  insured  by  a  contract  of  marine  Insurance,  a 
loss  of  them  is  conclusively  presumed  from  a  loss  of  the 
property  out  of  which  they  were  expected  to  arise,  and 
the  valuation  fixes  their  amount.    En.  March  21,  1872. 

Harmonizes  with  sec.  2738,  ante. 

§  2741.  Estimating  loss  under  an  open  policy.  In  esti- 
mating a  loss  under  an  open  policy  of  marine  insurance, 
the  following  rules  are  to  be  observed: 

1.  The  value  of  a  ship  is  Its  value  at  the  beginning  of 
the  risk,  including  all  articles  or  charges  which  add  to  its ' 
permanent  value,  or  which  are  necessary  to  prepare  it  for 
the  voyage  Insured; 

2.  The  value  of  cargo  is  Its  actual  cost  to  the  insured, 
when  laden  on  board,  or  where  that  cost  cannot  be  ascer- 
tained, its  market  value  at  the  time  and  place  of  lading 
adding  the  charges  incurred  in  purchasing  and  placing  It 
on  board,  but  without  reference  to  any  losses  Incurred  In 
raising  money  for  its  purchase,  or  to  any  drawback  on  Its 
exportation,  or  to  the  fluctuations  of  the  market  at  the 
port  of  destination,  or  to  expenses  Incurred  on  the  way  or 
on  arrival; 
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8.  The  value  of  freightage  is  the  gross  freightage,  ex- 
clusive of  primage,  without  reference  to  th^  cost  of  earn- 
ing it;  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to 
the  value  thus  estimated:     En.  March  21,  1872. 

Partial  loss  of  ship:  Post,  sec.  2746. 

§  2742.  Arrival  of  thing  damaged.  If  cargo  Insured 
against  partial  loss  arrives  at  the  port  of  destination  in 
a  damaged  condition,  the  loss  of  the  insured  is  deemed  to 
be  the  same  proportion  of  the  value  which  the  market 
price  at  that  port,  of  the  thing  so  damaged,  bears  to  the 
market  price  It  would  have  brought  if  sound.  En.  March 
21,  1872. 

\  2743.  Labor  and  expenses.  A  marine  insurer  is  Uable 
for  all  the  expense  attendant  upon  a  loss  which  forces  the 
ship  into  port  to  be  repaired;  and  where  it  is  agreed  that 
the  insured  may  labor  for  the  recovery  of  the  property, 
the  insurer  is  liable  for  the  expense  incurred  thereby,  such 
expense,  in  either  case,  being  in  addition  to  a  total  loss,  if 
that  afterwards  occurs.    En.  March  21,  1872. 

§  2744.  General  average.  A  marine  insurer  is  liable  for 
a  loss  falling  upon  the  Insured,  through  a  contribution  in 
respect  to  the  thing  insured,  required  to  be  made  by  him 
towards  a  general  average  loss  called  for  by  a  peril  in- 
sured against.    En.  March  21,  1872. 

Oeneral  average  generally:  Ante,  sees.  2152  et  seq. 

\  2746.  Contribution.  Where  a  person  Insured  by  a 
contract  of  marine  insurance  has  a  demand  against  others 
for  contribution,  he  may  claim  the  whole  loss  from  the 
insurer,  subrogating  him  to  his  own  right  to  contribution. 
But  no  such  claim  can  be  made  upon  the  insurer  after  the 
separation  of  the  interests  liable  to  contribution,  nor 
when  the  insured,  having  the  right  and  opportunity  to 
enforce  contribution  from  others,  has  neglected  or  waived 
the  exercise  of  that  right  En.  March  21,  1872.  Am'd. 
1873-4,  259. 

Subrogation  of  insurer:    Ante,  sec  2724. 

8  2746.  One-third  new  for  oid.  In  the  case  of  a  partial 
loss  of  a  ship  or  its  equipments,  the  old  materials  are  to 
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be  applied  towards  payment  for  the  new,  and  whether  the 
ship  is  now  or  old,  a  marine  insurer  is  liable  for  only  two 
thirds  of  tho  remaining  cost  of  the  repairs,  except  that  he 
must  pay  for  anchors  and  cannon  in  full,  and  for  sheath- 
ing metal  at  a  depreciation  of  only  two  and  one  half 
per  cent  for  each  month  that  it  has  been  fastened  to  the 
ship.    En.  March  21,  1872. 

Sale  of  wrecl^ed  or  damaged  vessels:  See  Pol.  Code,  sec. 
2507. 

CHAPTER    III. 

FIRE   INSURANCE. 

§  2752.  Falso  representations.    (Repealed.) 

§  27r>3.  Alteration   increasing  risk. 

§  2731.  Alteration    not    Increasing   risk. 

I  2755,  Acts  of  the  Insured. 

§  2756.  Measure  of   indemnity. 

S  2757.  Value  of  Interest,  how  may  be  fixed.    Total  or  partlQl  loss. 

§  2752.  False  representations.  *  (Repealed.)  En.  March 
21,  1872.    Rep.  1873-4,  259. 

§  2753.  Alteration  Increasing  risk.  An  alteration  in  the 
use  or  condition  of  a  thing  insured  from  that  to  which  it 
is  limited  by  the  policy,  made  without  the  consent  of  the 
Insurer,  by  means  within  the  control  of  the  insured,  and 
increasing  the  risk,  entitles  an  insurer  to  rescind  a  con- 
tract of  fire  insurance.    En.  March  21,  1872. 

Cal.  Rep.  Cit  122,  599. 

§  2754.  Alteration  not  increasing  risk.  An  alteration  in 
the  use  or  condition  of  a  thing  insured  from  that  to  which 
it  is  limited  by  the  policy,  which  does  not  increase  the 
risk,  does  not  affect  a  contract  of  fire  insurance.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    122,  597;  122,  599;  122,  600. 

§  2755.  Acts  of  the  insured.  A  contract  of  fire  insur- 
ance is  not  affected  by  any  act  of  the  insured  subsequent 
to  the  execution  of  the  policy,  which  does  not  violate  Its 
provisions,  even  though  it  increases  the  risk  and  is  the 
cause  of  a  loss.    En.  March  21,  1872. 

fi  2756.  Measure  of  indemnity.  If  there  is  no  valuation 
in  the  policy,  the  measure  of  indemnity  in  an  insurance 
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against  fire  Is  the  expense,  at  tbe  time  that  the  loss  is 
payable,  of  replacing  the  thing  lost  or  injured  in  the  con- 
dition in  which  it  was  at  the  time  of  the  injury;  but  the 
effect  of  a  valuation  in  a  policy  of  fire  insurance  is  the 
same  as  in  a  policy  of  marine  insurance.  Bn.  March  21, 
1872. 

Valued  policy  in  marine  Insurance:   See  ante,  se^  2736. 

§  2757.  Value  of  interest,  how  may  be  fixed.  Total  or 
partial  loss.  Whenever  the  insured  desires  to  have  a 
valuation  named  in  his  policy,  insuring  any  building  or 
structure  against  fire,  he  may  require  such  building  or 
structure  to  be  examined  by  the  insurer  and  the  value  of 
the  insured's  interest  therein  shall  be  thereupon  fixed  by 
the  parties.  The  cost  of  such  examination  shall  be  paid 
for  by  the  Insured.  A  clause  shall  be  inserted  in  such 
policy  stating  subst^intially  that  the  value  of  the  insured's 
interest  in  such  building  or  structure  has  been  thus  fixed. 
In  the  absence  of  any  change  increasing  the  risk  without 
the  consent  of  the  insurer  or  of  fraud  on  the  part  of  the 
insured,  then  in  case  of  a  total  loss  under  such  policy,  the 
whole  amount  so  insured  upon  the  insured's  interest  in 
such  building  or  structure,  as  stated  in  the  policy  upon 
which  the  insurers  have  received  a  premium,  shall  be  paid, 
and  in  case  of  a  partial  loss  the  full  amount  of  the  partial 
loss  shall  be  so  paid,  and  in  case  there  are  two  or  more 
policies  covering  the  insured's  interest  therein,  each  policy 
shall  contribute  pro  rata  to  the  payment  of  such  whole  or 
partial  loss.  But  in  no  case  shall  the  insurer  be  required 
to  pay  more  than  the  amount  thus  stated  in  such  policy. 
This  section  shall  not  prevent  the  parties  from  stipulat- 
ing in  such  policies  concerning  the  repairing,  rebuilding  or 
replacing  buildings  or  structures  wholly  or  partially  dam- 
aged or  destroyed.     En.  Stats.  1900-01,  572. 
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CHAPTSa    IV. 

LIFB  AND  HEAIiTH  INBURANCBL 

§  2762.  Ififlaranee  upon  Ufa,  wiMn  payabto. 

I  2763.  Insurable  interest. 

S  2764.  Asslemee.  etc.,  of  life  policy  need  have  no  laiter«rt. 

I  2766.  Notice  of  transfer. 

I  2766.  Measure   of   Indemnity. 

§  2762.  Insurance  upon  life,  when  payable.  An  iaaur- 
ance  upon  life  may  be  made  payable  on  the  death  of  the 
person,  or  on  his  sunriving  a  specified  period,  or  periodical- 
ly so  long  as  he  shall  live,  or  otherwise  contingently  on 
the  continuance  or  determination  of  life.  Bn.  March  21, 
1872. 

Mutual  life,  health,  and  accident  insurance  corporations: 
See  ante,  sees.  437  et  seq.;  post.  Appendix,  title  Insurance. 

Fraternal  societies  ndl  Insurance  companies:  See  ante, 
sec.  451. 

§  2768.  ineurable  Interest.  Bivery  person  has  an  insur- 
able interest  in  the  life  and  health: 

1.  Of  himself; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part 
for  education  or  support; 

8.  Of  any  person  under  a  legal  obligation  to  him  tor  the 
payment  of  money,  or  respecting  property  or  swvices,  of 
which  death  or  illness  might  delay  or  prevent  the  perform- 
ance; and, 

4.  Of  any  person  upon  whose  life  any  estate  or  interest 
vested  in  him  depends.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    90,  248. 

Insurable  Interest  generally:  Ante,  sees.  2546  et  seq. 

§  2764.  Assignee,  etc.,  of  life  policy  need  have  no  In- 
terest. A  policy  of  Insurance  upon  life  or  health  may  pass 
by  transfer,  will,  or  succession  to  any  person,  whether  he 
has  an  insurable  interest  or  not,  and  such  person  may 
recover  upon  it  whatever  the  Insured  might  have  recovered 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    90,  251. 
Compare  with  section  2553,  ante. 

S  2766.  Notice  of  transfer.  Notice  to  an  insurer  of  a 
transfer  or  bequest  thereof  is  not  necessary  to  preserve 
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the  validity  of. a  policy  of  Insurance  npon  life  or  bealtb, 
unless  thereby  expressly  required.     En.  March  21,  1872. 

S  2766.  Measure  of  indemnity.  Unless  the  interest  of 
a  person  insured  is  susceptible  of  exact  pecuniary  measure- 
ment, the  measure  of  Indemnity  under  a  policy  of  Insurance 
upon  life  or  health  is  the  sum  fixed  in  the  policy.  Bn. 
March  21,  1S72. 

Act  relating  to  life,  health,  accident  and  annuity  or  en- 
dowment insurance:    See  post,  Appendix,  title  Insurance 


TITLE    XII. 

INDEMNITY. 

S  2772.    Indemnity,  what. 

§  2773.    Indemnity  for  a  future  wrongful  act  void. 
S  2774.    Indemnity  for  a  past  wroni^ful  act  valid. 
I  2773.  ■  Indemnity  exten'da  to  acts  of  agents. 
I  2776.    Indemnity  to  several. 

I  2777.    Person  indemnifying  liable  jointly  or  severally  with  peraon  in- 
demnified. 
S  27TO.    Rules  for  interpreting  agreement  of  Indemnity. 
5  2779.    When  person   Indemnifying  is  a  surety. 
S  2780.    Bail,  what. 
§  2781.    How  regulated. 

S  2772.  indemnity,  what.  Indemnity  is  a  contract  by 
which  one  engages  to  save  another  from  a  legal  conse- 
quence of  the  conduct  of  one  of  the  parties,  or  of  some 
other  person.    En.  March  21,  1872. 

Cal.  Rep.  CIt.     58,  439;  70,  557. 

§  2773.  Indemnity  for  a  future  wrongful  act  void.  An 
agreement  to  indemnify  a  person  against  an  act  thereafter 
to  be  done  is  void,  if  the  act  be  known  by  such  person,  at 
the  time  of  doing  it,  to  be  unlawful.  En.  March  21,  1872. 
Am'd.  1873-4,  259. 

9  2774.  Indemnity  for  a  past  wrongful  act  valid.  An 
agreement  to  Indemnify  a  person  against  an  act  already 
done  is  valid,  even  though  the  act  was  known  to  be  wrong- 
ful, unless  it  was  a  felony.    En.  March  21,  1872. 

§  2775.  Indemnity  extends  to  acts  of  agenta.  An  agree- 
ment  to  indemnify  against  the  acts  of  a  certain  person 
applies  not  only  to  his  acts  and  their  consequences,  but 
also  to  those  of  his  agents.    En.  March  21,  1872. 

Cal.  Rep.  Cit    68,  439. 
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§  2776.  Indemnity  to  several.  An  agreement  to  In- 
demnify several  persons  applies  to  each,  unless  a  contrary 
intention  appears.    En.  M€U*ch  21,  1872. 

§  2777.  Person  Indemnifying  liable  Jointly  or  severally 
witli  person  indemnified.  One  who  indemnifies  another 
against  an  act  to  be  done  by  the  latter,  is  liable  jointly 
with  the  person  indemnified,  and  separately  to  eyery  per- 
son injured  by  such  act.    En.  March  21,  1872. 

§  2778.  Rules  for  interpreting  agreement  of  indemnity. 
In  the  interpretation  of  a  contract  of  indemnity,  the  follow- 
ing rules  are  to  be  applied,  unless  a  contrary  intention 
appears: 

1.  Upon  an  indemnity  against  liability,  expressly,  or  in 
other  equivalent  terms,  the  person  indemnified  is  entitled 
to  recover  upon  becoming  liable; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or 
damages,  or  costs,  expressly,  or  in  other  equivalent  terms, 
the  person  indemnified  is  not  entitled  to  recover  without 
payment  thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability, 
expressly,  or  in  other  equivalent  terms,  embraces  the  costs 
of  defense  against  such  claims,  demands,  or  liability  in- 
curred in  good  faith,  and  in  the  exercise  of  a  reasonable 
discretion; 

4.  The  person  indemnifying  is  bound,  on  request  of  the 
person  indemnified,  to  defend  actions  or  proceedings 
brought  against  the  latter  in  respect  to  the  matters  em- 
braced  by  the  indemnity,  but  the  person  indemnified  has 
the  right  to  conduct  such  defenses.  If  he  chooses  to  do  so; 

5.  If,  after  request,  the  person  indemnifying  neglects  to 
defend  the  person  indemnified,  a  recovery  against  the  lat- 
ter, suffered  by  him  in  good  faith,  is  conclusive  in  his  fa- 
vor against  the  former; 

6.  If  the  person  indemnifying,  whether  he  is  a  principal 
or  a  surety  in  the  agreement,  has  not  reasonable  notice  of 
the  action  or  proceeding  against  the  person  indemnified, 
or  is  not  allowed  to  control  its  defense,  judgment  against 
the  latter  is  only  presumptive  evidence  against  the  former; 

7.  A  stipulation  that  a  judgment  against  the  person  in- 
demnified shall  be  conclusive  upon  the  person  indemnifying, 
is  inapplicable  if  he  had  a  good  defense  upon  the  merits, 
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which  by  want  of  ordinary  oare  he  failed  to  establish  in 
the  action.     En.  March  21,  1872. 

Cal.  Rep.  Cit    57,  50;  121.  519.     Subd.  1—81,  273.    Subd. 
3—81,  274.     Subd.  4—68,  432.     Subd.  5—81,  273. 

§  2779.  When  person  Indemnifying  Is  a  surety.  Where 
one,  at  the  request  of  another,  engages  to  answer  in  dam- 
ages, whether  liquidated  or  unliquidated,  for  any  violation 
of  duty  on  the  part  of  the  latter,  he  Is  entitled  to  be  re- 
imbursed in  the  same  manner  as  a  surety,  for  whatever  he 
may  pay.     En.  March  21,  1872. 

§  2780.  Bail,  what.  Upon  those  contracts  of  indemnity 
which  are  taken  in  legal  proceedings  as  security  for  the 
performance  of  an  obligation  imposed  or  declared  by  the 
tribunals,  and  known  as  undertakings  or  recognizances, 
the  sureties  are  called  baiL    En.  March  21,  1872. 

S  2781.  How  regulated.  The  obligations  of  bail  are 
governed  by  the  statutes  specially  applicable  thereto.  En. 
March  21,  1872. 


TITLE     XIIL 

GUARANTY. 

Chapter  I.    Guaranty  in  General,  §§  2787-2825. 
U.    Suretyship,  §§  2831-2866. 

CHAPTER  I. 

GUARANTY  IN  GENERAL.. 

Article  I.  Definition    of   Guaranty,    {§    2787-2788. 

II.  Creation   of  Guaranty,    §§   2792-2795. 

III.  InterpreUtlon  of  Guaranty,  S9  2799-39M2. 

IV,  Liability   of   Guarantors.    ${    2806-2810. 
V.  ContlnuinK    Guaranty,    §§    2814-2815. 

VI.    Exoneiatlon  of  Guarantora,    §S   2819-2825. 

ARTICLE  I. 

DEFINITION    OP    GUARANTY. 

\  2787.    Guaranty,    what. 

\  2788.    Knowledge  of  prlncipfd  not  necessary  to  creation  of  guaranty. 
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§  2787.  Guaranty,  what.  A  guaranty  Is  a  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another 
person.    En.  March  21»  1872. 

Cal.  Rep.  Clt    62,  487;  77,  477;  94.  103;  113,  434;  119,  70. 

§  2788.  Knowledge  of  principal  not  necessary  to  crea* 
tlon  of  guaranty.  A  person  may  become  guarantor  even 
without  the  knowledge  or  consent  of  the  principal.  Bn. 
March  21,  1872. 

ABTICLE  n. 

CREATION   OF   GUARANTY. 

S  2792.    Necessity  of  a  cocslderatlon. 

g  L'TUJ.     (Jiiaraiiiy   to  t  e   in   wilting,   etc. 

§  '2794.     EnKaKemcnt  to  aribwer  for  obligation  of  another,   when  deemed 

original. 
§  2795.    Acceptance  of  guaranty. 

§  2792.  Necessity  of  a  consideration.  Where  a  guar- 
anty is  entered  into  at  the  same  time  with  the  original  ob- 
ligation, or  with  the  acceptance  of  the  latter  by  the  guaran- 
tee, and  forms  with  that  obligation  a  i>art  of  the  consider- 
ation to  him,  no  other  consideration  need  exist.  In  idl 
other  cases  there  must  be  a  consideration  distinct  from 
that  of  the  original  obligation.     En.  March  21,  1872. 

Cal.  Rep.  Cit.    109,  221;  146,  547. 

S  2793.  Guaranty  to  be  in  writing,  etc.  Except  as  pre- 
scribed by  the  next  section,  a  guaranty  must  be  in  writing, 
and  signed  by  the  guarantor;  but  the  writing  need  not 
express  a  consideration.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    Ill,  284;  113.  434. 

§  2794.  Engagement  to  answer  for  obligation  of  another, 
when  deemed  original.  A  promise  to  answer  for  the  obli- 
gation of  another,  in  any  of  the  following  cases,  is  deemed 
an  original  obligation  of  the  promisor,  and  need  not  be 
in  writing: 

1.  Where  the  promise  is  made  by  one  who  has  receired 
property  of  another  upon  an  undertaking  to  apply  it  pur- 
suant to  such  promise;  or  by  one  who  has  received  a  dis- 
charge from  an  obligation  in  whole  or  in  part,  in  con- 
sideration of  such  promise; 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an 
obligation,   in  consideration  of  the  obligation,  in  respect 
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to  which  the  promise  is  made,  in  terms  or  under  circum- 
stances such  as  to  render  the  party  making  the  promise 
the  principal  debtor,  and  the  person  In  whose  behalf  it  Is 
made,  his  surety; 

3.  Where  the  promise,  being  for  an  antecedent  obliga- 
tion of  another,  is  made  upon  the  consideration  that  the 
party  receiving  It  cancels  the  antecedent  obligation,  ac- 
cepting the  new  promise  as  a  substitute  therefor;  or  upon 
the  consideration  that  the  party  receiving  It  releases  the 
property  of  another  from  a  levy,  or  his  person  from  im- 
prisonment under  an  execution  on  a  Judgment  obtained 
upon  the  antecedent  obligation;  or  upon  a  consideration 
beneficial  to  the  promisor,  whether  moving  from  either 
party  to  the  antecedent  obligation,  or  from  another  per- 
son; 

4.  Whether  a  factor  undertakes,  for  a  commission,  to 
sell  merchandise  and  guaranty  the  sale; 

5.  Where  the  holder  ,of  an  Instrument  for  the  payment 
of  money,  upon  which  a  third  person  is  or  may  become 
liable  to  him,  transfers  it  in  payment  of  a  precedent  debt 
of  his  own,  or  for  a  new  consideration,  and  in  connection 
with  such  transfer  enters  into  a  promise  respecting  such 
Instrument.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  69,  444;  67,  294;  67,  598;  77,  8;  77,  81; 
81,  288;  113,  434;  117,  591.  Subd.  1—130,  415.  Subd. 
^—128,  263;  70,  557.    Subd.  3—117,  593;  123.  383. 

§  2795.  Acceptance  of  guaranty.  A  mere  ofEer  to  guar- 
anty is  not  binding,  until  notice  of  its  acceptance  is  com- 
municated by  the  guarantee  to  the  guarantor;  but  an  ab- 
solute guaranty  is  binding  upon  the  guarantor  without 
notice  of  acceptance.    En.  March  21,  1872. 

Cal.  Rep.  Cit    125,  481;  128,  253. 
Absolute  guaranty:  See  post,  «ec  2806. 

ARTICLE  III. 

INTERPRETATION    OF    GUARANTY. 

(  279S.  Guaranty   of  Incomplete  contract. 

1  2800.  Guaranty  that  an  obllgratlon  la  good  or  collectible. 

\  2801.  Recovery  upon  such  guaranty. 

i  2S02.  Guarantor's  liability  upon  such   guaranty. 

§  2799.  Guaranty  of  incomplete  contract.  In  a  guaranty 
of  a  contract,  the  terms  of  which  are  not  then  settled.  It 

Civil  Code-tt 
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is  Implied  that  its  terms  shall  be  such  €U9  will  not  expose 
the  guarantor  to  greater  risks  than  he  would  incur  under 
those  terms  which  are  most  common  in  similar  contracts 
at  the  place  where  the  principal  contract  is  to  be  performed. 
En.  March  21,  1872. 

Cal.  Rep.  CIt.     80,  341. 

§  2800.  Guaranty  that  an  obligation  la  good  or  collect* 
ibie.  A  guaranty  to  the  effect  that  an  obligation  is  good»  or 
is  collectible,  imports  that  the  debtor  is  solvent,  and  that 
the  demand  is  collectible  by  the  usual  legal  proceedings,  if 
taken  with  reasonable  diligence.    En.  March  21,  1872. 

§  2801.  Recovery  upon  such  guaranty.  A  guaranty, 
such  as  is  mentioned  in  the  last  section,  is  not  discharged 
by  an  omission  to  take  proceedings  upon  the  principal 
debt,  or  upon  any  collateral  security  for  its  payment,  if  no 
part  of  the  debt  could  have  been  collected  thereby.  En. 
March  21,  1872. 

§  2802.  Guarantor's  liability  upon  such  guaranty.  In 
the  cases  mentioned  in  section  2800,  the  removal  of  the 
principal  from  the  state,  leaving  no  property  therein  from 
which  the  obligation  might  be  satisfied,  is  equivalent  to  the 
insolvency  of  the  principal  in  its  effect  upon  the  rights 
and  obligations  of  the  guarantor.     En.  March  21,  1872. 


ARTICLE  IV. 

LIABILITY   OF   GUARANTORS. 

S  2806.  Guaranty,   how  construed. 

{  2807.  Liability   upon   guaranty   of  payment  or   performance. 

I  2808.  Liability   upon  sruaranty  of  a  conditional  obligation. 

9  2809.  Obligation   of  guarantor  cannot  exceed  that  of  the  principal. 

9  2810.  Guarantor  not  liable  on  an  Illegal  contract. 

§  2806.  Guaranty,  how  construed.  A  guaranty  is  to  be 
deemed  unconditional  unless  its  terms  import  some  con- 
dition precedent  to  the  liability  of  the  guarantor.  En* 
March  21,  1872. 

Cal.  Rep.  Cit.    78,  448;  128.  470. 

S  2807.  Liability  upon  guaranty  of  payment  or  perform- 
ance.   A  guarantor  of  payment  or  performance  is  liable 
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to  the  guarantee  Immediately  upon  the  default  of  the  prin- 
cipal, and  without  demand  or  notice.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    62,  487;  77,  477;  77,  478;  78,  448;  86,  373; 
94,  103;  105,  441;  128,  470;  128,  668. 

§  2808.  Liability  upon  guaranty  of  a  conditional  obliga- 
tion. Where  one  guarantees  a  conditional  obligation,  his 
liability  is  commensurate  with  that  of  the  principal,  and  he 
is  not  entitled  to  notice  of  the  default  of  the  principal, 
unless  he  is  unable,  by  the  exercise  of  reasonable  diligence, 
to  acauire  information  of  such  default,  and  the  creditor  has 
actual  notice  thereof.     En.  March  21,  1872. 

Cal.  Rep.  Cit.    121,  606. 

§  2809.  Obligation  of  guarantor  cannot  exceed  that  of 
the  principal.  The  obligation  of  a  guarantor  must  be 
neither  larger  in  amount  nor  in  other  respects  more  bur- 
densome than  that  of  the  principal;  and  if  in  its  terms  it 
exceeds  It,  it  is  reducible  in  proportion  to  the  principal 
obligation.     En.  March  21,  1872. 

Cal.  Rep.  Cit.    61.  399. 

§  2810.  Guarantor  not  liable  on  an  Illegal  contract.  A 
guarantor  is  not  liable  if  the  contract  of  the  principal  is 
unlawful;  but  he  Is  liable  notwithstanding  any  mere  per- 
sonal disability  of  the  principal,  though  the  disability  be 
such  as  to  make  the  contract  void  against  the  principal. 
En.  March  21,  1872. 

ARTICLE  V. 

CONTINUING  GUARANTT. 

2S14.    Continuing  guaranty,    what. 
2815.    Revocation. 

§  2814.  Continuing  guaranty,  what.  A  guaranty  relat- 
ing  to  a  future  liability  of  the  principal,  under  successive 
transactions,  which  either  continue  his  liability  or  from 
time  to  time  renew  it  after  it  has  been  satisfied,  is  called 
a  continuing  guaranty.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    138.  729;  141,  677. 

§  2815.  Revocation.  A  continuing  guaranty  may  be  re- 
voked at  any  time  by  the  guarantor,  in  respect  to  future 
transactions,  unless  there  is  a  continuing  consideration  as 
to  such  transactions  which  he  does  not  renounce.  En. 
March  21,  1872. 

Cal.  Rep.  Clt.    141,  676. 
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ARTICLE  VI. 

EXONERATION  OP  QUARANTORa 

I  2819:  What  deallng:s  with  debtor  exonerate  guarantor. 

S  2830.  Void    promises. 

§  2821.  Rescission    of    alteration. 

S  2822.  Part  performance. 

i  2823.  Delay  of  creditor  does  not  discharge  guarantor. 

§  2824.  Guarantor  Indemnified  by  the  debtor*   not  exonerated. 

§  2826.  Discharge  of  principal  by  act  of  law  does  not  dloeharge  guar- 
antor. 

§  2819.  What  dealings  with  debtor  exonerate  guar- 
antor. A  guarantor  is  exonerated,  except  so  far  as  he  may 
be  Indemnified  by  the  principal,  if  by  any  act  of  tlie  cred- 
itor, without  the  consent  of  the  guarantor,  the  original  ob- 
ligation of  the  principal  is  altered  in  any  respect,  or  the 
remedies  or  rights  of  the  creditor  against  the  principal.  In 
respect  thereto,  in  any  way  impaired  or  suspended.  E^. 
March  21,  1872. 

Cal.  Rep.  Cit.  70,  84;  77,  477;  91,  210;  110,  666;  117,  497; 
120,  501;  122,  66;  122,  67;  122,  668;  130,  264;  139.  418; 
145,  244;  146,  521. 

Liability  of  guarantor:     See  ante,  sees.  2806  et  seq. 

Rights  of  creditor  where  security  given:  See  post,  see. 
2854. 

Forbearance  will  not  discharge:  Post,  sec.  "2823. 

Neglect  or  refusal  to  sue  after  request  will  discharge: 
Post,  sec.  2845. 

Discharge  of  surety  by  alteration  of  principal's  contract: 
Post,  sec.  2821. 

§  2820.  Void  promises.  A  promise  by  a  creditor,  which 
for  any  cause  is  void,  or  yoidable  by  him  at  his  option, 
does  not  alter  the  obligation  or  suspend  or  impair  the  rem- 
edy, within  the  meaning  of  the  last  section.  Bn.  March  21, 
1872. 

§  2821.  Rescission  of  alteration.  The  rescission  of  an 
agreement  altering  the  original  obligation  of  a  debtor,  or 
impairing  the  remedy  of  a  creditor,  does  not  restore  the 
liability  of  a  guarantor  who  has  been  exonerated  by  such 
agreement.    En.  March  21,  1872. 

8  2822.    Part  perfornnance.    The  acceptance,  by  a  ored- 

-^f  anything  in  partial  satisfaction  of  an  obligation, 

■^  the  obligation  of  a  guarantor  thereof.  In  the  nme 
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measare  as  tliat  of  the  prlncliMU,  but  doea  not  otherwise 
affect  it.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    145,  199. 

Part  performance  of  the  obligation,  expressly  accepted 
by  the  creditor  in  writing,  would  extinguish  the  obligation 
of  the  debtor,  and  therefore  that  of  the  surety:  Ante,  sees. 
1528,  1624. 

§  2823.  Delay  of  creditor  does  not  discharge  guarantor. 
Mere  delay  on  the  part  of  a  creditor  to  proceed  against  the 
principal,  or  to  enforce  any  other  remedy,  does  not  ex- 
onerate a  guarantor.    En.  March  21,  1872. 

Cal.  Rep.  Cit    77.  60;  77,  478;  94,  103;  130,  264. 
Notice  to  creditor  to  sue:  See  post,  sec.  2846. 

§  2824.  Guarantor  Indemnified  by  the  debtor,  not  ex- 
onerated. A  guarantor,  who  has  been  indemnified  by 
the  principal,  is  liable  to  the  creditor  to  the  extent  of  the 
indemnity,  notwithstanding  that  the  creditor,  without  the 
assent  of  the  guarantor,  may  have  modified  the  contract  or 
released  the  principal.    En.  March  21,  1872. 

Cal.  Rep.  Cit    117,  297;  117,  497. 

See  ante,  sec.  2819,  and  sec.  2794,  snbd.  1. 

§  2825.  Discharge  of  principal  by  act  of  law  does  not 
discharge  guarantor.  A  guarantor  Is  not  exonerated  by  the 
discharge  of.  his  principal  by  operation  or  law,  without  the 
intervention  or  omission  of  the  creditor.  En.  March  21, 
1872. 

CHAPTER  II. 

SURBTYSHIP. 

Article  I.  Who  are  Sureties,   S9  SSSl-ttSt. 

U.  Uablllty  of  Sureties.    {{   2836-2840. 

III.  Rights  of  Sureties,   §{   2844-2860. 

IV.  RlghU  of  Creditors.   §  2854. 
V.  Letter  of  Credit.    §{    2868-28M. 

ARTICLE    I. 

WHO  ARB  SURETIBS. 


I 


2881.    Surety,  wbat 

2832.    Apparent  principal  may  show  that  he  Is  surety. 


S  2831.    8urety,  what.    A  surety  is  one  who  at  the  re- 
quest of  another  and  for  the  jmrpose  of  securing  to  him 
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a  benefit,  becomee  responsible  for  the  performanoe  by  the 
latter  of  some  act  in  favor  of  a  third  person,  or  hypothe- 
cates property  as  security  therefor.    En.  March  21,  1872, 

Cal.  Rep.  Cit.    78,  448;   101,  420;  105,  441;  109,  221;  112, 
84;  119,  70;  120,  501;  127,  526;  189,  253;  139,  254;  139. 
255;  145.  499. 
Distinction  between  sureties  and  guarantors:  Ante,  sees. 
2807,  2808. 

§  2832.    Apparent  principal  may  show  that  he  is  surety. 

One  who  appears  to  be  a  principal,  whether  by  the  terms 
of  a  written  instrument  or  otherwise,  may  show  that  he 
is  in  fact  a  surety,  except  as  against  persons  who  have 
acted  on  the  faith  of  his  apparent  character  of  principah 
En.    March   21,   1872. 

Cal.  Rep.  Cit  56,  342;  60,  392;  62,  503;  76,  130;  77,  477; 
109.  409;  114,  625;  114,  626;  114,  627;  136,  371;  137, 
692;  139,  418;  145,  498. 

ARTICLE  II. 

LIABILITY  OP  SURETIBBa 

S  2836.  Limit  of  surety's  oblisatlon 

I  28J7.  Rules   of   Interpretation. 

I  2838.  Judgment  against  surety  does  not  alter  the  relation. 

I  2839.  Surety   exonerated   by  performance  or  offer  of  performance. 

I  2840.  Surety  discharged  by  certain  acts  of  the  creditor. 

§  2836.  Limit  of  surety's  obilgatlon.  A  surety  cannot  be 
held  beyond  the  express  terms  of  his  contract,  and  If  such 
contract  prescribes  a  penalty  for  Its  breach,  he  cannot  in 
any  case  be  liable  for  more  than  the  penalty.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.  71,  300;  81,  532;  81,  537;  108,  565;  116,  36; 
119,  257. 

§  2837.  Rules  of  interpretation.  In  Interpreting  the 
terms  of  a  contract  of  suretyship,  the  same  rules  are  to  be 
observed  as  In  the  case  of  other  contracts.  En.  March  21, 
1872. 

Cal.  Rep.  Cit  77.  448;  78,  448;  80,  618;  81,  532;  100,  104; 
119,  267;  138,  730. 

8  2838.  Judgment  against  surety  does  not  alter  the  re- 
lation. Notwithstanding  the  recovery  of  judgment  by  a 
creditor  against  a  surety,  the  latter  still  occupies  the  rela* 
tion  of  surety.    En.  March  21.  1872. 
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§  2839.  Surety  exonerated  by  performance  or  offer  of 
performance.  Performance  of  the  principal  obligation,  or 
an  offer  of  such  performance,  duly  made  as  provided  in 
this  code,  exonerates  a  surety.  En.  March  21,  1872.  Am'd. 
1873-4.  260. 

Cal.  Rep.  Cit.    98,  399;  139,  418. 

Offer  of  performance:   Ante,  sees.  1486-1505. 

§  2840.  Surety  discharged  by  certalr.  acta  of  the  cred- 
itor.   A  surety  is  exonerated — 

1.  In  like  manner  with  a  guarantor; 

2.  To  the  extent  to  which  he  Is  prejudiced  by  any  act  of 
the  creditor  which  would  naturally  prove  injurious  to  the 
remedies  of  the  surety  or  Inconsistent  with  his  rights,  or 
which  lessens  his  security;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omis- 
sion of  the  creditor  to  do  anything,  when  required  by  the 
surety  which  it  is  his  duty  to  do.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    77,  448;  77,  477;  78,  448;  96,  641;  112,  35; 

114,  627;    120,  501;    130,  254;    139,  418;    145,  244;   146. 

520.     Subd.  1—91,  210.    Subd.  2—144,  96.  " 
Subd.  1:     Ante,  sec.  2819. 
Subd.  3:    Ante,  sec.  2845. 

ARTICLE  III. 

RIGHTS  OF   SURETIES. 

S  2844.  Suiety  has  rights  of  gruarantor. 

S  2845.  Surety    may   require   the   creditor  to  proceed  asainst   the   prln 

cipal. 

§  2846.  Surety  may  compel  principal  to  perform  obligations,   when  due. 

i  2847.  A   principal  bound   to   reimburse  his  surety. 

S  284j(.  The  suiety  acquires  the  right  of  the  creditor. 

i  2849.  Surety   entitled   to  tieneflt  of  securities  held  by   creditor. 

S  2860.  The  property  of  principal  to  be  taken  first. 

§  2844.  Surety  has  rights  of  guarantor.  A  surety  has 
all  the  rights  of  a  guarantor,  whether  he  become  person- 
ally responsible  or  not     En.  March  21,  1872. 

Cal.  Rep.  Cit.     77,  477;  78,  448;  105,  441;  109,  221;  110,  665; 

120,  501;  141,  677;  145,  244. 
See  ante,  sees.  2808-2810. 

§  2845.  Surety  may  require  the  creditor  to  proceed 
against  the  princlpai.  A  surety  ma^  require  his  creditor 
to  proceed  against  the  principal,  or  to  pursue  any  other 
remedy  In    his   power  which   the   surety   cannot   himself 
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pursue,  and  which  would  lighten  his  burden;  and  If  In 
such  case  the  creditor  neglects  to  do  so,  the  surety  is  ex- 
onerated to  the  extent  to  which  he  is  thereby  prejudiced. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    53,  689. 

Mere  delay  by  the  creditor  to  pursue  the  principal  does 
not  discharge  the  surety:  Ante,  sec.  2828;  see,  also,  ante, 
sec.  2840,  subd.  1. 

S  2846.  Surety  may  compel  principal  to  perform  obliga- 
tions, when  due.  A  surety  may  compel  his  principal  to 
perform  the  obligation  when  due.    En.  Biarch  21,  1872. 

Cal.  Rep.  Cit.    53,  689. 

The  action  under  this  section  is  provided  for  In  sec.  1050. 
Code  Civ.  Proc. 

Section  2845,  ante,  may  be  considered  as  containing  an- 
other substitute  for  the  equitable  action. 

§  2847.  A  principal  bound  to  reimburse  his  surety.  If  a 
surety  satisfies  the  principal  obligation  or  any  part  there- 
of, whether  with  or  without  legal  proceedings,  tbe  prin- 
cipal is  bound  to  reimburse  what  he  has  disbursed,  includ- 
ing necessary  costs  and  expenses;  but  the  surety  has  no 
claim  for  reimbursement  against  other  persons,  though 
they  may  have  been  benefited  by  his  act,  except  as  pre- 
scribed by  the  next  section.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    53,  689;   67,  243;   117,  202;   121.  423;   122, 
673;  127,  527;  133,  578. 

§  2848.  The  surety  acquires  the  right  of  the  creditor.  A 
surety,  upon  satisfying  the  obligation  of  the  principal,  is 
entitled  to  enforce  every  remedy  which  the  creditor  then 
has  against  the  principal  to  the  extent  of  reimbursing  what 
he  has  expended,  and  also  to  require  all  his  cosureties  to 
contribute  thereto,  without  regard  to  the  order  of  time  in 
which  they  became  such.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    53,  689;  67,  243;  122.  673;  130,  254;  133,  578; 
139,  49;  139,  50;  139,  62. 

§  2849.    Surety  entitled  to  benefit  of  securities  held  by 

creditor.    A  surety  is  entitled    to    the  benefit  of    every 

security  for  the  performance  of  the  principal  obligation 

held  by  the  creditor,  or  by  a  cosurety  at  the  time  of  enter- 

-*%  into  the  contract  of  suretyship,  or  acquired  by  him 


553  SURETYSHIP.  SI  2860-2gS» 

afterwards,  whether  the  surety  was  aware  of  the  security 
or  not.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     96,  041;  114,  626;  114,  627;  119,  70;  127,  371; 
138,  578. 

§  2850.  The  property  of  principal* to  be  taken  first. 
Whenever  property  of  a  surety  is  hypothecated  with  prop- 
erty of  the  principal,  the  surety  Is  entitled  to  have  the 
property  of  the  principal  first  applied  to  the  discharge  of 
the  obligation.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    119,  70;  120,  501. 

ABTICLB  IV. 

RIGHTS   OF   CREDITORS. 
§  2654.    Creditor  entitled  to  benefit  of  securities  held  by   surety. 

S  2854.  Creditor  entitied  to  benefit  of  securities  heid 
by  surety.  A  creditor  is  entitled  to  the  benefit  of  every- 
thing which  a  surety  has  received  from  the  debtor  by  way 
of  security  for  the  performance  of  the  obligation,  and  may, 
upon  the  maturity  of  the  obligation,  compel  the  applica- 
tion of  such  security  to  its  satisfaction.  En.  March  21,  1872. 

Cal.  Rep.  Cit    109,  136. 

ARTICLE  V. 

LETTER  OF   CREDIT. 

§  2S58.  letter  of  credit,  what. 

I  28o9.  How    addressed. 

§  2880.  Uabillty   of   the  writer. 

§  2S61.  Ijett<*ra  of  credit,   either  general  or  special. 

I  2862.  Nature  of  general   letter  of  credit. 

8  2S«3.  Extent  of  general  letter  of  credit. 

S  2864.  A   letter  of  credit  may  be  a  continuing  guaranty. 

S  2S6r>.  When   notJoe   to   the   writer  necessary. 

§  2866.  The  credit  given  must  agree  with  the  terms  of  the  letter. 

§  2858.  Letter  of  credit,  what.  A  letter  of  credit  is  a 
written  instrument,  addressed  by  one  person  to  another, 
requesting  the  latter  to  give  credit  to  the  person  in  whose 
favor  it  Is  drawn.    En.  March  21,  1872. 

Cal.  Rep.  Cit    125.  481. 

§  2859.  How  addressed.  A  letter  of  credit  may  be  ad- 
dressed to  several  persons  in  succession.  En.  March  21, 
1872. 
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i  2860.  Liability  of  the  writer.  The  writer  of  a  letter 
of  credit  is,  upon  the  default  of  the  debtor,  liable  to  those 
who  gave  credit  in  compliance  with  its  terms.  En.  March 
21,  1872. 

CaL  Rep.  Cit    70.  384. 

S  2861.  Letters  oi  credit,  either  general  or  special.  A 
letter  of  credit  is  either  general  or  special.  When  the 
request  for  credit  in  a  letter  is  addressed  to  specified  per- 
sons by  name  or  description,  the  letter  is  special.  All 
other  letters  of  credit  are  general.  ,En,  March  21,  1872. 

Credit  to  correspond  with  terms  of  the  letter:  See  post, 
sec.  2866. 

§  2862.  Nature  of  general  letter  of  credit.  A  general 
letter  of  credit  gives  any  person  to  whom  it  may  be  £howii 
authority  to  comply  with  its  request,  and  by  his  so  doing 
it  becomes,  as  to  him,  of  the  same  effect  as  if  addressed  to 
him  by  name.    En.  March  21,  1872. 

§  2863.  Extent  of  general  letter  of  credit.  Several  per- 
sons may  successively  give  credit  upon  a  general  letter. 
En.  March  21,  1872. 

§  2864.  A  letter  of  credit  may  be  a  continuing  guaranty. 
If  the  parties  to  a  letter  of  credit  appear,  by  Its  terms, 
to  contemplate  a  course  of  future  dealing  between  the 
parties,  it  is  not  exhausted  by  giving  a  credit,  even  to  the 
amount  limited  by  the  letter,  which  is  subsequently  re- 
duced or  satisfied  by  payments  made  by  the  debtor,  but  is 
to  be  deemed  a  continuing  guaranty.    En.  March  21,  1872. 

§  2865.  When  notice  to  the  writer  necessary.  The 
writer  of  a  letter  of  credit  is  liable  for  credit  given  upon 
it  without  notice  to  him,  unless  its  terms  express  or  imply 
the  necessity  of  giving  notice.     En.  March  21,  1872. 

Cal.  Rep.  Cit.    125,  481. 

§  2866.  The  credit  given  must  agree  with  the  terms  of 
the  letter.  If  a  letter  of  credit  prescribes  the  persons  by 
whom,  or  the  mode  in  which,  the  credit  is  to  be  given, 
or  tbe  term  of  credit,  or  limits  the  amount  thereof,  the 
writer  is  not  bound  except  for  transactions  which,  in  these 
respects,  conform  strictly  to  the  terms  of  the  letter.  En. 
March  21,  1872. 

Cal.  Rep.  Cit    61«  430. 
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TITLE     XIV. 

LIEN. 

Chapter  I.    Liens  in  General,  §§  2872-2913. 
II.    Mortgage,  §§  2920-2972. 

III.  Pledge,  §  2986-3011. 

IV.  Bottomry,  §§  8017-3029. 

V.    Respondentia.  §§  3036-3040. 
VI.    Other  Liens,  §§  3046-3065. 
VII.    Stoppage  in  Transit,  §§  3076-3080. 

CHAPTER  I. 

LIENS   IN    GENERAL. 

Article  I.  Definition  of  Liens,    \%   2872-2877. 

II.  Creation  of  Liens.    {§   2881-2884. 

III.  Effect  of  Liens,    ({   2888-2898. 

IV.  Priority  of  Liens,   9§  2897-2899. 

V.    Redemption   from   Liens,    99   29U3-2906. 
VI.    BxUnctlon  of  Uens,   99  2909-2918. 

ARTICLE  i. 

DEFINITION   OF  LIENS. 

• 

9  2872.  Lien,   what. 

9  287S.  Liens,    general   or  special. 

9  2874.  General    Hen,    what. 

§  2875.  Special    Hen,    what. 

9  2878.  Prior  liens. 

9  2877.  Contracts  subject  to  provisions  of  this  chapter. 

§  2872.  Lien,  what.  A  lien  is  a  charge  imposed  in  some 
mode  other  than  by  a  transfer  in  trust  upon  specific  prop- 
erty, by  which  it  is  made  security  for  the  performance  of 
an  act.    En.  March  21,  1872.     Am'd.  1877-8,  88. 

Cal.  Rep.  Cit.    118,  419;  121,  384;  126,  469. 
Compare  Code  Civ.  Proc,  sec.  1180. 
Unclaimed  property,  rights  in  relation  to:  See  Pol.  Code, 
sees.  3152  et  seq. 

§  2873.  Liens,  general  or  special.  Liens  are  either  gen- 
eral or  special.    En.  March  21,  1872. 

§  2874.  General  lien,  what.  A  general  lien  in  one  which 
the  holder  thereof  is  entitled  to  enforce  as  a  security  for 
the  performance  of  all  the  obligations,  or  all  of  a  partic- 
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ular  dass  of .  obligatioiifl,  which  exist  in  his  lkT<sr 
the  owner  of  the  property.  Bn.  March  21,  1872. 

Factors.— Usage  of  trade  usually  gtves  factors  a  general 
lien,  which  is  established  in  this  state  by  section  3063. 
post 

Banker:    Post,  sec  3064. 

Master  of  ship:     Post,  sec  3066. 

Mate  and  seamen:    Post,  sec  306C. 

Lien  for  services:    See  poet,  see  3061. 

§  2875.  Special  lien,  what.  A  special  lien  la  one  whldi 
the  holder  thereof  can  enforce  only  as  eecarity  for  the 
performance  of  a  particular  act  or  obligatian,  and  of  such 
obligations  as  may  be  incidental  thereta    En.  Mardi  21, 

1872. 

Cal.  Rep.  Cit    146,  600. 

Incidental  thereto:     See  next  section. 

§  2876.  Prior  iiens.  Where  the  holder  of  a  special  lien 
is  compelled  to  satisfy  a  prior  lien  for  his  own  protec- 
tion, he  may  enforce  payment  of  the  amount  ao  paid  by 
him,  as  a  part  of  the  claim  for  which  hia  own  lien  eKi8t& 

En.  March  21,  1872. 

Cal.  Rep.  Cit    121,  656. 

5  2877.    Contracts  subject  to  provisions  of  thia  chapCeiv 

Contracts  of  mortgage,  pledge,  bottomry,  or  respondentia. 
are  subject  to  all  the  provisiona  of  this  chapter.  Bte 
March  21,  1872. 

ARTICLE  II. 

CIUSATION    OF    LIENS. 

fi  2881.  Lien,    how   created. 

{  2882.  No  lien  for  claim  not  due. 

S  2883.  L*len   on   future   Interest. 

S  28S4.  Lien  may  be   created  by  contract. 

§  2881.    Lien,  how  created.    A  lien  is  created: 

1.  By  contract  of  the  parties;  or, 

2.  By  operation  of  law.    En.  Biarch  21,  1878. 

Cal.  Rep.  Cit.   80,  116;   92,  79;   118,  419;   126,  469;   146, 
560. 

§  2882.  No  lien  for  claim  not  due.  No  lien  arises  hy 
more  operation  of  law  until  at  the  time  at  which  the  act  to 
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be  secured  thereby  ought  to  be  performed.    Bn.  March  XL, 

1872. 

Cal.  Rep.  Cit    78,  20. 

§  2888.  Lien  on  future  Interest.  An  agreement  may  be 
made  to  create  a  lien  npon  property  not  yet  acquired  by 
the  party  agreeing  to  give  the  Hen,  or  not  yet  In  existence. 
In  such  case  the  lien  agreed  for  attaches  from  the  time 
when  the  party  agreeing  to  give  It  acquires  an  interest  in 
the  thing,  to  the  extent  of  such  interest  Bn.  March  81, 
1872. 

Cal.  Rep.  Clt    118,  418. 

8  2884.  Lien  may  be  created  by  contract.  A  lien  may 
be  created  by  contract,  to  take  Immediate  eflPeet,  as  se- 
curity for  the  performance  of  obligations  not  then  in  ex- 
istence.   Bn.  March  21,  1872. 

Cal.  Rep.  Clt.    77,  886;  80,  116;  121,  274. 

ARTICUD  in. 

BFFBCT  OF  LIBN8. 

L4eR,  or  contract  for  lien,  transfers  no  tltls^ 
Certain  oontraots  void. 

Creation  of  lien  ^loes  not  Imply  personal  obllgatlOB. 
2891.    Extent  of  lien. 
§  2898.    Holder  of  Hen  not  entitled  to  eompensatlon. 

t  2888.  Lien,  or  contract  for  lien,  transfers  no  title. 
Notwithstanding  an  agreement  to  the  contrary,  a  Uen,  or 
a  contract  for  a  lien,  transfers  no  title  to  the  property 
subject  to  the  lien.    Bn.  March  21, 1872. 

CaL  Rep.  Clt  73,  306;  99,  518;  101,  452;  105,  297;  105, 
468;  112,  12;  112,  219;  112,  601;  116,  593;  121,  519; 
126,  207;  128,  406;  128,  407;  188,  836. 

Post,  sees.  2927  et  seq. 

S  2889.  Certain  contracts  void.  All  contracts  for  the 
forfeiture  of  property  subject  to  a  lien,  in  satisfaction  of 
the  obligation  secured  thereby,  and  all  contracts  in  re- 
straint of  the  right  of  redemption  from  a  lien,  are  TOid. 
En.  March  21,  1872. 

CaL  Rep.  Cit  85,  868;  105,  76;  114,  599;  120,  153;  120, 
154;  128,  406;  128,  407. 

8  2B90»  Creation  of  Men  does  not  Imply  personal  obliga- 
tion.  XhH  creation  of  a  lien  does  not  of  itself  imply  that 
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any  person  Is  bound  to  perform  the  act  for  which  the  lien 
is  a  security.     En.  March  21,  1872. 

Cal.  Rep.  Cit.    114,  139. 

See  post,  sees.  2909,  2928,  3000. 

i  2891.  Extent  of  lien.  The  existence  of  a  lien  upon 
property  does  not  of  itself  entitle  the  person  in  whoso 
favor  it  exists  to  a  lien  upon  the  same  property  for  the 
performance  of  any  other  obligation  than  that  which  the 
lien  originally  secured.    En.  March  21,  1872. 

Cal.  Rep.  Cit    146,  560. 

§  2892. .  Holder  of  lien  not  entitled  to  compensation. 
One  who  holds  property  by  virtue  of  a  lien  thereon,  is 
not  entitled  to  compensation  from  the  owner  thereof  for 
any  trouble  or  expense  which  he  incurs  respecting  it,  ex- 
cept to  the  same  extent  as  a  borrower,  under  sections  1892 
and  1893.    En.  ^arch  21,  1872. 

ARTICLE  IV. 

PRIORITY    OP    LIENS. 

§  2897.    Priority  of   liens. 

I  2898.    Priority  of  mortgage  for  price. 

i  2899.    Order  of  resort  to  different  funds. 

S  2897.  Priority  of  liens.  Other  things  being  equal,  dif- 
ferent liens  upon  the  same  property  have  priority  accord- 
ing to  the  time  of  their  creation,  except  in  cases  of  bot- 
tomry and  respondentia.    En.  March  21,  1872. 

§  2898.  Priority  of  mortgage  for  price.  A  mortgage 
given  for  the  price  of  real  property,  at  the  timd  of  its 
conveyance,  has  priority  over  all  other  liens  created 
against  the  purchaser,  subject  to  the  operation  of  the  re- 
cording laws.     En.  March  21,  1872. 

Cal.  Rep.  Cit    87,  627;  120,  683. 

§  2899.  Order  of  resort  to  different  funds.  Where  one 
has  a  lien  upon  several  things,  and  other  persons  have 
subordinate  liens  upon,  or  interests  in,  some  but  not  all  of 
the  same  things,  the  person  having  the  prior  lien,  if  he  can 
do  so  without  risk  of  loss  to  himself,  or  of  injustice  to 
other  persons,  must  resort  to  the  property  in  the  following 
order  on  the  demand  of  any  party  Interested: 
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1.  To  the  things  upon  which  he  has  an  exclusive  Hen; 

2.  To  the  things  which  are  subject  to  the  fewest  sub- 
ordinate liens; 

3.  In  like  manner  inversely  to  the  number  of  subordi- 
nate liens  upon  the  same  thing;  and, 

4.  When  several  things  are  within  one  of  the  foregoing 
classes,  and  subject  to  the  same  number  of  liens,  resort 
must  be  had — 

(1)  To  the  things  which  have  not  been  transferred  since 
the  prior  lien  was  created; 

(2)  To  the  things  which  have  been  so  transferred  with-, 
out  a  valuable  consideration;  and, 

(3)  To  the  things  which  have  been  so  transferred  for 
a  valuable  consideration  in  the  inverse  order  of  the  trans- 
fer.   En.  March  21,  1872. 

Cal.  Rep.  Cit.     114,  541;   119,  296;   119,  354;  119,  355;  135, 

117;  139,  352;  139,  361;  141,  12;  142,  557. 
Marshaling  of  assets:     See  post,  sec.  3433. 

ARTICLE  V. 

REDEMPTION   FROM   UENS. 

S  2:03.    Right   to  redeem. 

I  2904.    Riirhtfl   of   Inferior   lienor. 

9  2905.    Redemption  from  lien,  how  made. 

§  2903.  Right  to  redeem.  Every  person,  having  an  in- 
terest in  property  subject  to  a  lien,  has  a  right  to  redeem 
it  from  the  lien,  at  any  time  after  the  claim  is  due,  and  be- 
fore his  right  of  redemption  is  foreclosed,  and,  by  such  re- 
demption, becomes  subrogated  to  all  the  benefits  of  the 
lien,  as  against  all  owners  of  other  interests  in  the  prop- 
erty, except  in  so  far  as  he  W€us  bound  to  make  such  re- 
demption for  their  benefit  En.  March  21,  1872.  Am'd. 
1905,  617. 

The  change  conalBts  In  the  addition  of  the  clause  after  the  word  "fore- 
clostd."  Thf  li.'.sign  of  the  amtndment  la  to  state  an'd  apply  the  rule 
of  equity  in  such  sasea.  it  being  feared  that  the  declaration  of  a 
similar  rule  In  section  2904,  and  its  omission  In  thia  aectlon  mlffht 
l<*ad    to  doubt.— Code   Commissioner's   Note. 

Cal.  Rep.  Cit.  61,  429;  79,  120;  80,  355;  95,  195;  95,  196; 
95,  201;  95,  203. 

Redemption  from  execution  sale:  See  Code  Civ.  Proc, 
sees.  346,  347.  701  et  seq. 

Pledgor's  right  of  redemption  may  be  foreclosed:  Sec. 
3011.  post. 

§  2904.  Rights  of  inferior  lienor.  One  who  has  a  lien 
inferior  to  another,  upon  the  same  property,  has  a  right: 


tt  2M6-»U  LIENS  IN  GSNERAL.  6«» 

1.  Tb  redeem  the  property  in  the  same  manner  as  its 
owner  might,  from  the  superior  lien;  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  superior 
lien,  when  necessary  for  the  protection  of  his  interests* 
ui>on  satisfying  the  claim  secured  thereby.  En.  March 
21,  1872. 

Cal.  Rep.  Cit    78,  603;  78,  604. 

§  2905.  Redemption  from  lien,  how  made.  Redemption 
from  a  lien  Is  made  by  performing  or  ofTerlng  to  perform, 
the  act  for  the  performance  of  which  it  is  a  security,  and 
paying  or  offering  to  pay,  the  damages,  if  any,  to  which 
the  holder  of  the  lien  is  entitled  for  delay.  Bin.  March  21, 
1872* 

Gal.  Rep.  Cit    101,  648. 

ARTICLE  VI. 

BXTINCTION   OF  UBNS. 

• 

I  2909.    Lien    deemed    accessory    to   the   act   whose   performance   It   ee- 

cures. 
S  2910.    Extinction  by  sale  or  conversion. 

}  2911.    Lien  extinguished  by  lapse  of  time  under  statute  of  limitations. 
S  2912.    Apportionment  of  lien. 
i  2918.    When  restoration  extinguishes  lien. 

§  2909.  Lien  deemed  accessory  to  the  act  whose  per- 
formance it  secures.  A  lien  is  to  be  deemed  accessory  to 
the  act  for  the  performance  of  which  it  is  a  security, 
whether  any  person  is  bound  for  such  performance  or  not, 
and  is  extlnguishable  in  like  manner  with  any  other  ac- 
cessory obligation.    En.  March  21,  1872. 

Cal.  Rep.  Cit    104,  12;  122,  416. 

Assignment  of  debt:     See  sec.  2936,  post 

§  2910.  Extinction  by  sale  or  conversion.  The  sale  of 
any  property  on  which  there  is  a  lien,  in  satisfaction  of 
the  claim  secured  thereby,  or  in  case  of  personal  property, 
its  wrongful  conversion  by  the  person  holding  the  lien, 
extinguishes  the  lien  thereon.    En.  March  21,  1872. 

Cal.  Rep.  Cit    74,  256;  100,  37;  111,  185;  117,  368;  122.  283; 
122,  416;  124,  288;  142,  542;  142,  543. 

S  2911.  Lien  extinguished  by  iapse  of  time  under  stat- 
ute of  limitation.  A  lien  is  extinguished  by  the  lapse  of 
the  time  within  which,  under  the  provisions  of  the  Code 
of  Civil  Procedure,  an  action  can  be  brought  upon  the  prin- 
-"ipal  obligation.    En.  March  21,  1872. 

Cal.  Rep.  Cit    56,  343;  58,  151;  58,  152;  66,  336;  72,  311; 
115,  176;   116,  259;   120,  222;   120,  223;  122,  416;  122, 
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418;  124,  612;  131,  439;  132,  423;  132,  48;  137,  386;  137, 
386;   140,  20;   140,  21;   142,  475;   142,  480;   144,  361; 
144,  577;  144,  678. 
See  Code  Civ.  Proc.,  sees.  335-347. 

S  2912.  Apportionment  of  lien.  The  partial-  performance 
of  an  act  secured  by  a  lien  does  not  extinguish  the  lien 
upon  any  part  of  the  property  subject  thereto,  even  if  it 
is  diyisible.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    122,  416 

§  2913.  When  restoration  extinguishes  Men.  The  vol- 
untary restoration  of  property  to  its  owner  by  the  holder 
of  a  lien  thereon,  dependent  upon  possession,  extinguishes 
the  lien  as  to  such  property,  unless  otherwise  agreed  by 
the  parties,  and  extinguishes  it,  notwithstanding  any  such 
agreement,  as  to  creditors  of  the  owner  and  persons,  sub- 
sequently acquiring  a  title  to  the  property,  or  a  lien  there- 
on, in  good  faith,  and  for  value.  Bn.  March  21,  1872. 
Am'd.  1873-4,  260;   1905,  617. 

Cal.-  Rep.  Cit    69,  169;  59,  168;  99,  518;  122,  416. 

CHAPTER  II. 

HORTGAGB. 

Article  I.    UoTtgtigeB  In  General.   ({  2020-2942. 

n.    Mortgasret  of  Real   Property,    SS   2947-2952. 
III.    MorUagea  of  Personal  Property,    |S    2966-2972. 

ARTICLE  I. 

MORTGAGES  IN  OBNERAL. 

8  2920.  Mortgage,   what. 

I  2921.  Property  adversely  held  may  be  mortgaged. 

I  2922.  To  be  In  writing. 

i2923.  Lien   of  a  mortgage,    when  special. 

2924.  Transfer  of  interest,   when  a  mortgage  and  when  a  pledge. 

2925.  Transfer  made  subject  to  defeasance  may  be  proved. 

S  2928.  Mortgage  on   what  a  lien. 

2927.  Mortgage  does  not  entitle  mortgagee  to  possession. 

2928.  Mortgage  not  a   personal   obligation. 

2929.  Waste. 

2930.  Subsequently  acquired  title  inures  to  mortgagee. 

2931.  Foreclosure. 

2932.  Power   of  sale. 

2933.  Power  of  attorney  to  execute. 
2984.  Recording  assignment  of  mortgage. 

2935.  Recording  assignment  of  mortgage  not  notice  to  mortgagor. 

2936.  Mortgage  passes  by  assignment  of  debt. 

i  2937.  Time  allowed  for  filing  mortgage  for  record.    (Repealed.) 

i  2988.  Mortgage,  how  discharged. 

I  2939.  Same. 

~  2939^.  Discharge  by  foreign  executors. 

2940.  Certificate  and   record  of  discharge. 

2941.  Duty  of  mortgagee  on  satisfaction  of  mortgage. 

2942.  Provisions  of  this  chapter  do  not  affect  bottomry  or  respond - 
eatla. 

Civil 
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§  2920.  Mortgage,  what.  Mortgage  is  a  contract  hj 
which  specific  property  is  hypothecated  for  the  perform- 
ance of  an  act,  without  the  necessity  of  a  change  of  pos- 
session.    En.  March  21.  1872. 

Cal.  Rep.  Cit.    58.  15;   66.  98;   88,  441;  98.  518;  107.  148; 

109,  365;    112,  187;    121,   489;   122,  479;   125.  461;   128. 

300;  128,  491;  135,  279;  147.  389. 

The   code   substitutes,   instead   of  the  actual   possession 

previously  requisite,  the  recording  provisions  of  sees.  2957, 

2959,  2962,  2963,  2965,  and  2966. 

Actual  transfer  of  possession  of  personalty  would  change 
it  into  a  pledge:     See  sec.  2924.  post 

§  2921.  Property  adversely  held  may  be  mortgaged.  A 
mortgage  may  be  created  upon  property  held  adversely 
to  the  mortgagor.    En.  March  21,  1872. 

This  provision  is  a  logical  sequence  of  section  2947.  post, 
and  section  1047,  ante. 

§  2922.  To  be  in  writing.  A  mortgage  can  be  created, 
renewed,  or  extended,  only  by  writing,  executed  with  the 
formalities  required  in  the  case  of  a  grant  of  real  prop- 
erty.    En.  March  21.  1872. 

Cal.  Rep.  Cit.     53,  680;  56,  344;  57,  471;  58.  152;  65.  516; 

G8,  53;   74,  350;    84,  205;    85.  288;   112,  366;   117,  415; 

120,  223;    120,   224;    122,  418;    122.  419;    122.  420;  126, 

469;    128,  551;   129,  417;   134,  600;   137,  389;   140.  689; 

144,  783;  147,  388. 
Mortgage,  form  of:     Sec.  2948.  post 

§  2923.  Lien  of  a  mortgage,  when  special.  The  lien  of 
a  mortgage  is  special,  unless  otherwise  expressly  agreed. 
and  is  independent  of  possession.    En.  March  21.  1872. 

Special  lien,  definition:     See  ante.  sec.  2875. 

§  2924.  Transfer  of  interest,  when  a  mortgage  and 
when  a  pledge.  Every  transfer  of  an  interest  in  prop- 
erty, other  than  in  trust,  made  only  as  a  security  for  the 
performance  of  another  act,  is  to  be  deemed  a  mortgage, 
except  when  in  the  case  of  personal  property  it  is  accom- 
panied by  actual  change  of  possession,  in  which  case  it  is 
to  be  deemed  a  pledge.  En.  March  21,  1872.  Am'd.  1873-4, 
260. 

Cal.  Rep.  Cit  58,  15;  59,  112;  64,  514;  71.  411;  74,  254; 
80,  352;  91,  461;  100,  254;  105,  469;  105.  470;  106,  680; 
107,  148;  121,  384;  121,  542;  123,  694;  126,  604;  1?7,  256; 
128,  300;  129.  163;  135.  279;  144,  783;  147.  389. 


^1 


663  MORTGAGE.  \\  2925-2»29 

Deed  absolute  on  its  face,  when  a  mortgage:  See  post, 
sees.  2925,  2950/ 

§  2925.  Transfer  made  subject  to  defeasance  may  be 
proved.  The  fact  that  a  transfer  was  made  subject  to 
defeasance  on  a  condition,  may,  for  the  purpose  of  show- 
ing such  transfer  to  be  a  mortgage,  be  proved  (except  as 
against  a  subsequent  purchaser  or  encumbrancer  for  value 
and  without  notice),  though  the  fact  does  not  appear  by 
the  terms  of  the  instrument.    En.  March  21.  1S72. 

Cal.  Rep.  Cit.    58,  15;   64,  514;   71,  411;  88.  325;  91,  461; 
119,  21;  123,  694;  127,  256;  144.  132. 

Deed  absolute  on  its  face  a  mortgage:  See  sees.  2924, 
ante;  2950,  post. 

Recording  defeasance:     See  sec.  2960,  post. 

9  2926.  Mortgage  on  what  a  lien.  A  mortgage  is  a  lien 
upon  everything  that  would  pass  by  a  grant  of  the  prop- 
erty.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     80,  252;  80,  352;  126,  605. 

Fixtures  generally:     See  ante,  sec.  660. 

Growing  crops:     Post,  sec.  2972. 

§  2927.  Mortgage  does  not  entitle  mortgagee  to  posses- 
sion. A  mortgage  does  not  entitle  the  mortgagee  to  the 
possession  of  the  property,  unless  authorized  by  the  ex- 
press terms  of  the  mortgage;  but  after  the  execution  of  the 
mortgage  the  mortgagor  may  agree  to  such  change  of  pos- 
session without  a  new  consideration.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  '72,  309;  80,  326;   88,  440;  96,  32;   106,  680; 

169,  362;  109,  365;  112,  187;   117,  416;  121,  544;  127, 

652;  128,  491. 
Mortgagee's  possession:     Ante,  sees.  2920,  2923. 

§  2928.  Mortgage  not  a  personal  obligation.  A  mort- 
gage does  not  bind  the  mortgagor  personally  to  perform 
the  act  for  the  performance  of  which  it  is  a  security,  un- 
less there  is  an  express  covenant  therein  to  that  effect. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    57,  642;  66,  98;  101,  419;  127,  204;  137,  255. 

§  2929.  Waste.  No  person  whose  interest  is  subject  to 
the  lien  of  a  mortgage  may  do  any  act  which  will  sub- 
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stantially  Impair  the  mortgagee's  security.    Bn.  March  21. 

1872. 

Cal.  Rep.  Clt    80,  246. 

Damages  are  recoverable  by  the  purchaser  at  the  sale, 
for  Injuries  by  tenant:  See  sec.  746,  CJode  Civ.  Proc 

9  2930.  Subsequently  acquired  title  inures  to  mort- 
gagee. Title  acquired  by  the  mortgagor  subsequent  to  the 
execution  of  the  mortgage  inures  to  the  mortgage  as  se- 
curity for  the  debt,  in  like  manner  as  if  acquired  before  the 
execution.    En.  March  21,  1872.    Am'd.  1873-4,  260. 

Cal.  Rep.  Cit.    62,  886;    62,  336;    67,  279;    98,  618;    138, 

683;  144,  146. 
Sec  1106,  ante. 

9  2931.  Foreclosure.  A  mortgagee  may  foreclose  the 
right  of  redemption  of  the  mortgagor  in  the  manner  pre- 
scribed by  the  Code  of  Civil   Procedure.     Bn.   March    21, 

1872. 

Cal.  Rep.  Cit    144,  333. 

ForeclosiEre  of  mortgage. — Place  of  trial:  Code  Civ. 
Proc,  sec.  392.  Receiver  may  be  appointed:  Id.,  sec  564. 
Proceedings  in  actions  for  foreclosure:  Id.,  sec  726.  Rem- 
edy exclusive:  Id.,  sec  744.  Surplus,  how  disposed  of: 
Id.,  sec.  727.  Installment  loans:  Id.,  sec.  728.  Actions 
against  estates:     Id.,  sec  1600. 

9  2932.  Power  of  sale.  A  power  of  sale  may  be  con- 
ferred by  a  mortgage  upon  the  mortgagee  or  any  other  per- 
son, to  be  exercised  after  a  breach  of  the  obligation  for 
which  the  mortgage  is  a  security.    En.  March  21»  1872. 

Cal.  Rep.  Cit    57,  482;  101,  227. 

Power  of  sale  is  a  part  of  the  security  and  passes  by 
assignment  of  the  debt:    Sec  868,  ante. 

§  2933.  Power  of  attorney  to  execute.  A  power  of  at- 
torney to  execute  a  mortgage  must  be  in  writing,  sub- 
scribed, acknowledged,  or  proved,  certified,  and  recorded 
In  like  manner  as  powers  of  attorney  for  grants  of  real 
property.    En.  March  21,  1872. 

Cal.  Rep.  Cit    144,  35. 

Authorization  generally:     See  sec  2309,  ante. 

§  2934.  Recording  assignment  of  mortgage.  An  assign- 
ment of  a  mortgage  may  be  recorded  In  like  manner  as  a 
mortgage,  and  such  record  operate  as  notice  to  all  per- 
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BOOB  subsequently  derivtng  title  to  the  mortgage  from  the 
assignor.    En.  March  21,  1872.    Am'd.  1873-4,  261. 

Cal.  Rep.  Cit    109,  49;  120,  241;  120,  242. 

§  2935.  Recording  aMignment  of  mortgage  not  notice 
to  mortgagor.  When  the  mortgage  is  executed  as  security 
for  money  due,  or  to  become  due,  on  a  promissory  note, 
bond,  or  other  instrument,  designated  in  the  mortgage, 
the  record  of  the  assignment  of  the  mortgage  is  not,  of 
itself,  notice  to  a  mortgagor,  his  heirs,  or  personal  repre- 
sentatives, so  as  to  invalidate  any  payment  made  by  them, 
or  either  of  them,  to  the  person  holding  such  note,  bond, 
or  other  instrument  En.  March  21,  1872.  Am'd.  1873-4, 
261. 

Cal.  Rep.  Cit    120,  242;  136,  316. 

§  2936.  Mortgage  passes  by  assignment  of  debt.  The 
assignment  of  a  debt  secured  by  mortgage  carries  with  it 
the  security.    En.  March  21,  1872. 

CaL  Rep.  Cit    88,  327;  93,  117;  109,  48. 

S  2937.  Time  aliowed  for  filing  mortgage  for  record. 
(Repealed.)    En.  March  21,  1872.     Rep.  1873-4,  261. 

Cal.  Rep.  Cit    46,  607;  46,  608;  46,  609;  127,  309. 

§  2938.  Mortgage,  iiow  disciiarged.  A  recorded  mort- 
gage may  be  discharged  by  an  entry  in  the  margfn  of  the 
record  thereof,  signed  by  the  mortgagee,  or  his  personal 
representative  or  assignee,  acknowledging  the  satisfaction 
of  the  mortgage  in  the  presence  of  the  recorder,  who  must 
certify  the  acknowledgment  in  form  substantially  as  fol- 
lows:     "Signed   and  acknowledged   before  me,   this  

day  of ,  in  the  year .    A  B,  Recorder."    En.  March 

21,  1872. 

Cal.  Rep.  Cit    72,  457;  119,  297. 

9  2939.  Same.  A  recorded  mortgage,  if  not  discharged 
as  provided  in  the  preceding  section,  must  be  discharged 
ui>on  the  record  by  the  officer  having  custody  thereof,  on 
the  presentation  to  him  of  a  certificate  signed  by  the  mort- 
gagee, his  personal  representatives,  or  assigns,  acknowl- 
edged or  proved  and  certified  as  prescribed  by  the  chapter 
on  rcording  transfers,  stating  that  the  mortgage  haa  been 
paid,  satisfied,  or  discharged.    En.  March  21,  1872. 
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§  2939!/^^  Discharge  by  foreign  executors.  Foreign  ex- 
ecutors and  administrators  may  satisfy  mortgages  upon 
the  records  of  any  county  in  this  state,  upon  producing 
and  recording  in  the  office  of  the  county  recorder  of  the 
county  in  which  such  mortgage  is  recorded,  a  duly  certi- 
fied and  authenticated  copy  of  their  letters  testamentary 
or  of  administration,  and  which  certificate  shall  also  recite 
that  said  letters  have  not  been  revoked.    En.  Stats.  1895,  29. 

§  2940.  Certificate  and  record  of  discharge.  A  certifi- 
cate of  the  discharge  of  a  mortgage,  and  the  proof  or  ac- 
knowledgment thereof,  must  be  recorded  at  length,  and  a 
reference  made  in  the  record  to  the  book  and  page  where 
the  mortgage  is  recorded,  and  in  the  minute  of  the  dis- 
charge made  upon  the  record  of  the  mortgage  to  the  book 
and  page  where  the  discharge  is  recorded.  En.  March 
21.  1872. 

^  2941.  Duty  of  mortgagee  on  satisfaction  of  mortgage. 
When  any  mortgage  has  been  satisfied,  the  mortgagee  or 
his  assignee  must  immediately,  on  demand  of  the  mort- 
gagor, execute,  acknowledge,  and  deliver  to  him  a  certifi- 
cate of  the  discharge  thereof,  so  as  to  entitle  It  to  be  re- 
corded, or  he  must  enter  satisfaction,  or  cause  satisfaction 
of  such  mortgage  to  be  entered  of  record;  and  any  mort- 
gagee, or  assignee  of  such  mortgagee,  who  refuses  to  exe- 
cute, acknowledge,  and  deliver  to  the  mortgagor  the  cer- 
tificate of  discharge,  or  to  enter  satisfaction  or  cause  satis- 
faction of  the  mortgage  to  be  entered,  as  provided  in  this 
chapter,  is  liable  to  the  mortgagor,  or  his  grantee  or  heirs, 
for  all  damages  which  he  or  they  may  sustain  by  reason 
of  such  refusal,  and  shall  also  forfeit  to  him  or  them  the 
sum  of  one  hundred  dollars.  En.  March  21,  1872.  Am'd. 
1873-4,  261;   1880,  11. 

Cal.  Rep.  Cit.     106,  200;  106,  201. 

§  2942.  Provisions  of  this  chapter  do  not  affect  bottomry 
or  respondentia.  Contracts  of  bottomry  or  respondentia, 
although  in  the  nature  of  mortgages,  are  not  affected  by 
any  of  the  provisions  of  this  chapter.    En.  March  21,  1872. 

Bottomry:     See  sees.  3017  et  seq.,  post. 

Respondentia:     See  sees.  3036  et  seq.,  post 


* 
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ARTICLE  II. 

MORTGAGES   OF    REAL    PROPERTY. 

9  2947.    What  real   property  may  be   mortgaered. 

\  2948.    Form  of  mortRage. 

\  2949.    What  must  be  recorded  as  a  mortgage.    (Repealed.) 

§  2950.  Defeasance,  to  affect  grant  absolute  on  its  face,  must  be  re- 
corded. 

§  29S1.  By  whom  paid  after  property  passes  by  succession  or  will. 
(Repealerl  ) 

S  2952.    May   be   recorded 

§  2947.  What  real  property  may  be  mortgaged.  Any 
Interest  in  real  property  which  is  capable  of  being  trans- 
ferred may  be  mortgaged.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     75,  106;  99,  548;  122,  627;  124,  329;  131,  606. 
See  sec.  1045,  ante. 

Property  held  adversely  may  be  mortgaged:  Ante,  sec. 
2921. 

§  2948.  Form  of  mortgage.  A  mortgage  of  real  prop- 
erty may  be  made  in  substantially  the  following  form: 

"This  mortgage,  made  the day  of ,  in  the  year 

,  by  A  B,  of  ,  mortgagor,  to  C  D,  of  ,  mort- 
gagee, wltnesseth: 

'*That  the  mortgagor  mortgages  to  the  mortgagee  [here 
describe  the  property],  as  security  for  the  payment  to  him 

of dollars,  on  [or  before]  the day  of ,  in  the 

year  ,   with   interest  thereon    [or  as  security  for  the 

payment  of  an  obligation,  describing  it,  etc.].  A  B,"  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    67,  275;  124,  329. 

Deed  absolute  in  form  construed  as  a  mortgage:  See 
sees.  2924^  2925,  ante,  and  see  sec.  2950,  post. 

• 

§  2949.  What  must  be  recorded  as  a  mortgage.  (Re- 
pealed.) En.  March  21,  1872.     Rep.  1873-4,  262. 

Cal.  Rep.  Cit.    124,  329. 

§  2950.  Defeasance,  to  affect  grant  absolute  on  its  face, 
must  be  recorded.  When  a  grant  of  real  property  pur- 
ports to  be  an  absolute  conveyance,  but  is  intended  to  be 
defeasible  on  the  performance  of  certain  conditions,  such 
grant  is  not  defeated  or  affected  as  against  any  person 
other  than  the  grantee  or  his  heirs  or  devises,  or  persons 
haying  actual  notice,  unless  an  instrument  of  defeasance, 


*      - 


§9  2951-2966  MORTGAQID.  MB 

duly  executed  and  acknowledged,  shall  have  been  recorded 
In  the  office  of  the  county  recorder  of  the  county  where 
the  property  is  situated.    En.  March  21, 1872. 

Cal.  Rep.  Cit    119,  21;  124.  327;  144,  132. 
See  sec.  1217,  ante. 

Deed  absolute  on  its  face,  when  a  mortgage:  See  sees. 
2924.  2925,  2950. 

§  2951.  By  whom  paid  after  property  pastes  by  sue- 
cession  or  will.  (Repealed.)  En.  March  21,  1872.  Rep. 
1873-4,  262. 

Cal.  Rep.  Clt.    64.  274;  124,  327. 

§  2952.  May  be  recorded.  Mortgages  of  real  property 
may  be  acknowledged  or  proved,  certified  and  recorded.  In 
like  manner  and  with  like  eifect  as  grants  thereof.  En. 
March  21,  1872.     Am'd.  1873-4,  262. 

Cal.  Rep.  Cit    46,  607;  46,  608;  109,  49;  124,  327;  124,  329. 

See  sees.  1169-1172  and  1213-1217,  ante. 

Fees  for  acknowledgment  and  recording:  Pol.  Code, 
sees.  798,  4235,  4245. 

Mortgages  recorded  in  separate  set  of  books:  Sec.  1171, 
ante. 

ARTICLE  III. 

MORTGAGE  OF  PERSONAL  PROPBRTT. 

S  2955.  What  personal  property  may  be  mortgaged. 

2956.  Form  of  personal  mortgage. 

2937.  When  void  as  to  third  persons. 

2958.  .  Mortgage  of  ships,  when  void  as  to  third  persons. 

{  2^59.  Where   recorded. 

I  2960.  Property  In  transit,  where  to  be  recorded. 

I  2981.  Property  of  a  common  carrier,  where  to  be  recorded. 

8  2962.  Recorded   in  different  places. 

I  2963.  Personal  mortgage  may  be  recorded. 

§  2964.  Certified  copies  may   be   recorded,    when. 

§  2965.  Property  exempt  from  effect  of  mortgage,   when. 

9  2966.  May  be  taken  by  mortgagee  as  a  pledge,  when. 
§  29fi7.  How   foreclosed. 

§  2968,  Mortgage  property  may  be  levied  upon. 

I  2969.  Limitations  on   right   of  levy. 

I  2970.  Distribution  of  proceeds  of  sale  under  process. 

i  2971.  Sections  not  applicable  to  mortgacre  of  certain  shlpa. 

5  2972.  Lien  of  a  mortgage  on  growing  crop. 

I  2073.  Validity  of  certain  mortgages. 

§  2955.  What  personal  property  may  be  mortgaged. 
Mortgages  may  be  made  upon  the  following  personal  prop- 
erty, and  none  other: 

1.  Locomotiyes.  engines  and  other  rolling  stock  of  a 
ailroad. 
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2. "  Steamboat  machinery,  the  machinery  used  by  ma- 
chinists, foundrymen,  and  mechanics. 

3.  Steam  engines  and  boilers. 

4.  Mining  machinery. 

5.  Printing  presses  and  material. 

6.  Professional  libraries. 

7.  Instruments  of  surveyors,  physicians  and  dentists. 

8.  Upholstery,  furniture  and  household  goods. 

9.  Oil  paintings,  pictures  and  works  of  art. 

10.  All  growing  crops,  including  grapes  and  fruit. 

11.  Vesse's  of  more  than  five  tons  burden. 

12.  Instruments,  negatiyes,  furniture  and  fixtures  of  a 
photograph  gallery. 

13.  The  machinery,  casks,  pipes,  tubes  and  utensils  used 
in  the  manufacture  or  storage  of  wine,  fruit  brandy,  fruit 
syrup  or  sugar;  also  wines,  fruit  brandy,  fruit  syrup,  or 
sugar,  with  the  cooperage  in  which  the  same  are  contained. 

14.  Pianos  and  organs. 

15.  Iron  land  steel  safes. 

16.  Cattle,  horses,  mules,  swine,  sheep,  goats  and  tur- 
keys and  the  increase  thereof. 

17.  Harvesters,  threshing  outfits,  hay  presses,  wagons, 
farming  implements,  and  the  equipments  of  a  livery  stable, 
including  buggies,  carriages,  harness,  robes. 

18.  Abstract  systems,  books,  maps,  papers,  and  slips  of 
searchers  of  records. 

19.  Raisins  aiid  dried  fruits,  cured  or  in  process  of  being 
cured.  Also  all  boxes,  fruit  graders,  drying  trays  and 
fruit  ladders. 

20.  Bees  and  bee-hives,  apiaries  and  apiary  stock,  in- 
cluding frames,  combs  and  extractors,  also  honey  at 
apiaries. 

21.  Machinery,  tanks,  stills,  agitators,  leachers,  and  ap- 
paratus used  in  producing  and  refining  petroleum,  asphal-* 
tum,  fuel  oils,  lubricating  oils  and  greases. 

22.  The  bedroom  furniture,  carpets,  tables,  stoves, 
ranges,  cooking  utensils  and  all  furniture  and  equipments 
usually  found  in  a  hotel.  En.  March  21,  1872.  Am'd.  1875- 
6,  79;  1877-8,  88;  1887,  5;  1893,  84;  1895,  57;  1897,  96;  1903, 
78;  1905,  36. 

Cal.  Rep.  Cit  56,  631;  57,  255;  63,  4;  71,  334;  84,  206; 
104,  26;  105.  469;  105,  470;  106,  679;  107,  147;  109.  199; 
'  109,  201;  112,  184;  124,  830;  127,  297;  131,  606;  13,  607; 
Subd.  5—94,  525.  Subd.  8—63,  333;  91,  286;  101,  10. 
Subd.  9—91,  639.  Subd.  10—115,  93;  123,  236;  124,  327. 
Subd.  16—116,  83;  126,  204;  133,  498. 
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Removal  of  property  from  mortgage^,  premises,  when 
larceny:   See  Pen  Code,  sec.  502%. 

Further  chattel  mortgage  is  larceny:  See  Pen.  Code,  sec. 
538. 

§  2956.  Form  of  personal  mortgage.  A  mortgage  of  per- 
sonal property  may  be  made  in  substantially  the  follow- 
ing form: 

"This  mortgage,  made  the  day  of ,  in  the  year 

,  by  A  B,  of ,  by  occupation  a ,  mortgagor,  to 

C  D,  of ,  by  occupation  a ,  mortgagee  witnesseth: 

"That  the  mortgagor  mortgages  to  the  mortgagee  [here 
describe   the   property],   as   security   for   the   payment   to 

him  of dollars,  on  [or  before]  the day  of ,  in 

the  year  ,  with  interest  thereon  [or,  as  security  for 

the  payment  of  a  note  or  obligation,  describing  it,  etc]. 
A  B."    En.  March  21,  1872. 

Cal.  Rep.  Cit.     63,  551;  91.  639;  106,  678;  124,  327. 

§  2957.  When  void  as  to  third  persons.  A  mortgage  of 
personal  property  is  void  as  cLgainst  creditors  of  the  mort- 
gagor and  subsequent  purchasers  and  incumbrancers  of 
the  property  in  good  faith  and  for  value,  unless: 

1.  It  is  accompanied  by  the  affidavit  of  all  the  parties 
thereto  that  it  is  made  in  good  faith  and  without  any 
design  to  hinder,  delay,  or  defraud  creditors; 

2.  It  is  acknowledged  or  proved,  certified  and  recorded, 
in  like  manner  as  grants  of  real  property.  En.  March  21, 
1872. 

Cal.   Rep.  Cit.    63,  551;   63.  562;   67,  34;    67,  57;   67,  ^8; 

84,  556;   84,  557;  91,  638;   94,  496;   104,  427;   105.  830; 

105,  332;  105,  470;  106,  679;  108,  253;  108,  257;  115.  319; 

115,  325;    121.  274;    124,  327;    127,  296;   127,  304;   127, 

306;   127,  308;   127,  309;   128,  105.    Subd.  1—130,  477; 

131,  607.     Subd.  2—143,  6. 
Recording:   See  sees.  2959,  2961-2965,  post. 

§  2958.  Mortgage  of  ships,  when  void  as  to  third  per- 
sons. A  mortgage  of  any  vessel  or  part  of  any  vessel  un- 
der the  flag  of  the  United  States  is  void  as  against  any  per- 
son (other  than  the  mortgagor,  his  heirs,  and  devisee, 
and  persons  having  actual  notice  thereof),  unless  the  mort- 
gage is  recorded  in  the  office  of  the  collector  of  customs 
where  such  vessel  is  registered  or  enrolled.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit.    124,  327. 
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§  2959.  Where  recorded.  A  mortgage  of  personal  prop- 
erty must  be  recorded  in  the  office  of  the  county  recorder 
of  the  county  in  which  the  mortgagor  resides,  and  also  of 
the  county  in  which  the  property  mortgaged  is  situated, 
or  to  which  it  may  be  removed.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    63,  551;  115,  319;   115,  321;  115,  322;  115, 

323;  124,  327;  127,  298. 
Duty  of  recorder:  See  Pol.  Code,  sec.  4234  et  seq. 
Record  in  different  places: .  See  sec.  2962. 

§  2960.  Property  \n  transit,  where  to  be  recorded.  For 
the  purposes  of  this  article,  property  in  transit  from  the 
possession  of  the  mortgagee  to  the  county  of  the  residence 
of  the  mortgagor,  or  to  a  location  for  use,  is,  during  a 
reasonable  time  for  such  transportation,  to  be  taken  as 
situated  in  the  county  in  which  the  mortgagor  resides,  or 
where  it  is  intended  to  be  used.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     124,  327. 
See  sec.  2965,  subd.  1. 

§  2961.  Property  of  a  common  carrfer,  where  to  be  re- 
corded. For  a  like  purpose,  personal  property  used  in 
conducting  the  business  of  a  common  carrier  is  to  be  tak- 
en as  situated  in  the  county  in  which  the  principal  office 
or  place  of  business  of  the  carrier  is  located.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.    124,  327. 

§  2962.  Recorded  In  different  places.  A  single  mort- 
gage of  personal  property,  embracing  several  things  of  such 
character  or  so  situated  that  by  the  provisions  of  this  ar- 
ticle separate  mortgages  upon  them  would  be  required  to 
be  recorded  in  dlfterent  places,  is  only  valid  in  respect  to 
the  things  as  to  which  it  is  duly  recorded.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    124,  327;  127,  310. 

County  where  property  is  situated:     See  2959. 

§  2963.  Personal  mortgage  may  be  recorded.  Except  as 
It  is  otherwise  in  this  article  provided,  mortgages  of  per- 
sonal property  may  be  acknowledged,  or  proved  and  certi- 
fied, recorded  in  like  manner  and  with  like  effect  as  grants 
or  real  property;  but  they  must  be  recorded  in  books  kept 
for  personal  mortgages  exclusively.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    124,  327. 

See  sees.  1169-1171  and  1213-1217,  ante. 
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§  2964.  Cartifled  copfet  may  be  recorded,  when.  A  cer- 
tified copy  of  a  mortgage  of  personal  property  onoe  re- 
corded may  be  recorded  in  any  other  county*  and  when 
so  recorded  the  record  thereof  has  the  same  force  and  ef- 
fect as  though  It  was  of  the  original  mortgaga  Bn.  March 
21,  1872. 

Cal.  Rep.  Clt.    124,  827. 

§  2965.  Property  exempt  from  effect  of  mortgage,  when. 
When  personal  property  mortgaged  Is  thereafter  by  the 
mortgagor  removed  from  the  county  In  which  It  Is  situ- 
ated. It  is,  except  as  between  the  parties  to  the  mortgair^t 
exempted  from  the  operation  thereof,  unless  either: 

1.  The  mortgagee,  within  thirty  days  after  such  remov- 
al, causes  the  mortgage  to  be  recorded  In  the  county  to 
which  the  property  has  been  removed;  or, 

2.  The  mortgagee,  within  thirty  days  after  such  re- 
moval, takes  i>ossession  of  the  property,  as  prescribed  III 
the  next  section.    En.  March  21,  1872. 

Gal.  Rep.  Clt    115,  819;  116,  820;  115,  823;  124,  327;  127, 
298. 

S  2966.  May  be  taken  by  mortgagee  as  a  pledge,  when. 
If  the  mortgagor  voluntarily  removes  or  permits  the  re- 
moval of  the  mortgaged  property  from  the  county  In  which 
it  was  situated  at  the  time  It  was  mortgaged,  the  mort- 
gagee may  take  possession  and  dispose  of  the  property  as 
a  pledge  for  the  payment  of  the  debt,  though  the  debt  Is 
not  due.    En.  March  21,  1872. 

Cal.  Rep.  Clt    124,  327. 

§  2967.  How  foreoioged.  A  mortgagee  of  personal  prop- 
erty, when  the  debt  to  secure  which  the  mortgage  was  exe- 
cuted becomes  due,  may  foreclose  the  mortgagor's  right 
of  redemption  by  a  sale  of  the  property,  made  In  the  man- 
ner and  ui>on  the  notice  prescribed  by  the  title  on  Pledge, 
or  by  proceedings  under  the  Code  of  CivU  Procedure.  En. 
March  21,  1872. 

Cal.  Rep.  Clt    124,  327. 

Sale  of  pledge:     See  sees.  3000  et  seq.,  post 
Actual  notice  required:     See  3002,  post 
Foreclosure:     Code  Civ.  Proc,  sees.  726-729. 

fi  2968.    Mortgage  property  may  be  levied  upon.     Fer- 
al property  mortgaged  may  be  taken  under  attachment 
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or  execntion  issued  at  the  suit  of  a  creditor  of  the  mort- 
gagor.   En.  March  21,  1872. 

Cal.  Rep.  Clt.    56,  218;  67,  59;  71,  70;  91,  121;  111,  234; 
124,  327. 

§  2969.  Limitations  on  right  of  ievy.  Before  the  prop- 
erty Is  so  taken,  the  officer  must  pay  or  tender  to  the 
mortgagee  the  amount  of  the  mortgage  debt  and  Interest, 
or  must  deposit  the  amount  thereof  with  the  county  clerk 
or  treasurer,  payable  to  the  order  of  the  mortgagee.  En. 
March  21,  1872. 

Cal.  Rep.  Clt.    56,  218;   63,  551;   63,  652;  67,  59;   71,  70; 

91,  121;  91,  122;  111,  234;  124,  327;  126,  289;  126,  290; 

131,  656. 
Measure  of  special  owner's  damage  for  conversion:     See 
post,  sec.  3838. 

§  2970.  Distribution  of  proceeds  of  sale  under  process. 
When  the  property  thus  taken  is  sold  under  process,  the 
officer  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  To  the  repayment  of  the  sum  paid  to  the  mortga- 
gee, with  interest  from  the  date  of  such  payment;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds 
of  sales  under  execution  are  applied  in  other  cases.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    63,  552;  124,  327. 

§  2971.  Sections  not  applicable  to  mortgage  of  certain 
ships.  Sections  2957,  2959,  2960,  2961,  2962,  2963,  2964, 
2965,  and  2966  do  not  apply  to  any  mortgage  of  a  ship  or 
part  of  a  ship  under  the  flag  of  the  United  States.  En. 
March   21,   1872. 

Cal.  Rep.  Cit.    124,  327. 

§  2972.  Lien  of  a  mortgage  on  growing  crop.  The  lien 
of  a  mortgage  on  a  growing  crop  continues  on  the  crop 
after  severance,  whether  remaining  in  its  original  state 
or  converted  into  another  product,  so  long  as  the  same 
remains  on  the  land  of  mortgagor.    En.  Stats.  1877-8,  89. 

Cal.  Rep.  Cit.    59,  142;   63,  4;   70,  197;   77,  244;   107,  29; 
109,  201;   117,  416;  124,  327;  142,  544. 

§  2973.  Validity  of  certain  mortgages.  Mortgages  of  per^ 
sonal  property,  other  than  that  mentioned  in  section 
twenty-nine  hundred  and  fifty-five,  and  mortgages  not 
made  in   conformity  with  the  provisions  of  this  article, 
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are  nevertheless  valid  between  the  parties,  their  helis, 
legatees,  and  personal  repres^itatives,  and  persons  who, 
before  parting  with  value,  have  actual  notice  thereof.  En. 
Stats.  1905,  617. 

This  section  merely  declares  the  law  already  exlsttnc  np<«  the  subject. 
It  Is  deemed  proper  to  have  the  same  expressed  in  the  Code.--Oode 
Qommlssloner's  Note. 

CHAPTER  III. 

FUSDOB. 

I  2986.  Pled«6,   what. 

I  2987.  When  contract  is  to  be  deemed  a  pledge. 

$  2988.  Delivery  essential  to  validity  of  pledge. 

8  2989.  Increase   of  thing 

I  2990.  Lienor  may  pledge  property  to  extent  of  his  lien. 

I  2991.  Real  owner  cannot  defeat  pledge  of  property  transferred  to  ap- 
parent owner  for  the  purpose  of  pledge. 

§  2992.  Pledge   lender,    what. 

I  2993.  Pledge  holder,  what. 

i  2994.  When  plelge  lender  may  withdraw  property  pledged. 

I  2996.  Obligations  of  pledge  holder 

I  2996.  Fledge  holder  must  enforce  rights  of  pledgee. 

S  2997.  Obligation  of  pledgee  and  pledge  holder,  for  reward. 

I  2998.  Gratuitous  pledge  holder. 

§  2999.  Debtor's   misrepresentation   of  value  of  pledge. 

§  3000.  When  pledgee  may  MU. 

1  3001.  Sale  of  pledged  property. 

i  3002.  Notice  of  sale  to  pledgor. 

f  3003.  Waiver  of  notice  of  sale. 

3004.  Waiver  of  demand. 

3005.  Sale  must  be  by  auction. 

3006.  Pledgee's   sale   of  securities. 

I  8007.  Sale  on  the  demand  of  the  pledgor. 

I  3008.  Surplus  to  be  paid  to  pledgor. 

i  3009.  Pledgee  may  retain  all  that  can  become  due. 

i  3010.  Pledgee  or  pledge  holder  may  purchase. 

§  soil.  Pledgee  may  foreclose  right  of  redemption. 

S  2986.  Pledge,  what.  Pledge  is  a  deposit  of  personal 
property  by  way  of  security  for  the  performance  of  an- 
other act    En.  March  21,  1872. 

Cal.  Rep.  Cit.    76,  172;   113,  466;   121,  519;  123,  648;  125, 

187;  133,  195;  144,  633. 
Increase  of  property  pledged:     Sec.  2989^  infra. 

Note. — ^Much  difllculty  has  arisen  in  determining  wheth- 
er a  certain  transaction  is  a  pledge  or  a  chattel  mort- 
gage, the  question  generally  being  whether  the  title  has 
passed  or  not.  In  this  state,  it  has  been  seen,  title  never 
passes  in  case  of  property  conveyed  or  deposited  as  se- 
curity: Sec.  2888,  ante.  And,  also,  whenever  the  posses- 
sion of  personal  property  is  transferred  as  security  only, 
it  is  to  be  treated  as  a  pledge:     Sec.  2987,  post    And  even 
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a  chattel  mortgage,  when  the  possession  of  the  property 
mortgaged  is  transferred,  becomea  a  pledge:  Sec.  2924, 
and  sec.  2987.  The  question  Is,  therefore,  much  simplified, 
possession  being  the  criterion. 

§  2987.  When  contract  Is  to  be  deemed  a  pledge.  Every 
contract  by  which  the  possession  of  personal  property  Is 
transferred,  as  security  only,  is  to  be  deemed  a  pledge. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.  99,  518;  112,  602;  113,  467;  123,  648;  133, 
195;  144,  633. 

S  2988.  Delivery  essential  to  validity  of  pledge.  The 
lien  of  a  pledge  is  dependent  on  possession,  and  no  pledge 
is  valid  until  the  property  pledged  is  delivered  to  the 
pledgee,  or  to  a  pledge  holder,  as  hereafter  prescribed. 
En.  March  21,  1872. 

Cal.  Rep.  Cit  59.  159;  59,  168;  61,  429;  71,  334;  112,  13; 
122,  283;  122,  470;  125,  187. 

S  2989.  Increase  of  thing.  The  increase  of  property 
pledged  is  pledged  with  the  property.    En.  March  21,  1872. 

S  2990.  Lienor  may  pledge  property  to  extent  of  hla 
lien.  One  who  has  a  lien  upon  property  may  pledge  it  to 
the  extent  of  his  lien.    En.  March  21,  1872. 

Compare  next  section. 

Lienor's  action  for  damages:  See  sec.  3338,  post. 

§  2991.  Real  owner  cannot  defeat  pledge  of  property 
tcansferred  to  apparent  owner  for  the  purpose  of  pledge. 
One  who  has  allowed  another  to  assume  the  apparent  own- 
ership of  property  for  the  purpose  of  making  any  transfer 
of  it,  cannot  set  up  his  own  title  to  defeat  a  pledge  of  the 
property,  made  by  the  other  to  a  pledgee  who  received  the 
property  in  good  faith,  in  the  ordinary  course  of  business, 
and  for  value.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    52,  616;  59,  168;  90,  13;  121,  576;  124,  289. 

§  2992.  Pledge  lender,  what.  Property  may  be  pledged 
as  security  for  the  obligation  of  another  i>erson  than  the 
owner,  and  in  so  doing  the  owner  has  all  the  rights  of  a 
pledgor  for  himself,  except  as  hereinafter  stated.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    133, 195. 

§  2993.  Pledge  holder,  what.  A  pledgor  and  pledgee 
may  agree  upon  a  third  penon  with  whom  to  deposit  the 
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property  pledged,  who,  if  he  accepts  the  deposit.  Is  called 
a  pledge  holder.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    130,  262. 

§  2994.  When  pledge  lender  may  withdraw  property 
pledged.  One  who  pledges  property  as  security  for  the 
ohligation  of  another,  cannot  withdraw  the  property 
pledged  otherwise  than  as  a  pledgor  for  himself  might, 
and  if  he  receives  from  the  debtor  a  consideration  for  thd 
pledge  he  cannot  withdraw  It  without  his  consent.  Bn. 
March  21,  1872. 

§  2995.  Obligations  of  pledge  holder.  A  pledge  holder 
for  reward  cannot  exonerate  himself  from  his  undertak- 
ing; and  a  gratuitous  pledge  holder  can  do  so  only  by 
giving  reasonable  notice  to  the  pledgor  and  pledgee  to 
appoint  a  new  pledge  holder,  and  in  case  of  their  failure  to 
agree,  by  depositing  the  property  pledged  with  some  im- 
partial person,  who  will  then  be  entitled  to  a  reasonable 
compensation  for  his  care  of  the  same.  En.  March  21, 
1872. 

§  2996.  Pledge  holder  must  enforce  rights  of  pledgee. 
A  pledge  holder  must  enforce  all  the  rights  of  the  pledgee, 
unless  authorized  by  him  to  waive  them.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    121,  520;  130,  262. 

§  2997.  Obligation  of  pledgee  and  pledge  holder,  for  re- 
ward. A  pledgee,  or  a  pledge  holder  for  reward,  assumes 
the  duties  and  liabilities  of  a  depositary  for  reward.  En« 
March  21,  1872. 

Depositary  for  reward:  See  sec.  1852,  ante.  See  sec 
3007,  post. 

§  2998.  Gratuitous  pledge  holder.  A  gratuitous  pledge 
holder  assumes  the  duties  and  liabilities  of  a  gratuitous 
depositary.    En.  March  21,  1872. 

Cal.  Rep.  Cit    125,  599. 

See  ante,  sees.  1845  and  2995. 

S  2999.  Debtor's  misrepresentation  of  value  of  pledge. 
Where  a  debtor  has  obtained  credit,  or  an  extension  of 
time,  by  a  fraudulent  misrepresentation  of  the  value  of 
property  pledged  by  or  for  him,  the  creditor  may  demand 
a  further  pledge  to  correspond  with  the  value  represented; 
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and  in  default  thereof  may  recover  his  debt  immediately, 
though  It  be  not  actually  due.    En.  March  21,  1872. 

§  3000.  When  pledgee  may  sell.  Whea  performance  of 
the  act  for  which  a  pledge  Is  given  is  due.  in  whole  or  in 
part,  the  pledgee  may  collect  what  is  due  to  him  by  a  sale 
of  property  pledged;  subject  to  the  rules  and  exceptions 
hereinafter  prescribed.     En,  March  21,  1872. 

Cal.  Rep.  Clt.     66,  98;  125,  600;  128,  208;  144.  333. 

Another  remedy  is  provided  by  sec.  3011,  post.  And  sale 
is  restricted  in  case  of  most  choses  in  action  by  sec.  3006, 
post.     See  also  sec.  2890,  ante. 

Foreclosure  of  right  of  redemption:     Sec.  3011. 

§  3001.  Sale  of  pledged  property.  Before  property 
pledged  can  be  sold,  and  after  performance  of  the  act  for 
which  it  is  security  Is  due.  the  pledgee  must  demand  per- 
formance thereof  from  the  debtor,  if  the  debtor  can  be 
found.     En.  March  21,  1872.     Am'd,  1873-4,  262. 

Cal.  Rep.  Cit.     62,  439;  82,  200;  125,  600;  128,  208. 

§  3002.  Notice  of  sale  to  pledgor.  A  pledgee  must  give 
actual  notice  to  the  pledgor  of  the  time  and  place  at  which 
the  property  pledged  will  be  sold,  at  such  a  reasonable 
time  before  the  sale  as  will  enable  the  pledgor  to  attend. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    68,  526;  82,  200;  125,  600;  128.  208. 

§  3003.  Waiver  of  notice  of  sale.  Notice  of  sale  may  be 
waived  by  a  pledgor  at  any  time;  but  is  not  waived  by  a 
mere  waiver  of  demand  of  performance.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    68,  526;  82,  201;  125.  600. 

§  3004.  Waiver  of  demand.  A  debtor  or  pledgor  waives 
a  demand  of  performance  as  a  condition  precedent  to  a 
sale  of  the  property  pledged,  by  a  positive  refusal  to  per- 
form, after  performance  is  due;  but  cannot  waive  it  in 
any  other  manner  except  by  contract.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    82,  201;  125.  600. 

S  3005.  Sale  must  be  by  auction.  The  sale  by  a  pledgee, 
of  property  pledged,  must  be  made  by  public  auction.  In 
the  manner  and  upon  the  notice  to  the  public  usual  at  the 
place  of  sale,  in  respect  to  auction  sales  of  similar  prop- 
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erty;  and  must  be  for  the  highest  obtainable  price.    ESn. 
March  21,  1872. 

Cal.  Rep.  Cit.    66,  98;  68,  526;  82,  200;  113.  478;  125,  600. 

§  3006.  Pledgee's  sale  of  eecuritles.  A  pledgee  cannot 
sell  any  evidence  of  debt  pledged  to  him,  except  the  obli- 
gations of  governments,  states,  or  corporations;  but  he 
may  collect  the  same  when  due.    En.  March  21,  1872. 

Cal.  Rep.  Clt.  85,  129;  114,  129;  121,  520;  125,  600;  127, 
175;  184,  289. 

§  3007.  Sale  on  the  demand  of  the  pledgor.  Whenever 
property  pledged  can  be  sold  for  a  price  suflScient  to  sat- 
isfy the  claim  of  the  pledgee,  the  pledgor  may  require 
it  to  be  sold,  and  its  proceeds  to  be  applied  to  such  satis- 
faction, when  due.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    125,  600. 

See  sec  8009,  infra. 

§  3008.  Surplus  to  be  paid  to  pledgor.  After  a  pledgee 
has  lawfully  sold  property  pledged,  or  otherwise  collected 
its  proceeds,  he  may  deduct  therefrom  the  amount  due 
under  the  principal  obligation,  and  the  necessary  expenses 
of  sale  and  collection,  and  must  pay  the  surplus  to  the 
pledgor,  on  demand.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    101,  453;   125,  600. 

§  3009.  Pledgee  may  retain  all  that  can  become  due. 
When  property  pledged  is  sold  by  order  of  the  pledgor 
before  the  claim  of  the  pledgee  is  due,  the  latter  may  re- 
tain out  of  the  proceeds  all  that  can  possibly  become  due 
under  his  claim  until  it  becomes  due.  En.  March  21,  1872. 
Am'd.  1873-4,  262. 

Cal.  Rep.  Cit.    125,  600. 

S  3010.  Pledgee  or  pledge  holder  may  purchase.  When- 
ever property  pledged  is  sold  at  public  auction.  In  the 
manner  provided  by  section  three  thousand  and  five  of 
this  code,  the  pledgee  or  pledge  holder  may  purchase  said 
property  at  such  sale.    En.  March  21,  1872.    Am'd.  1895,  27. 

Cal.  Rep.  Cit.    62,  439;  125,  600. 

§  3011.  Pledgee  may  foreclose  right  of  redemption.  In- 
stead of  selling  property  pledged,  as  hereinbefore  pro- 
vided, a  pledgee  may  foreclose  the  right  of  redemption  by 
a  Judicial  sale,  under  the  direction  of  a  comi)etent  court; 
and  in  that  case  may  be  authorized  by  the  court  to  pur- 
chase at  the  sale.    En.  March  21.  1872. 

Cal.  Rep.  Cit    66,  98;  85,  129;  125,  600;  127,  175;  134,  289. 

"Pawnbrokers:     Pen.  Code,  sees.  388-843. 
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CHAPTBR  IV. 

BOTTOHRY. 

I  1017.  Bottomry,  what. 

3018.  Owner  of  ship  may  hypottaecata. 

3019.  When  maattr  may  hypothecate  ship. 
a020.  Same. 

9021.  When  master  may  hypothecate  fteUrht  money. 

8022.  Rate  of  Interest. 

§  3023.  Rights  of  lender,  when  no  necessity  for  bottomry  eztated. 

I  3024.  Stipulation  for  personal  liability  vol^ 

§  8025.  When  money  loaned  is  to  be  repaid. 

I  9026.  When  bottomry  loan  becomes  due. 

5  3027.  Bottomry  lien,   how  lost. 

i  3028.  Preference  of  bottomry  lien  over  other  Hens. 

i  3029.  Priority  of  bottomry  Hens. 

§  3017.  Bottomry,  what.  Bottomry  is  a  contract  by 
which  a  Bhip  or  It  freightage  is  hypothecated  as  security 
for  a  loan,  which  is  to  be  repaid  only  in  case  the  ship 
survives  a  particular  risk,  voyage,  or  period.  En.  Bfarch 
21,  1872. 

It  Is  independent  of  possession:  Sec  3027,  post,  and 
cases  cited. 

Insurance  by  owner:     See  sec.  2660,  ante. 

9  3018.  Owner  of  ship  may  hypothecate.  The  owner  of 
a  ship  may  hypothecate  it  or  its  freightage,  upon  bottom- 
ry, for  any  lawful  purpose,  and  at  any  time  and  place.  Bn. 
March  21,  1872. 

9  3019.  When  maater  may  hypothecate  ship.  The 
master  of  a  ship  may  hypothecate  It  upon  bottomry  only 
for  the  purpose  of  procuring  repairs  or  supplies  which  are 
necessary  for  accomplishing  the  objects  of  the  voyage,  or 
for  securing  the  safety  of  the  ship.    En.  Bfarch  21,  1872. 

Freightage,  the  authority  of  the  master  extends  to: 
Sec.  3021. 

§  3020.  Same.  The  master  of  a  ship  can  hypothecate  it 
upon  bottomry  only  when  he  cannot  otherwise  relieve  the 
necessities  of  the  ship,  and  is  unable  to  reach  adequate 
funds  of  the  owner,  or  to  obtain  any  upon  the  personal 
credit  of  the  owner,  and  when  previous  communication 
with  him  is  precluded  by  the  urgent  necessity  of  the  case. 
En.  March  21,  1872. 

May  sell  ship  and  cargo:     See  seca.  2377-2379,  ante. 

9  3021.  When  maater  may  hypothecate  freight  money. 
The  master  of  a  ship  may  hypothecate  freightage  ujwn 
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bottomry,  under  the  same  circumstances  as  those  which 
authorize  an  hypothecation  of  the  ship  by  him.  En.  March 
21,  1872. 

§  3022.  Rate  of  Interest.  Upon  a  contract  of  bottomry, 
the  partly  may  lawfully  stipulate  for  a  rate  of  interest 
higher  than  that  allowed  by  the  law  upon  other  contracts. 
But  a  competent  court  may  reduce  the  rate  stipulated  when 
It  appears  unjustifiable  and  exorbitant  En.  March  21,- 
1872. 

§  3023.  Rights  of  lender,  when  no  necessity  for  bot- 
tomry existed.  A  lender  upon  a  contract  of  bottomry, 
made  by  the  master  of  a  ship,  as  such,  may  enforce  the 
contract,  though  the  circumstances  necessary  to  author- 
ize the  master  to  hypothecate  the  ship  did  not  in  fact 
exist,  if,  after  due  diligence  and  inquiry,  the  lender  had 
reasonable  grounds  to  believe,  and  did  in  good  faith  be- 
lieve, in  the  existence  of  such  circumstances.  En.  March 
21,  1872. 

§  3024.  Stipulation  for  personal  liability  void.  A  stipu- 
lation In  a  contract  of  bottomry,  imposing  any  liability 
for  the  loan  Independent  of  tl;e  maritime  risks,  is  void. 
En.  March  21,  1872. 

§  3025.  When  money  loaned  is  to  be  repaid.  In  case  of 
a  total  loss  of  the  thing  hypothecated,  from  a  risk  to  which 
the  loan  was  subject,  the  lender  upon  bottomry  can  re- 
cover nothing;  in  case  of  a  partial  loss,  he  can  recover 
only  to  the  extent  of  the  net  value  to  the  owner  of  the 
part  saved.    En.  March  21,  1872. 

§  3026.  When  bottomry  loan  becomes  due.  Unless  it  is 
otherwise  expressly  agreed,  a  bottomry  loan  becomes  due 
immediately  upon  the  termination  of  the  risk,  although  a 
term  of  credit  is  specified  in  the  contract  En.  March  21, 
1872. 

S  3027.  Bottomry  lien,  how  lost.  A  bottomry  lien  is 
Independent  of  possession,  and  is  lost  by  omission  to  en- 
force it  within  a  reasonable  time.    En.  March  21,  1872. 

§  3028.  Preference  of  bottomry  lien  over  other  liens.  A 
bottomry  lien,  if  created  out  of  a  real  or  apparent  neces- 
sity, in  good  faith,  is  preferred  to  every  other  lien  or 
claim  upon  the  same  thing,  excepting  only  a  lien  for  sea- 
*nen'8  wages,  a  subsequent  lien  of  materialmen  for  sup^ 
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piles  or  repairs  indispensable  to  the  safety  of  the  ship, 
and  a  subsequent  lien  for  salvage.    En.  March  21,  1872. 
Seamen's  wages:     Ante,  sees.  2048-2066. 

§  3029.  Priority  of  bottomry  iiens.  Of  two  or  more 
bottomry  liens  on  the  same  subject,  the  latter  in  date  has 
preference,-  if  created  out  of  necessity.  Bn.  March  21, 
1872. 

CHAPTER  V. 

RESPONDEJNTIA. 

S  3036.  Respondentia,    what. 

I  3037.  Ro8i>ondentla  by  owner. 

I  3038.  Respondentia   by  master. 

f  3039.  Rate  of  Interest. 

§  3040.  Obligations   of   shipowner. 

§  3036.  Respondentia,  wtiat.  Respondentia  is  a  con- 
tract by  which  a  cargo,  or  some  part  thereof,  Is  hypothe* 
cated  as  security  for  a  loan,  the  repayment  of  which  is  de- 
pendent on  maritime  risks.    En.  March  21,  1872. 

§  3037.  Respondentia  by  owner.  The  owner  of  cargo 
may  hypothecate  *it  upon  respondentia,  at  any  time  and 
place,  and  for  any  lawful  purpose.    En.  March  21,  1872. 

9  3038.  Respondentia  by  master.  The  master  of  a  ship 
may  hypothecate  its  cargo  upon  respondentia  only  In  a 
case  in  which  he  would  be  authorized  to  hypothecate  the 
ship  and  freightage,  but  is  unable  to  borrow  sufBclent 
money  thereon  for  repairs  or  supplies  which  are  neceEk 
sary  for  the  successful  accomplishment  of  the  voyage; 
and  he  cannot  do  so,  even  in  such  case,  if  there  Is  no  rea- 
sonable prospect  of  benefiting  the  cargo  thereby.  En. 
March  21,  1872. 

Master  may  sell  cargo:     Sec.  2379,  ante. 

S  3039.  Rate  of  Interest.  The  provisions  of  sections 
3022  to  3029  apply  equally  to  loans  on  respondentia.  En. 
March  21,  1872. 

§  3040.  Obligations  of  shipowner.  The  owner  of  a  ship 
is  bound  to  repay  to  the  owner  of  its  cargo  all  which  the 
latter  is  compelled  to  pay  under  a  contract  of  respondentia 
made  by  the  master,  In  order  to  discharge  its  lien.  En. 
March  21,  1872. 

See  sec.  2385,  ante. 

Master  personally  responsible:  Sec  2S83,  ante. 
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CHAPTER  VI. 

OTHBR   LDDNS. 

3046.  Lien  of  seller  of  real  property. 

3047.  When  transfer  of  contract  waives  lien. 

8048.  Extent  of  seller's  Hen. 

8049.  Lien  of  seller  of  personal  property. 
I  8060.    Purchaser's  Hen  on  real  property. 

8  8061.    Lien  on  personal  property  for  servloe  performed. 
I  8052.    Liens  on  personal  property. 

8068.  Lien  of  factor. 

8054.  Banker's  Hen. 

8066.  Shipmaster's  Hen. 

8066.  Seamen's  Hen. 

8067.  Officers'   Hen. 

6  8058.    Judgment  Hen. 

9  8069.    Mechanic's  Hen. 
i  3060.    Lien  on  ships. 

S  8061.  Lien  of  worklngrmen  on  threshln^r  machines,  etc. 

S  8062.  Lien  of  person  In  charge  of  stallion,  etc 

I  8063.  Filing  of  claim.    Notice  to  purchasers. 

I  8064.  Action  to  enfoiQe  lien.     - 

i  3065.  Lien  of  person  who  cuts,  etc,  logs,  lumber,  etc. 

9  3046.  Lien  of  seller  of  real  property*.  One  who  sells 
real  property  has  a  vendor^  lien  thereon.  Independent  of 
possession,  for  so  much  of  the  price  as  remains  nnpald 
and  unsecured  otherwise  than  hy  the  personal  obligation 
of  the  buyer.    En.  March  21,  1872. 

Oal.  Rep.  Cit    57,  471;  87,  625;  89,  93;  98,  33;  116.  269; 
119,  372;  119,  373;  123,  212;  125,  360. 

A  transfer  of  personal  security  waives  the  lien:  Sec. 
8047,  infra. 

Transfer  by  vendee  to  bona  fide  purchaser  or  incum- 
brancer discharges  lien:     Sec.  3048,  infra. 

S  3047.  When  transfer  of  contract  waives  lien.  Where 
a  buyer  of  real  property  gives  to  the  seller  a  written  con- 
tract for  payment  of  all  or  part  of  the  price,  an  absolute 
transfer  of  such  contract  by  the  seller  waives  hia  lien  to 
the  extent  of  the  sum  payable  under  the  contract,  hut  a 
transfer  of  such  contract  in  trust  to  pay  debts,  and  return 
the  surplus,  is  not  a  waiver  of  the  lien.  En.  March  21, 
1872. 

Gal.  Rep.  Cit.    74,  585;  87,  625;  89.  93;  123,  212;  126,  360. 

§  3048.  Extent  of  eeller'e  Men.  The  liens  defined  in 
sections  8046  and  3050  are  valid  against  every  one  claim- 
ing under  the  debtor,  except  a  purchaser  or  incumbrancer 
in  good  faith  and  for  value.    En.  March  21,  1872. 

Cal.  Rep.  Git    126,  860. 

See  sec.  19,  ante. 
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§  3049.  Lien  of  seller  of  personal  property.  One  who 
sells  personal  property  has  a  special  lien  thereon,  dei>end- 
ent  on  possession,  for  its  price,  if  it  is  in  his  possession 
when  the  price  becomes  payable,  and  may  enforce  his  lien 
in  like  manner  as  if  the  property  was  pledged  to  him  for 
the  price.    En.  March  21,  1872. 

Cal.  Rep:  Cit.    77,  144;  94,  17;  106,^445;  121.  246;  143,  438. 
"Bee  sec.  3002,  ante. 

§  3050.  Purchaser's  lien  on  real  property.  One  who 
pays  to  the  owner  any  part  of  the  price  of  real  property, 
under  an  agreement  for  the  sale  thereof,  has  a  special 
lien  upon  the  property,  independent  of  possession,  for  such 
part  of  the  amount  paid  as  he  may  be  entitled  to  recover 
back,  in  case  of  a  failure  of  consideration.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    87,  56;  103,  289;  103,  293;  113,  664;  125,  360. 

9  3051.  Lien  on  personal  property  for  service  performed. 
Every  person  who,  while  lawfully  in  possession  of  an 
article  of  personal  property,  renders  any  service  to  the 
owner  thereof,  by  labor  or  skill,  employed  for  the  protec- 
tion, improvement,  safekeeping,  or  carriage  thereof,  has 
a  special  lien  thereon,  dependent  on  possession,  for  the 
compensation,  if  any,  which  is  due  to  him  from  the  owner 
for  such  service;  and  livery  or  boarding  or  feed  stable 
proprietors,  and  persons  pasturing  horses  or  stock,  have  a 
lien,  dependent  on  possession,  for  their  compensation  in 
caring  for,  boarding,  feeding,  or  pasturing  such  horses  or 
stock;  and  laundry  proprietors  and  persons  conducting  a 
laundry  business  have  a  general  lien,  dependent  on  pos- 
session; upon  all  personal  property  in  their  hands  belong- 
ing to  a  customer,  for  the  balance  due  them  from  such 
customer  for  laundry  work.  En.  March  21,  1872.  Am'd. 
1877-8,  89;   1900-01,  270. 

Cal.  Rep.  Cit    53,  353;  100,  410;  121,  9. 
Carriers'  lien:     Sees.  2144,  2191. 

S  3052.  Liens  on  personal  property.  A  person  who 
makes,  alters,  or  repairs  any  article  of  personal  property, 
at  the  request  of  the  owner,  or  legal  possessor  of  the 
property,  has  a  lien  on  the  same  for  his  reasonable  charges 
for  work  done  and  materials  furnished,  and  may  retain 
possession  of  the  same  until  the  charges  are  paid.  If  not 
paid  within  two  months  after  the  work  is  done,  the  person 
may  proceed  to  sell   the  property  at  public  auction,  by 
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giving  ten  days*  public  notice  of  the  sale  by  advertising 
in  some  newspaper  published  in  the  county  in  which  the 
work  was  done;  or,  if  there  be  no  newspaper  published  in 
the  county,  then  by  posting  up  notices  of  the  sale  in  three 
of  the  most  public  places  in  the  town  where  the  work 
was  done,  for  ten  days  previous  to  the  sale.  The  pro- 
ceeds of  the  sale  must  be  applied  to  the  discharge  of  the 
lien  and  the  cost  of  keeping  and  selling  the  property;  the 
remainder,  if  any,  must  be  paid  over  to  the  owner  thereof. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    92,  658;  121,  9. 

Lien  in  favor  of  owner  of  propagating  animal:  See  post. 
Appendix,  title  Liens. 

§  3053.  Lien  of  factor.  A  factor  has  a  general  lien,  de- 
pendent on  possession,  for  all  that  is  due  to  him  as  such, 
upon  all  articles  of  commercial  value  that  are  intrusted 
to  him  by  the  same  principal.    En.  March  21,  1872. 

Power  of  pledging:  See  sec.  2991,  ante.   ' 

Factors'  enforcement  of  lien:     Ante,  sec.  2027. 

Commission  merchant  making  advances  may  sell  prop- 
erty, when:     See  Pol.  Code,  sec.  3156. 

§  3054.  Banker's  iien.  A  banker  has  a  general  lien,  de- 
pendent on  possession,  upon  all  property  in  his  hands 
belonging  to  a  customer,  for  the  balance  due  to  him  from 
such  customer  in  the  course  of  the  business.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit.    63,  364. 

§  3055.  Shipmaster's  iien.  The  master  of  a  ship  has  a 
general  lien,  independent  of  possession,  upon  the  ship 
and  freightage,  for  advances  necessarily  made  or  liabili- 
ties necessarily  incurred  by  him  for  the  benefit  of  the 
ship,  but  has  no  lien  for  his  wages.    En.  March  21,  1872. 

§  3056.  Seamen's  lien.  The  mate  and  seamen  of  a  ship 
have  a  general  lien,  independent  of  possession,  upon  the 
ship  and  freightage,  for  their  wages,  which  is  superior  to 
every  other  lien.    En.  March  21,  1872. 

§  306/.  Officers'  lien.  An  officer  who  levies  an  attach- 
ment or  execution  upon  personal  property  acquires  a 
special  lien,  dependent  on  possession,  upon  such  property 
which  authorizes  him  to  hold  it  until  the  process  is  dis- 
charged or  satisfied,  or  a  judicial  sale  of  the  property  is 
had.     En.  March  21,  1872. 
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Attachment  and  execution:  See  Code  Civ.  Proc.,  sees. 
542,  682,  688,  and  690. 

§  3058.    Judgment  lien.    The  lien  of  a  judgment  is  regu- 
lated by  the  Code  of  Civil  Procedure.    En.  March  21,  1872. 
Judgment  lien:     See  Code  Civ.  Proc,  sees.  671,  674. 

§  3059.  Mechanic's  iien.  The  liens  of  mechanics,  for 
materials  and  services  upon  real  property,  are  regulated 
by  the  Code  of  Civil  Procedure.    En.  March  21,  1872. 

Mechanics'  Hens:     See  Code  Civ.  Proc,  sees.  1183-1203. 

See  also,  ante,  sec.  3062;  post,  Appendix,  title  Liens. 

§  3060.  Lien  on  ships.  Debts  amounting  to  at  least 
fifty  dollars,  contracted  for  the  benefit  of  ships,  are  liens 
in  the  cases  provided  by  the  Code  of  Civil  Procedure.  En. 
March  21.  1872. 

Lien  of  innkeepers  and  boarding-house  keepers:  See 
sees.  18C1-1863  of  this  code.  Liens  for  wages,  etc.:  Code 
Civ.  Proc,  sees.  1204-1207. 

Liens  for  services  performed  for  ships:  See  Code  Civ. 
Proc,  sec.   813. 

§  3061.  Lien  of  workmen  on  threshing  machines,  etc. 
Every  person  performing  work  or  labor  in,  with,  about,  or 
upon  any  barley  crusher,  threshing  machine  or  engine, 
horsepower,  wagon,  or  other  appliance  thereof,  while  en- 
gaged in  crushing  or  threshing,  has  a  lien  thereon  to  the 
extent  of  the  value  of  his  services.  Such  Hen  extends  for 
ten  days  after  any  such  person  ceases  work  or  labor;  pro- 
vided, within  that  time,  an  action  is  brought  to  recover 
the  amount  of  the  claim.  If  judgment  is  given  in  favor 
of  the  plaintiJEt  In  any  such  action,  and  it  Is  further  found 
that  he  is  entitled  to  a  lien  under  the  provisions  of  this 
section,  property  subject  thereto,  or  so  much  thereof  as 
may  be  necessary,  may  be  sold  to  satisfy  such  judgment; 
but  if  several  judgments  have  been  recovered  against  the 
same  property  for  the  enforcement  of  such  liens,  the  pro- 
ceeds of  the  sale  must  be  divided  pro  rata  among  the  judg- 
ment creditors.    En.  Stats.  1905,  618. 

The  statute  of  1885.  page  109,  concerning  liens  In  favor  of  i>er8on8  work- 
ing on  threshing  machines,  is  codifled  In  this  aection.— Code  Commls- 
tioner*s  Note. 

S  3062.  Lien  of  person  in  charge  of  stallion,  etc.  Every 
owner  or  person  having  in  charge  any  stallion,  jack,  or 
bull,  nsed  for  propagating  purposes,  has  a  lien  for  the 
agreed  price  of  its  service  upon  any  mare  or  cow  and  upon 
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the  offspring  of  such  service,  unless  some  willfully  fldse 
representation  concerning  the  breeding  or  pedigree  of  such 
stallion,  jack,  or  bull  has  been  made  or  published  by  the 
owner  or  person  In  charge  thereof,  or  by  some  other  per- 
son, at  the  request  oi^  Instigation  of  such  owner  or  person 
in  charge.    En.  Stats.  1905,  618. 

3062.   3063.   9064.    The  statute  of  1891.    page  90,   is  codified  in  ttae  above 
sections.— Code  Commlasloner'g  Note. 

§  3063.  Filing  of  verified  claim;  notice  to  subsequent 
purchasers.  Every  claimant  of  a  lien  provided  for  In  the 
preceding  section  must,  within  ninety  days  after  the  senr- 
ice  on  account  of  which  the  Hen  is  claimed,  file  in  the  of- 
fice of  the  county  recorder  of  the  county  where  the  mare 
or  cow  subject  thereto  Is  kept,  a  verified  claim  containing 
a  particular  description  of  the  mare  or  cow,  the  date  and 
place  of  service,  the  name  of  the  owner  or  reputed  owner 
of  such  mare  or  cow,  a  description  by  name,  or  otherwise, 
of  the  stallion,  jack,  or  bull  performing  the  service,  the 
name  of  the  owner  or  person  in  charge  thereof,  and  the 
amount  of  the  lien  claimed.  Such  claim,  so  filed.  Is  no- 
tice to  subsequent  purchasers  and  Incumbrancers  of  such 
mare  or  cow  and  of  the  offspring  of  such  service  for  one 
year  after  such  filing.    En.  Stats.  1905,  618. 

See  note  to  §  3062,  ante. 

§  3064.  Action  to  enforce  lien.  An  action  to  enforce  any 
Hen  created  under  section  thirty  hundred  and  sixty-two 
may  be  brought  In  any  county  wherein  any  of  the  prop- 
erty subject  thereto  may  be  found,  and  the  plaintiff  Is  en- 
titled to  the  remedies  provided  In  sections  thirty  hundred 
and  forty-four  and  thirty  hundred  and  sixty-five  upon 
complying  with  such  sections,  both  of  which  are  hereby 
made  applicable  to  the  proceedings  in  such  action.  Bn 
Stats.  1905,  619. 

See  note  to  §  3062,  ante. 

§  3065.  Lien  of  person  who  cuts,  etc.,  logs,  lumber,  etc. 
A  person  who  labors  at  cutting,  hauling,  rafting  or  draw- 
ing logs,  bolts,  or  other  timber,  has  a  lien  thereon  for 
the  amount  due  for  his  personal  services,  which  takes 
precedence  of  all  other  claims,  to  continue  for  thirty  days 
after  the  logs,  bolts,  or  other  timber  arrive  at  the  place  of 
destination  for  sale  or  manufacture,  while  such  logs,  bolts, 
or  other  timber  are  In  the  county  in  which  such  labor  was 
performed.  The  Hen  hereby  created  ceases  and  determines 
unless  the  claimant  thereof,  within  twenty  days  from  the 
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time  such  labor  Is  completed,  brings  suit  to  foreclose  tbe 
same.  The  plaintiff  in  any  such  suit,  at  the  thne  of  Issu- 
ing the  summons  or  at  any  time  afterwards,  may  haye  the 
logs,  bolts,  or  other  timber  upon  which  such  Hen  subsists 
attached,  as  provided  In  this  code,  upon  delivering  to  the 
clerk  an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing 
that  defendant  is  Indebted  to  the  plaintiff  upon  a  demand 
for  labor  performed,  either  in  the  cutting,  hauling,  rafting, 
or  drawing  such  logs,  bolts,  or  other  timber,  and  that  the 
sum  for  which  the  attachment  is  asked  is  an  actual  bona 
fide  existing  debt,  due  and  owing  from  the  defendant  to  the 
plaintiff,  and  that  the  attachment  is  not  sought,  and  the 
action  is  not  brought,  to  hinder,  delay,  or  defraud  any 
creditor  or  creditors  of  the  defendant    En.  Stats.  1905,  619. 

Bo  much  of  the  statute  of  1877-8,  i>affe  747,  as  amended  In  1880,  XMise  88, 
and  1887,  page  53,  relating  to  loggers'  liens,  as  Is  deemed  neoeasary 
to  be  preserved,  is  codified  In  the  above  section.— Code  Commiasion- 
er's  Note. 

CHAPTER  VII. 

STOPPAGE  IN  TRANSIT. 

S  3076.  When  consignor  may  stop  goods. 

I  3077.  What  Is  insolvency  of  consignee. 

§  8078.  Transit,  when  ended. 

I  3079.  Stoppage,  bow  effected. 

§  8080.  Effect  of  stoppage. 

^  3076.  When  consignor  may  stop  goods.  A  seller  or 
consignor  of  property,  whose  claim  for  its  price  or  pro- 
ceeds has  not  been  extinguished,  may,  upon  the  insolvency 
of  the  buyer  or  consignee  becoming  known  to  him  after 
parting  with  the  property,  stop  it  while  on  its  transit  to 
the  buyer  or  consignee,  and  resume  possession  thereof. 
En.  March  21,  1872. 

That  bills  of  lading  are  negotiable:  See  ante,  sees.  2127, 
2128. 

9  3077.  What  is  insolvency  of  consignee,  A  person  is 
insolvent,  within  the  meaning  of  the  last  section,  when  he 
ceases  to  pay  his  debts  in  the  manner  usual  wiUi  persons 
of  his  business,  or  when  he  declares  his  inability  or  un- 
willingness to  do  so.  En.  March  21,  1872. 

9  3078.  Transit,  when  ended.  The  transit  of  property 
is  at  an  end  when  it  comes  into  the  possession  of  the 
consignee,  or  into  that  of  his  agent,  unless  such  agent  is 
employed  merely  to  forward  the  property  to  the  consignee. 
En.  March  21,  1872. 
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{  3079.  Stoppage,  how  effected.  Stoppage  in  transit  oan 
be  effected  only  by  notice  to  the  carrier  or  depositary  of 
the  property  or  by  taking  actual  possession  thereof.  En. 
March  21,  1872. 

S  3080.  Effect  of  stoppage.  Stoppage  in  transit  does 
not,  of  itself,  rescind  a  sale,  but  is  a  means  of  enforcing 
the  lien  of  the  seller.    Bn.  March  21,  1872. 

TITLE     XV. 

NEGOTIABLE  INSTRUMENTS. 

Chapter  I.    Negotiable  Instruments    in   General,  §{    3086- 

8165. 
II,    Bills  of  Exchange,  §9  8171-3238. 
ni.    Promissory  Notes,  SS  3244-3248. 
IV.    Checks,  S§  3254,  3255. 
V.    Bank     Notes   and   Certificates   of  Deposit, 
§S  3261,  3262. 

CHAPTER  I. 

NEGOTIABLE    INSTRUMENTS   IN    GSNISUX.. 

Article  I.  General  Definitions,   SS  9086-3096. 

II.  Interpretation,    §S   3099-3104. 

in.  Indorsement,    SS   3108-3125. 

IV.  Presentment   for  Payment,    SI   S130-8187. 

V  Dishonor,    S§  3141-3151. 

VI.  Excuse  of  Presentment  and  Notice,   SS  3156*81f0. 

Vn.  Extinction,    S§   3164-8166. 

ARTICLE  I. 

GENERAL.    DBFINrriONS. 

S  8086.  To  what  inatruments  this  Utle  U  applicable. 

S  3087.  Negotiable   Instrument,   what. 

S  3088.  Must  be  for*  unconditional  payment  of  money. 

S  3089.  Payee. 

S  3090.  Instrument   may  be   In  alternative. 

S  3091.  Date,   etc. 

S  3092.  May  contain  a  pledge,  etc. 

S  3093.  What  It  must  not  contain. 

S  3094.  Date. 

S  3095.  Different  classes  of  negotiable  instruments. 

§  3086.  To  what  instruments  this  titie  is  applicable. 
The  proyisions  of  this  title  apply  only  to  negotiable  In- 
struments, as  defined  in  this  article.    En.  March  21,  1872. 

Cal.  Rep.  Cit    94,  145. 


«9  NEaOTIABl4B  IN8TRUMBNT&  |i  8087-1094 

§  3087.  Negotiable  instrument,  what.  A  negotiable  in- 
strument is  a  written  promise  or  request  for  the  payment 
of  a  certain  sum  of  money  to  order  or  bearer,  in  conformity 
to  the  provisions  of  this  article.    En.  March  21,  1872. 

OaL  Rep.  Cit    55,  566;  64,  891;  68,  548;  81,  827;  82,  639; 

103,  824;   181,  886. 
Fictitious  payee:  See  sees.  8102,  3103. 

§  3088.  (Must  be  for  unconditional  payment  of  money. 
A  negotiable  instrument  must  be  made  payable  in  money 
only  and  without  any  condition  not  certain  of  fulfillment, 
except  that  it  may  provide  for  the  payment  of  attorney's  fees 
and  costs  of  suit,  in  case  suit  be  brought  thereon  to  compel 
the  payment  thereof.    En.  March  21,  1872.    Am'd.  1905,  96. 

Cal.  Rep.  Cit    74,  596;  82,  639;  133,  685. 

Other  contract  in  instrument:  See  infra,  sec.  8098. 

S  3089.  Payee.  The  person  to  whose  order  a  negotiable 
instrument  is  made  payable  must  be  ascertainable  at  the 
time  the  instrument  is  made.    En.  March  21,  1872. 

Fictitious  payee:  See  sees.  3102,  3103. 
Indorsement  in  blank:  See  sec.  3125. 

§  3090.  Instrument  may  be  In  alternative.  A  negotiable 
instrument  may  give  to  the  payee  an  option  between  the 
payment  of  the  sum  specified  therein  and  the  performance 
of  another  act;  but  as  to  the  latter,  the  instrument  is  not 
within  the  provisions  of  this  title.    En.  March  21,  1872. 

3  3091.  Date,  etc.  A  negotiable  instrument  may  be  with 
or  without  date,  and  with  or  without  designation  of  the 
time  or  place  of  payment    En.  March  21,  1872. 

Antedating:  See  post,  sec.  3094. 

Time  of  payment:  See  post,  sec.  8248. 

Place  of  payment:  See  sees.  8100,  8130,  8131,  snbd.  4. 


§  3092.  May  contain  a  pledge,  etc.  A  negotiable  in- 
strument may  contain  a  pledge  of  collateral  security  with 
authority  to  dispose  thereof.    En.  March  21,  1872. 

S  3093.  What  It  mutt  not  contain.  A  negotiable  instru- 
ment must  not  contain  any  other  contract  than  such  as  is 
specified  in  this  article.    En.  March  21,  1872. 

Cal.  Rep.  Cit    64.  391;  68,  548;  82,  639;  131,  386;  133,  685. 

{  3094.  Date.  Any  date  may  be  inserted  by  the  maker 
of  a  negotiable  instrument,  whether  past,  present  or 
future,  and  the  instrument  is  not  invalidated  by  his  deat|i 
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or  incapacity  at  the  time  of  the  nominal  dat&    En.  Marcd 
21,  1872. 

Cal.  Rep.  Cit    145,  841. 

§  3095.    Different    clasees    of    negotiable    InttrumcntSi 
There  are  six  classes  of  negotiable  instruments,  namely: 

1.  Bills  of  exchange; 

2.  Promissory  notes; 
8.  Bank  notes; 

4.  Checks; 
6.  Bonds; 

6.  Certificate  of  deposit    En.  March  21,  1872. 
CaL  Rep.  Cit    64,  391;  77,  641;  130,  648, 
Bills  of  lading:  Ante.  sec.  2127. 

Certificates  of  stock  are  not  negotiable  instraments:  See 
ante,  sec.  324. 
Bills  of  exchange:  See  post,  sees.  3171  et  seq. 
Promissory  notes:  See  post,  sees.  3244  et  seq. 
Bank  notes:  See  post,  sec.  3261. 
Checks:  See  post,  sees.  3254  et  seq. 


I 


ARTICLE  II. 

INTBRPRETATION    OF   NBOOTIABLB    INSTRUMfiNT& 

8099.  Time  of  payment 

8100.  Place  of  payment  not  ipecifled. 

8101.  Initnunents  payable  to  a  person  or  his  order*  how  constmed. 
3102.  Unindorsed  note,  when  negotiable. 

8108.    Fictitious  payee. 

3104.    Presumption   of  consideration. 


§  3099.  Time  of  payment.  A  negotiable  instmment 
which  does  not  specify  the  time  of  payment  is  payable 
immediately.    En.  March  21,  1872. 

CaL  Rep.  Cit    130,  «48. 

Time  of  payment:  See  ante,  sec.  3091. 

S  3100.  Place  of  payment  not  specified.  A  negotiable 
Instrument  which  does  not  specify  a  place  of  payment  is 
payable  at  the  residence  or  place  of  business  of  the  maker, 
or  wherever  he  may  l>e  found.  En.  March  21,  1872.  Am'd. 
1873-4,  262. 

CaL  Rep.  Cit    113.  24. 

Place  of  payment — Where  no  place  of  payment  is  ex* 
pressed  in  a  bill,  the  drawee's  place  of  residence  is  under- 
stood: Post,  sec  3131,  subd.  4. 

§  3101.  instrumetit^  payable  to  a  person  or  hit  order, 
iiow  construed.  An  instrument,  otherwise  negotiable  in 
'^rm,  payable  to  a  person  named,  but    with  the  words 
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added,  "or  to  hla  order,"  or  "to  bearer,"  or  words  equiva- 
lent thereto,  is  in  the  former  case  payable  to  the  written 
order  of  such  person,  and  in  the  latter  case  payable  to  the 
bearer.    En.  March  21,  1872. 

Cal.  Rep.  Clt    61,  347. 

§  3102.  Unindorsed  note,  when  negotiable.  A  negotiable 
Instrument,  made  payable  to  the  order  of  the  maker,  or 
of  a  fictitious  person,  if  Issued  by  the  maker  for  a  valid 
consideration,  without  indorsement,  has  the  same  effect 
against  him  and  all  others  persons  having  notice  of  the 
facts  as  if  payable  to  the  bearer.    En.  March  21,  1872. 

Cal.  Rep.  Cit    54,  110. 

Fictitious  payee:  See  next  section. 

Payee  generally:'  See  ante,  sec.  3089. 

i  3103.  Fictitious  payee.  A  negotiable  instrument, 
made  payable  to  the  order  of  a  person  obviously  fictitious, 
is  payable  to  the  bearer     En.  March  21,  1872. 

§  3104.  Presumption  of  consideration.  The  signature 
of  every  drawer,  acceptor,  and  indorser  of  a  negotiable 
instrument  is  presumed  to  have  been  made  for  a  valuable 
consideration,  before  the  maturity  of  the  Instrument,  and 
in  the  ordinary  course  of  business.    En.  March  21.  1872. 

Cal.  Rep.  Cit    64,  413;  64,  415;  106,  655;  139,  667. 

ARTICLE  III. 

INDORSEMENT. 

9  310S.  IndorsemeDt,   what. 

9  3109.  Agreement  to  indorse. 

9  3110.  When  may  be  made  on  separate  paper. 

S  3111.  KIndB  of  In'doraement. 

I  3112.  General   Indorsement,   what. 

I  8113.  Special  indorsement,  what. 

3114.  General  Indorsement,   how  made  special. 

3ilo.  Destruction   of   negotiability   by    Indorser. 

3116.  Implied  warranty  of  Indorser. 

I  8117.  Indorser,  when  liable  to  payee. 

I  3118.  Indorsement   without   recourse. 

§  3119.  Same. 

§  3120.  Indorsee  privy  to  contract. 

}  3121.  Rights  of  accommodation   indorser.    (Repealed.) 

S  8122.  Effect  of  want  of  consideration. 

S  3123.  Indorsee  In  due  course,  what. 

I  3124.  Rights  of  indorsee  in  due  course. 

9  312S.  Instrument  left  blank. 

§  3108.  Indorsement,  what.  One  who  writes  his  name 
upon  a  negotiable  instrument,  otherwise  than  as  a  maker 
or  acceptor,  and  delivers  it  with  his  name  thereon,  to 
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another  person,  is  called  an  indorser,  and  his  act  is  caUet 
indorsement.    En.  March  21,  1872. 
Cal.  Rep.  Clt.    56,  445;  62,  487;  77,  478;  87,  617;  94,  104; 
106,  211;  123,  217. 

Indorser  before  delivery:   See  sec.  3117. 

§  3109.  Agreement  to  indorse.  One  who  agrees  to  in- 
dorse a  negotiable  Instrument  is  bound  to  write  his  signa- 
ture upon  the  back  of  the  instrument,  if  there  is  sufficient 
space  thereon  for  that  purpose.    En.  March  21,  1872. 

tJal.  Rep.  Cit.    87,  617. 

§  3110.  When  may  be  made  on  separate  paper.  When 
there  is  not  room  for  a  signature  upon  the  back  of  a 
negotiable  instrument,  a  signature  equivalent  to  an  in- 
dorsement thereof  may  be  made  upon  a  paper  annexed 
thereto.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    87.  617;  126,  110. 

S  3111.  Kinds  of  indorsement.  An  Indorsement  may  be 
general  or  special.    En.  March  21,  1872. 

§  3112.  General  Indorsement,  what.  A  general  indorse- 
ment is  one  by  which  no  indorsee  is  named.  En.  March 
21,  1872. 

§  3113.  Special  indorsement,  what  A  special  indorse- 
ment specifies  the  indorsee.    En.  March  21,  1872. 

Cal.  Rep.  Cit    139,  680. 

§  3114.  General  indorsement,  how  made  special.  A 
negotiable  instrument  bearing  a  general  indorsement 
cannot  be  afterward  specially  indorsed;  but  any  lawful 
holder  may  turn  a  general  indorsement  into  a  special  one, 
by  writing  above  it  a  direction  for  payment  to  a  particular 
person.    En.  March  21,  1872. 

$  3115.     Destruction    of    negotiability    by    Indorser.    A 

special  Indorsement  may,  by  express  words  for  thai  pur- 
pose, but  not  otherwise,  be  so  made  as  to  render  the  in- 
strument not  negotiable.    En.  March  21,  1872. 

Cal.  Rep.  Cit    189,  680. 

§  3116.  Implied  warranty  of  indorser.  Every  indorser 
of  a  negotiable  instrument  unless  his  indorsement  is  qual- 
ified, warrants  to  every  subsequent  holder  thereof,  who 
is  not  liable  thereon  to  him: 
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1.  That  It  is  in  all  respects  what  It  purports  to  be. 

2.  That  he  has  a  good  title  to  It. 

3.  That  the  signatures  of  all  prior  parties  are  binding 
upou  them. 

4.  That  if  the  instrument  is  dishonored,  the  indorser 
will,  upon  notice  thereof  duly  given  to  Lim,  or  without 
notice,  where  it  is  excused  by  law,  pay  the  same  with 
interest,  unless  exonerated  under  the  provisions  of  sec- 
tions thirty-one  hundred  and  eighty-nine,  thirty-two  hun- 
dred and  thirteen,  thirty-two  hundred  and  forty-eight,  or 
thirty-two  hundred  and  fifty-five.  En.  March  21.  1872. 
Am'd.  1873-4,  263. 

Cal.  Rep.  Cit.  56,  445;  81,  510;  103,  324;  139,  574;  139, 
580;  139,  584;  147,  170.  Subd.  1—132,  482.  Subd. 
4—134.  242. 

Between  the  engagements  of  maker  and  acceptor  and  of 
drawer  and  indorser  this  distinction  exists,  that  the  con- 
tract of  the  maker  and  acceptor  is  absolute  to  pay  at 
maturity,  and  no  presentment  is  necessary  to  charge  them: 
Post,  sec.  3130;  while  the  contract  of  the  drawer  and  in- 
dor^r  is  conditional,  being  contingent  upon  the  true  pre- 
sentment at  maturity,  and  due  notice  in  case  it  is  not  paid: 
Post,  sees.  3141-3151;  unless  a  suflicient  cause  intervene 
excusing  the  holder  from  the  performance  of  this  duty: 
Post.  sees.  3155-3160. 

Want  or  failure  of  consideration:  See  post,  sec.  3122 
and  note. 

Acceptance  of  bill  ot  exchange  admits  genuineness  of 
drawer's  signature:  See  post,  sec.  3199. 

Drawer  of  bill  of  exchange  on  acceptance  has  rights  of 
a  first  indorser:  See  post,  sec.  3177. 

§  3117.  Indorser,  when  liable  to  payee.  One  who  in- 
dorses a  negotiable  instrument  before  it  is  delivered  to 
the  payee  is  liable  to  the  payee  thereon,  as  an  indorser. 
En.  March  21,  1872. 

Cal.  Hep.  Cit.     62.  487;  77,  478;  87,  617;  94,  104;  120,  689; 

120,  690;  120,  691;   132,  482;   133,  576;  147,  170. 
Indorser  defined:  Sec*  3108. 

§  3118.  Indorsement,  without  recourse.  An  indorser 
may  qualify  his  Indorsement  with  the  words,  "without 
recourse,"  or  equivalent  words;  and  upon  6uch  indorse- 
ment, he  is  responsible  only  to  the  same  extent  as  in  the 
case  of  a  transfer  without  indorsement.  En.  March  21, 
1872. 

Civil   Code-38 
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§  3119.  Same.  Ehccept  as  otherwise  prescribed  by  liie 
last  section,  an  Indorsement,  without  recourse,  has  the 
same  effect  as  any  other  Indorsement.    En.  March  21,  1872. 

§  3120.  indorsee  privy  to  contract.  An  Indorsee  of  a 
negotiable  Instrument  has  the  same  rights  against  every 
prior  party  thereto  that  he  would  have  had  if  the  contract 
had  been  made  directly  between  them  in  the  first  Instance. 
En.  March  21,  1872. 

Collateral  security,  etc.:  Ante,  sec.  2986. 

§  3121.  Rights  of  accommodation  indorser.  (Repealed.) 
En.  March  21,  1872.    Rep.  1873-4.  263. 

§  3122.  Effect  of  want  of  consideration.  The  want  of 
consideration  for  the  undertaking  of  a  maker,  acceptor, 
or  indorser,  of  a  negotiable  instrument  does  not  exonerate 
him  from  liability  thereon  to  an  indorsee  in  good  faith 
for  a  consideration.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    64.  413;  83.  175;  106,  655. 
Writing  imports  consideration:   Sec.  1614. 

§  3123.  indorsee  in  due  course,  what.  An  Indorsee  in 
due  course  is  one  who,  in  good  faith,  in  the  ordinary  course 
of  business,  and  for  value,  before  its  apparent  maturity  or 
presumptive  dishonor,  and  without  knowledge  of  its  actual 
dishonor,  acquires  a  negotiable  Instrument  duly  indorsed 
to  him,  or  indorsed  generally,  or  payable  to  the  bearer. 
En.  March  21,  1872. 

C^l.  Rep.  Clt.    68,  548;  69,  144;  83,  175;  106,  666;  128,  320. 
Presumptive  dishonor:  See  sec.  3133. 
Checks  are  an  exception  to  the  rule  of  "after  maturity": 
Sec.  3255,  subd.  2. 

§  3124.  rtights  of  indorsee  in  due  course.  An  indorsee 
of  a  negotiable  instrument,  in  due  course,  acquires  an 
absolute  title  thereto,  so  that  it  is  valid  in  his  hands, 
notwithstanding  any  provision  of  law  making  it  generally 
void  or  voidable,  and  notwithstanding  any  defect  in  the 
title  of  the  person  from  whom  he 'acquired  it.  En.  March 
21,  1872. 

Cal.  Rep.  Clt.    69,  144;  106.  655;   128,  320. 

Assignment,  effect  on  defense:  See  Code  Civ.  Proc,  sec. 
368. 

Non-negotiable  instruments,  assignments  of:  Ante,  sec. 
1459. 
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§  3125.  Instrument  Ml  blank.  One  who  makes  himself 
a  party  to  an  instrument  Intended  to  be  negotiable,  but 
which  is  left  wholly  or  partly  in  blank,  for  the  purpose  of 
filling  afterwards,  is  liable  upon  the  instrument  to  an 
Indorsee  thereof  in  due  course,  in  whatever  manner  and 
at  whatever  time  it  may  be  filled,  so  long  as  it  remains 
negotiable  in  form.    En.  March  21,  1872. 

ARTICLE    IV. 

PRESENTMENT    FOR    PAYMENT. 

I  3130.  Effect  of  want  of  demand  on  principal  debtor. 

I  8131.  Presentment,    how  made. 

S  3132.  Apparent  maturity*   when. 

I  3133.  Presumptive  diahonor  of  bill,    payable   after  sight. 

I  3134.  Apparent  maturity  of  bill,   payable  at  slSTht. 

9  3135.  Apparent  maturity  of  note. 

§  3136.  Same. 

§  3137.  Surrender  of  instrument,    when  a  condition  of  payment. 

S  3130.     EfTect  of  want  of  demand  on  principal  debtor. 

It  is  not  necessary  to  make  a  demand  of  payment  upon  the 
principal  debtor  in  a  negotiable  instrument  in  order  to 
charge  him;  but  if  the  instrument  is  by  its  terms  payable 
at  a  specified  place,  and  he  is  able  and  willing  to  pay  It 
there  at  maturity,  such  ability  and  willingness  are  equiva- 
lent to  an  order  of  payment  upon  his  part.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    79,  229;  82,  33;  131,  191. 

Presentment  of  bill  of  exchange  for  acceptance:  Post, 
sees.  3185  et  seq. 

Presentment  of  bill  of  exchange  for  payment:  Post,  sees. 
3211  et  seq. 

Presentment  in  case  of  acceptance  for  honor:  Post,  sees. 
3206,  3207. 

§  3131.  Presentment,  how  made.  Presentment  of  a 
negotiable  instrument  for  payment,  when  necessary,  must 
be  made  as  follows,  as  nearly  as  by  reasonable  diligence 
it  la  practicable: 

1.  The  instrument  must  be  presented  by  the  holder,  or 
his  agent; 

2.  The  instrument  must  be  presented  to  the  principal 
debtor,  if  he  can  be  found  at  the  place  where  presentment 
should  be  made;  and  if  not,  then  it  must  be  presented  to 
some  other  person  having  charge  thereof,  or  employed 
therein,  if  one  can  be  found  there; 

3.  An  instrument  which  specifies  a  place  for  its  payment 
must  be  presented  there;  and  if  the  place  specified  Includes 
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more  than  one  house,  then  at  the  place  of  residence,  or 
business,  of  the  principal  debtor,  if  it  can  be  found  therein; 

4.  An  instrument  which  does  not  specify  a  place  for  its 
pajonent  must  be  presented  to  the  place  of  residence,  or 
business,  of  the  principal  debtor,  or  wherever  he  may  be 
found,  at  the  option  of  the  presentor; 

5.  The  instrument  must  be  presented  upon  the  day  of  its 
maturity,  or,  if  it  is  payable  on  demand,  it  may  be  pre- 
sented upon  any  day.  It  must  be  presented  within  rea- 
sonable hours;  and  if  it  is  payable  at  a  banking  house, 
within  the  usual  banking  hours  of  the  vicinity,  but,  by  the 
consent  of  the  person  to  whom  it  should  be  presented,  it 
may  be  presented  at  any  hour  of  the  day; 

6.  If  the  principal  debtor  has  no  place  of  business,  or  if 
his  place  of  business,  or  residence,  cannot,  with  reasonable 
diligence,  be  ascertained,  presentment  for  payment  is  ex- 
cused.   En.  March  21,  1872.    Am'd.  1873-4,  263;  1905,  620. 

The  change  consists  in  the  Insertion  of  the  words  "or  his  a«:enf*  after 
"holder."  The  idesign  of  the  aonendment  is  to  conform  the  section  In 
this  respect  to  section  3186.— Code  ComnUssl oner's  Note. 

Cal.  Rep.  Clt.  64,  413;  64,  422;  79,  229;  82.  33;  82,  34. 
Subd.   &— 107,   285. 

See  sec.  3132,  infra. 

Payable  on  demand:  See  sees.  3134,  3135,  infra. 

Presentment  of  bills  of  exchange  for  acceptance:  See 
post,  sees.  3185  et  seq. 

Presentment  of  bills  of  exchange  for  payment:  See  post 
sees.  3211  et  seq. 

Bills  of  exchange,  where  payable:  See  post,  sec  3176. 

Reasonable  diligence:  Post,  sec.  3158. 

§  3132.  Apparent  maturity,  when.  The  apparent  ma- 
turity of  a  negotiable  instrument,  payable  at  a  particular 
time,  is  the  day  on  which,  by  its  terms,  becomes  due, 
or  when  that  is  a  holiday,  the  next  business  day.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    64,  412;  69,  144. 

Apparent  maturity:  See  post,  sees.  3134,  3135. 

§  3133.  Presumptive  dishonor  of  bill,  payable  after  sight 
A  bill  of  exchange,  payable  at  a  certain  time  after  sight, 
which  is  not  accepted  within  ten  days  after  its  date,  in 
addition  to  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance,  is  presumed  ta 
have  been  dishonored.    En.  March  21,  1872. 

§  3134.  Apparent  maturity  of  bill,  payable  at  sight  The 
apparent  maturity  of  a  bill  of  exchange  payable  at  sight 
or  on  demand,  is: 
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1.  If  It  bears  interest,  one  year  after  its  date;  or 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date, 
in  addition  to  the  time  which  would  suflQce,  with  ordinary 
diligence  to  forward  it  for  acceptance.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    68,  648. 

Mere  delay  in  presentment  does  not  exonerate:  Post, 
sec.  3214.  Presentment  not  made  within  the  time,  and  not 
excused,  exonerates  drawer  and  indorsers:  Post,  sec.  3213. 
Rule  modified  in  case  of  checks:  Post,  sec.  3255. 

§  3135.  Apparent  maturity  of  note.  The  apparent  ma- 
turity of  a  promissory  note  payable  at  sight  or  on  demand, 
is: 

1.  If  it  bears  interest,  one  year  after  its  date;  or. 

2.  If  it  it  does  not  bear  interest,  six  months  after  its  date. 
En.  March  21,  1872. 

Cal.  Rep.  Cit.    74,  363;  74,  364;  79,  229;  82,  34;  98,  326. 

Section  3214,  post,  applies  also  to  promissory  notes:  See 
post  sec.  3247. 

Presentment  not  made  within  the  time,  and  not  excused, 
exonerates  the  Indorsers:  Post,  sec.  3248. 

S  3136.    Same.    Where  a  promissory  note  is  payable  at 
a  certain  time  after  sight  or  demand,  such  time  is  to  be. 
added  to  the  periods  mentioned  in  the  last  section.    En. 
March  21,  1872. 

i  3137.  Surrender  of  instrument,  when  a  condition  of 
payment.  A  party  to  a  negotiable  instrument  may  require, 
as  a  condition  concurrent  to  its  payment  by  him: 

1.  That  the  instrument  be  surrendered  to  him,  unless 
it  is  lost  or  destroyed,  or  the  holder  has  other  claims  upon 
it;  or, 

2.  If  the  holder  has  a  right  to  retain  the  instrument  and 
does  retain  It,  then  that  a  receipt  for  the  amount  paid,  or 
an  exoneration  of  the  party  paying,  be  written  thereon;  or, 

3.  If  the  instrument  is  lost  or  destroyed,  then  that  the 
holder  give  to  him  a  bond,  executed  by  himself  and  two 
Buflacient  sureties;  to  indemnify  him  against  any  lawful 
claim  thereon.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    82,   557. 
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ARTICUS  V. 

DISHONOR  OP   NEOOTIABLrB   INSTRUMENTS. 

S  3141.  Dishonor,  what. 

5  3142.  Notice,    by   whom   given. 

S  S143.  Form  of  notice. 

§  3144.  Notice,   how  served. 

S  3145.  Notice,   how  served  after  In-dorser's  death. 

I  3146.  Notice   given   in  ignorance  of  death,   valid. 

§  3147.  Notice,    when  to  be  given. 

§  3148.  Notice  of  dishonor,  when  to  be  mailed. 

§  3149.  Notice,   how  given  by  agent. 

I  3150.  Additional  time  for  notice  by  indorser. 

S  3151.  EflFect  of  notice  of  dishonor. 

§  3141.  Dishonor,  what.  A  negotiable  instrument  is 
dishonored,  when  it  is  either  not  paid,  or  not  accepted, 
according  to  its  tenor,  on  presentment  for  the  purpose,  or 
without  presentment,  where  that  is  excused.  En.  Mar^h 
21,  1872. 

Presentment  for  acceptance:  See  post,  sec.  3186. 
Dishonor  of  bill  by  nonacceptance:  Post,  sees.  3187.  3188. 
3194. 

Damages  allowed  on  dishonor  of  foreign  bills  of  ex- 
change: See,  post,  sees,  3234-3238. 

$  3142.  Notice,  by  whom  given.  Notice  of  the  dlahonor 
of  a  negotiable  instrument  may  be  ^ven: 

1.  By  a  holder  thereof;  or, 

2.  By  any  party  to  the  instrument  who  might  be  com- 
pelled to  pay  it  to  the  holder,  and  who  would,  upon  taking 
it  up,  have  a  right  to  reimbursement  from  the  party  to 
whom  the  notice  is  given.    En.  March  21,  1872. 

Cal.  Rep.   Cit.    55,  407. 

Protest  of  bill  of  exchange:  See  post,  sec.  3225. 
Notice  of  protest:  See  post,  sec,  3231. 
Notice  of  dishonor  to  acceptor  for  honor:  See  sees.  3206, 
3207. 

^  3143.  Form  of  notice.  A  notice  of  dishonor  may  be 
given  in  any  form  which  describes  the  instrument  with 
reasonable  certainty,  and  substantially  informs  the  party 
receiving  it  that  the  instrument  has  been  dishonored.  En 
March  21,  1872. 

Cal.  Rep.  Cit.     55,  407;   57,  330. 

Notice  of  dishonor  of  foreign  bills  of  exchange:  Sec.  3225. 

s  3144.    Notice,  how  served.    A  notice  of  dishonor  may 
be  given: 
1.  By  delivering  it  to  the  party  to  be  charged,  personally 
.t  any  place;   or. 
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2.  By  delivering  It  to  some  person  of  discretion  at  the 
place  of  residence  or  business  of  such  party,  apparently 
acting  for  him;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the 
party  to  be  charged,  at  his  place  of  residence,  according 
to  the  best  information  that  the  person  giving  the  notice 
can  obtain,  depositing  it  In  the  postofflce  most  conveniently 
accessible  from  the  place  where  the  presentment  was  made, 
and  paying  the  postage  thereon.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     57,  330;    62,  262;    63,  368;    86,  456. 
Notary's  protest  as  evidence:  See  Pol.  Code,  sec.  795. 
Foreign  bills  of  exchange,  notice  of  dishonor,  how  given: 
See  post,  sec,  3231. 

§  3145.  Notice,  how  served  after  Indorser's  death.  In 
case  of  the  death  of  a  party  to  whom  notice  of  dishonor 
should  otherwise  be  given,  the  notice  must  be  given  to 
one  of  his  personal  representatives;  or.  if  there  are  none, 
then  to  any  member  of  his  family  who  resided  with  him 
at  his  death;  or,  if  there  is  none,  then  it  must  be  mailed 
to  his  last  place  of  residence,  as  prescribed  by  subdivision 
3  of  the  last  section.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    99,  144. 

§  3146.  Notice  given  in  ignorance  of  death,  valid.  A 
notice  of  dishonor  sent  to  a  party  after  his  death,  but  in 
ignorance  thereof,  and  in  good  faith,  is  valid.  En.  March 
21,  1872. 

§  3147.  Notice,  when  to  be  given.  Notice  of  dishonor, 
when  given  by  the  holder  of  an  instrument  or  his  agent, 
otherwise  than  by  mall,  must  be  given  on  the  day  of 
dishonor,  or  on  the  next  business  day  thereafter.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    147,  170. 

§  3148.  Notice  of  dishonor,  when  to  be  maiied.  When 
notice  of  dishonor  is  given  by  mail,  it  must  oe  deposited 
in  the  postofflce  in  time  for  the  first  mail  which  closes 
after  noon  of  the  first  business  day  succeeding  the  dis- 
honor, and  which  leaves  the  place  where  the  instrument 
was  dishonored,  for  the  place  to  which  the  notice  should 
be  sent.    En.  March  21,  1872. 

§  3149.  Notice,  how  given  by  agent.  When  the  holder 
of  a  negotiable  instrument,  at  the  time  of  its  dishonor,  is 
a  mere  agent  for  the  owner,  it  is  suflicient  for  him  to  give 
notice  to  his  principal  in  the  same  manner  as  to  an  in- 


SS  3150-3156  negotiable:  INSTRUMBNTB.  «0V 

dorser,  and  bis  principal  may  give  notice  to  any  other 
party  to  be  charged,  as  if  be  were  blmself  an  indorser. 
And  if  an  agent  of  the  owner  employs  a  subagent.  it  is 
sufficient  for  each  successive  ag«nt  or  subagent  to  give 
notice  in  like  manner  to  bis  own  principal.  En.  March  21, 
1872. 

§  3150.  Additional  time  for  notice  by  indorser.  Every 
party  to  a  negotiable  instrument,  receiving  notice  of  its 
dishonor,  has  the  like  time  thereafter  to  give  similar  notice 
to  prior  parties  as  the  original  holder  had  after  Us  dis- 
honor. But  this  additional  time  is  available  only  to  thp 
particular  party  entitled  thereto.     En.  March  21,  1872. 

§  3151.  Effect  of  notice  of  dishonor.  A  notice  of  the 
dishonor  of  a  negotiable  instrument,  if  valid  in  favor  of  the 
party  giving  it,  inures  to  the  benefit  of  all  other  parties 
thereto  whose  right  to  give  the  like  notice  has  not  then 
been  lost.    En.  March  21.  1872. 

ARTICLE  VI. 

EXCUSE    OF    PRESENTMENT    AND    NOTICE. 

I  3isri.  Notice  of  >1l8honor,   when  excused. 

§  31  .'16.  Prespntmeit  and   notice,   when   excused. 

I  3157.  Pa  mo. 

5  3ir»8.  Drlay,    when    oxcitsed. 

I  3ir.9.  Waiver  of  prosontment  and  notice. 

§  3160.  Waiver   of   proteBl. 

§  3155.    Notice   of   dishonor,   when   excused.    Notice  of 

dishonor  is  excused: 

1.  When  the  party  by  whom  it  should  be  given  cannot, 
with  reasonable  diligence,  ascertain  either  the  place  of 
residence  or  business  of  the  party  to  be  charged;  or, 

2.  When  there  is  no  postoflftce  communication  between 
the  town  of  the  party  by  whom  the  notice  shouW  be  given 
and  the  town  in  which  the  place  of  residence  or  business 
of  the  party  to  be  charged  is  situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who 
dishonors  the  instrument;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled  there- 
to.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    86,  457. 

Waiver  of  notice:  See  post,  sec.  3159. 

Subd.  1.  Reasonable  diligence:  See  ante,  sec.  3131,  subd. 
6,  wherein    presentment   is   excused    for    the   same  reason. 

Subd.  2.  Notice  by  mail. — It  is  generally  hei\i  that  the 
notice  should  be  addressed  to  the  postofflce  at  or  nearest 
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to  the  party's  residence  or  place  of  business:  See  ante, 
sec.  3144,  subd.  3. 

Waiver  of  protest  of  foreign  bill:  Post,  sec.  3232. 

Excuse  of  presentment  of  bill  of  exchange  and  notice; 
Sec.  3220. 

§  3156.  Presentment  and  notice,  when  excused.  Pre- 
sentment and  notice  are  excused  as  to  *any  party  to  a 
negotiable  instiniment  who  informs  the  holder,  within  ten 
days  before  its  maturity,  that  it  will  be  dishonored.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    64,  460;  101,  482. 

§  3157.  Same.  If,  before  or  after  the  mafurlty  of  an  in- 
strument, an  indorser  has  received  full  security  for  the 
amount  thereof  or  the  maker  has  assigned  all  his  estate 
to  him  as  such  security,  presentment  and  notice  to  him 
are  excused.    En.  March  21.  1872. 

S  3158.  Delay,  when  excused.  Delay  In  presentment,  or 
in  giving  notice  of  dishonor,  is  excused  when  caused  by 
circumstances  which  the  party  delaying  could  not  have 
avoided  by  the  exercise  of  reasonable  care  and  diligence. 
En.  March  21,  1872. 

Delay  in  presentment  for  acceptance:  See  post,  sec. 
S219. 

Delay  In  presenting  bill  for  payment:  Post.  sees.  3213, 
3214. 

Reasonable  diligence:  See  ante,  sees.  3131,  3155;  post, 
sec.  3213. 

§  3159.  Waiver  of  presentment  and  notice.  A  waiver 
of  presentment  waives  notice  of  dishonor  also,  unless  the 
contrary  is  expressly  stipulated;  but  a  waiver  of  notice 
does  not  waive  presentment.    En.  March  21,  1872. 

§  3160.  Waiver  of  protest.  A  waiver  of  protest  on  any 
negotiable  instrument  other  than  a  foreign  bill  of  exchange 
waives  presentment  and  notice.    En.  March  21,  1872. 

Protest  of  foreign  bills:  See  sees.  3225  et  seq. 

ARTICUB  VII. 

EXTINCTION    OP   NEGOTIABLE   INSTRUMENTS. 

5  3164.    Obligation  of  party,   when  extinguished. 
i  3163.    Kevlval   of  obligation.     (Repealed.) 

§  3164.  Obligation  of  party,  when  extinguished.  The 
obligation  of  a  party  to  a  negotiable  instrument  is  ex- 
tinguished: 
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1.  In  like  manner  with  that  of  parties  to  contracts  in 
^general;  or, 

2.  By  payment  of  the  amount  due  upon  the  instiiiment, 
at  or  after  its  maturity,  in  good  faith  and  in  the  ordinary 
course  of  business,  to  any  person  having  actual  possession 
thereof  and  entitled  by  its  terms  to  payment  En.  March 
21,  1872. 

Extinction  of  obligations  in  general:  See  ante,  sees.  1473 
et  seq. 

§  3165.  Revival  of  obiigation.  (Repealed.)  Bn.  March 
21.  1872.    Rep.  1873-4,  264. 

CHAPTER  II. 

BILLS  OF   EXCHANGB. 

Article  I.  Form   and   Interpretation,   9S  3171-3177. 

II.  Days  of  Grace.    9   3181. 

III.  Presentment   for  Acceptance,    99   8185-81W. 

lY.  Acceptance.    99   3193-3199. 

V.  Acceptance   or   Payment   for  Honor,    9S   3203-3207. 

VI.  Presentment  for  Payment,   99  3211-3214. 

VII.  Excuse   of   Presentment  and    Notice,    99    3218-3220. 

VIII.  Foreign  Bills,   99   322f-323S. 

ARTICLE  I. 

FORM  AND  INTERPRETATION  OF  A   BILL. 

9  3171.  Bill  of  exchange,   what. 

9  8172.  Drawee,   In  case  of  need. 

9  3173.  Bill  in  parts  of  a  set. 

3174.  When  must  be  In  a  set. 

8175.  Presentment,   etc.,  of  part  of  «et. 

3176.  Bill,   where  payable. 

9  8177.  Rights  and  obligations  of  drawer. 

§  3171.  BIN  of  exchange,  what  A  bill  of  exchange  is  an 
instrument,  negotiable  in  form,  by  which  one,  who  is  called 
the  drawer,  requests  another,  called  the  drawee,  to  pay  a 
specified  sum  of  money.    En.  March  21,  1872. 

§  3172.  Drawee,  in  case  of  need.  A  bill  of  exchange 
may  give  the  name  of  any  person  in  addition  to  the  drawee, 
to  be  resorted  to  in  case  of  need.    En.  March  21,  1872. 

Acceptance  or  payment  for  honor:  See  post,  sees.  3203 
et  seq. 

Presentment  to  drawee  in  case  of  need:  Post,  sec.  3188. 

§  3173.  Bill  in  parts  of  a  set.  A  bill  of  exchange  may 
be  drawn  in  any  number  of  parts,  each  part  stating  the 
existence  of  the  others,  and  all  forming  one  set.  En.  March 
21,  1872. 
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Damages  for  nonpayment  of  foreign  bill  drawn  in  parts: 
See  post,  sec.  3234. 

.S  3174.  When  must  be  in  a  set.  An  agreement  to  draw 
a  bill  of  exchange  binds  tbe  drawer  to  execute  It  In  three 
parts,  if  the  other  party  to  the  agreement  desires  it  Bn. 
March  21,  1872. 

S  3175.  Presentment,  etc.,  of  part  of  set.  Presentment, 
acceptance,  or  payment,  of  a  single  part  in  a  set  of  a  bill 
of  exchange,  is  sufficient  for  the  whole.  Bn.  March  21, 
1872. 

Presentment  for  acceptance.    See  post,  sec.  3186. 

Presentment  to  joint  drawees:  See  post,  sec.  3187. 

S  3176.  Bill,  where  payable.  A  bill  of  exchange  is  pay- 
able: 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable; 
or, 

2.  If  it  specify  no  place  of  payment,  then  at  the  place  to 
which  it  is  addressed;  or, 

8.  If  it  be  not  addressed  to  any  place,  then  at  the  place 
of  residence  or  business  of  the  drawee,  or  wherever  he 
may  be  found.  If  the  drawee  has  no  place  of  business,  or 
if  his  place  of  business  or  residence  cannot  with  reason- 
able diligence  be  ascertained,  presentment  for  payment  is 
excused,  and  the 'bill  may  be  protested  for  nonpayment. 
Bn.  March  21,  1872.    Am'd.  1873-4,  264;    1906,  620. 

Negotiable  instrument  specifying  place  of  payment:  See 
sees.  3150  et  seq. 

S  3177.  Rights  and  obligations  of  drawer.  The  rights 
and  obligations  of  the  drawer  of  a  bill  of  exchange  are  the 
same  as  those  of  the  first  indorser  of  any  other  negotaible 
Instrument.    En.  March  21,  1872. 

Cal.  Rep.  Clt    134,  242. 

Rights  of  indorser:  See  ante,  sees.  3108  et  seq.,  3130  et 
seq.,  3141  et  seq. 
Contract  of  indorser:  Ante,  sec.  3116. 

ARTICLE    II. 

DAYS  OF  GRACE. 
S  tlXL    Days  of  grace, 

I  3181.    Days  of  grace.    Days  of  grace  are  not  allowed. 
Bn.  Blarch  21,  1872. 
Cal.  Rep.  Cit.    74,  864;  107,  284. 
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ARTICLE  m. 

PRBSENTMBNT   FOR   ACCEPTANCB. 

S  3186.  When  a  bill  may  be  presented. 

I  3186.  Presentment,  how  made. 

S  3187.  Presentment  to  Joint  drawees. 

S  3188.  When  presentment  to  be  made  to  drawee  In  case  of  need. 

g  3189.  Presentment,    when   must  be  ma4e. 

§  3185.  When  a  bill  may  be  presented.  At  any  time 
before  a  bill  of  exchange  Is  payable  the  holder  may  present 
it  to  the  drawee  for  acceptance,  and  if  acc^tance  Is  re- 
fused, the  bill  is  dishonored.    En.  March  21,  1872. 

Acceptance,  how  made:  Post,  sees.  3193  et  seq. 

Presentment  in  case  of  acceptance  for  honor:  Post,  sees. 
3206,  3207. 

I  3186.  Presentment,  how  made.  Presentment  for  ac- 
ceptance must  be  made  in  the  following  manner,  as  nearly 
as  by  reasonable  diligence  it  is  practicable: 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent 

2.  It  must  be  presented  on  a  business  day,  and  within 
reasonable  hours. 

3.  It  must  be  presented  to  the  drawee,  or,  if  he  be  absent 
from  his  place  of  residence  or  business,  to  some  penion 
having  charge  thereof,  or  employed  therein;  and, 

4.  The  drawee,  on  such  presentment,  may  postpone  his 
acceptance  or  refusal  until  the  next  day.  If  the  drawee 
have  no  place  of  business,  or  if  his  place  of  business  or 
residence  cannot,  with  reasonable  diligence,  be  ascer- 
tained, presentment  for  acceptance  is  excused,  and  the  bill 
may  be  protested  for  nonacceptance.  En.  March  21,  1872. 
Am'd.  1873-4,  265. 

Presentment  of  part  of  set:  Ante,  sec.  3175. 

Presentment  for  payment,  generally:  Ante,  sees.  3130 
et  seq. 

Presentment  of  bill  of  exchange  for  payment:  See  post, 
sees.  3211  et  seq. 

S  3187.  Presentment  to  Joint  drawees.  Presentment  for 
acceptance  to  one  of  several  joint  drawees,  and  refusal  by 
him,  dispenses  with  presentment  to  the  others.  En.  March 
21,  1872. 
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S  3188.  When  presentment  to  be  made  to  drawee  In  case 
of  need.  A  bill  of  exchange  which  epecifiee  a  drawee  in 
case  in  need,  must  be  presented  to  him  for  acceptance  or 
payment,  as  the  case  may  be,  before  it  can  be  treated  as 
dishonored.'   Bn.  March  21,  1872. 

Drawee  in  case  of  need:  Ante,  sec.  3172. 

§  3189.  Presentment^  when  must  be  made.  When  a  biil 
of  exchange  is  payable  at  a  specified  time  after  sight,  the 
drawer  and  Indorsers  are  exonerated  if  it  is  not  presented 
for  acceptance  within  ten  days  after  the  time  which  would 
suffice,  with  ordinary  diligence,  to  forward  it  for  accept- 
ance, unless  presentment  is  excused.    En.  March  21,  1872. 


ARTICLE    IV. 

ACCEPTANCE. 

§  3193.  Acceptance,  how  made. 

§  3194.  Holder  entitled   to   acceptance   on   face  of   bill. 

9  3195.  What  acceptance  sufflclent   with  consent  of  holder. 

§  3196.  Acceptance   by    separate   Instrument. 

S  3197.  Promise  to  accept,   when  equivalent  to  acceptance. 

S  3198.  Cancellation  of  acceptance. 

.§  3199.  What   Is  admitted   by   acceptance. 

§  3193.  Acceptance,  how  made.  An  acceptance  of  a  bill 
must  be  made  in  writing,  by  tne  drawee  or  by  an  acceptor 
for  honor,  and  may  be  made  by  the  acceptor  writing  his 
name  across  the  face  of  the  bill,  with  or  wltnout  other 
words.    En.  March  21,  1872. 

Acceptance  for  honor:  See  post,  sec.  3208. 

9  3194.  Holder  entitled  to  acceptance  on  face  of  bill. 
The  holder  of  a  bill  of  exchange,  if  entitled  to  an  accept- 
ance thereof,  may  treat  the  bill  as  dishonored  if  the 
drawee  refuses  to  write  across  Its  face  an  unqualified  ac- 
ceptance.   En.  March  21,  1872. 

Acceptance  on  separate  paper:  See  post,  sees.  3195,  3196. 

9  3195.  What  acceptance  sufficient  with  consent  of 
holder.  The  holder  of  a  bill  of  exchange  may,  without 
prejudice  to  his  rights  against  prior  parties,  receive  and 
treat  as  a  sufficient  acceptance: 

21 
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1.  An  acceptance  written  upon  any  part  of  the  bill,  or 
upon  a  separate  paper; 

2.  An  acceptance  qualified  so  far  only  as  to  make  the 
bill  payable  at  a  particular  place  witiiin  the  city  or  town 
in  which,  if  the  acceptance  was  unqualified,  it  would  be 
payable;  or, 

8.  A  refusal  by  the  drawee  to  return  the  bill  to  the 
holder  after  presentment,  in  which  case  the  bill  is  paya- 
ble immediately,  without  regard  to  its  terms.  En.  March 
21,  1872. 

Acceptance  on  separate  paper:    See,  also,  next  section. 

Acceptance,  generally:  Ante,  sec.  8198. 

S  3196.  Acceptance  by  separate  instrument.  The  ac- 
ceptance of  a  bill  of  exchange,  by  a  separate  instrument, 
binds  the  acceptor  to  one,  who,  upon  the  faith  thereof,  has 
the  bill  for  yalue  or  other  good  consideration.  En.  March 
21,  1872. 

S  3197.  Promise  to  accept,  when  equivalent  to  accept- 
ance. An  unconditional  promise  in  writing,  to  accept  a  bill 
of  exchange  is  a  suflSicient  acceptance  thereof,  in  favor  of 
every  person  who  upon  the  faith  thereof  has  taken  the 
bill  for  value.    En.  March  21,  1872.    Am'd.  1905,  ^21. 

The  change  conalsts  in  the  omission  of  the  words  "or  other  good  o<m- 
slderatlon."  as  they  occur  after  "value."  The  presence  of  these 
words  Implies  that  a  consideration  other  than  "for  value"  may  sup- 
port a  promise  In  writing'  to  accept  a  bill.  Such  is  not  Intended  to 
be  the  law.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit    134,  191;  184,  193;  134,  196;  147,  75. 

S  3198.  Cancellation  of  acceptance.  The  acceptor  of  a 
bill  of  exchange  may  cancel  his  acceptance  at  any  time 
before  delivering  the  bill  to  the  holder,  and  before  the 
holder  has,  with  the  consent  of  the  acceptor,  transferred 
his  title  to  another  person  who  has  given  value  for  it  upon 
the  faith  of  such  acceptance.    En.  March  21,  1872. 

Gal.  Rep.  Cit.    113,  695. 

S  3199.  What  Is  admitted  by  acceptance.  The  accept- 
ance of  a  bill  of  exchange  admits  the  signature  of  a 
drawer,  but  does  not  admit  the  signature  of  any  indorser 
to  be  genuine.    En.  March  21,  1872.    Am'd.  1878-4,  265. 

Qenuineness  of  signature  warranted  by  indorser:  See 
ante,  sec.  3116,  subd.  3. 
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ARTICLE  V. 

ACCEPTANCE  OR  PAYMENT  FOR  HONOR. 

§  3203.  When  bill  may  be  accepted  or  paM  for  honor. 

I  3204.  Holder  of  bill  of  exchange  bound  to  accept  payment  for  honor. 

3205.  Acceptance  for  honor,    how   made. 

8206.  How  enforced. 

3207.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

S  3203.  When  bill  may  be  accepted  or  paid  for  honor. 
On  the  dishonor  of  a  bill  of  exchange  by  the  drawee,  and, 
in  case  of  a  foreign  bill,  after  it  has  been  duly  protested, 
it  may  be  accepted  or  paid  by  any  person,  for  the  honor  of 
any  party  thereto.    En.  March  21,  1872. 

Drawee  in  case  of  need:  See  ante,  sec.  3172. 
Payment  of  foreign  bUl  for  honr:  Post,  sec.  3233. 

Acceptor  for  honor  is  in  effect  the  maker  of  a  promissory 
note:  Post,   sec.   3246. 

§  3204.  Hoider  of  bill  of  exchange  bound  to  accept  pay- 
ment for  honor.  The  holder  of  a  bill  of  exchange  is  not 
bound  to  allow  it  to  be  accepted  for  honor,  but  is  bound 
to  accept  payment  for  honor.    En.  March  21,  1872. 

Acceptance,  how  made:  See  ante,  sees.  3193  et  seq. 

Acceptance  for  honor,  how  made:  Post,  sec.  3206. 

§  3205.  Acceptance  for  honor,  how  made.  An  acceptor 
or  payor  for  honor  must  write  a  memorandum  upon  the 
bill  stating  therein  for  whose  honor  he  accepts  or  pays, 
and  must  give  notice  to  such  parties,  with  reasonable  dili- 
gence, of  the  fact  of  such  acceptance  or  payment.  Having 
done  so,  he  is  entitled  to  reimbursement  from  such  parties, 
and  from  all  parties  prior  to  them.    En.  March  21,  1872. 

Acceptance,  how  made  generally:  See  ante,  sees.  3193 
et  seQ. 

Reimbursement. — In  case  of  foreign  bills  of  exchange, 
the  one  who  pays  for  honor  must  declare  in  the  presence 
of  a  person  authorized  to  make  protest  for  whose  honor  he 
pays  the  same:  Post,  sec.  3233. 

S  3206.  How  enforced.  A  bill  of  exchange  which  has 
been  accepted  for  honor  must  be  presented  at  its  maturity 
to  the  drawee  for  payment,  and  notice  of  its  dishonor  by 
him  mnst  be  given  to  the  acceptor  for  honor,   in   like 
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manner  as  to  an  indorser;    after  which  the  acceptor  for 
honor  must  pay  the  bill.    En.  March  21.  1872. 

Presentment  for  acceptance:  Ante,  sec.  3186. 

Presentment  of  bill  of  exchange  for  payment:  See  post, 
sees.  3211  et  seq. 

Presentment  of  negotiable  instruments  generally:  Ante, 
sees.  3130  et  seq. 

Notice  of  dishonor  of  foreign  bill:  See  post,  sees.  3225 

et  eq.  s 

Notice  of  dishonor,  generally:  See  ante,  sees.  3142  et  seq. 

§  3207.  Notice  of  dishonor  not  excused  by  acceptance 
for  honor.  The  acceptance  of  a  bill  of  exchange  for  honor 
does  not  excuse  the  holder  from  giving  notice  of  its  dis- 
honor by  the  drawee.    En.  March  21,  1872. 

Presentment  of  bill  of  exchange  and  notice,  when  ex- 
cused: See  post,  sees,  3218-3220. 

Excuse  of  presentment  and  notice  generally:  Ante.  sees. 
3155  et  seq. 

Notice  of  dishonor:  See  post,  sec.  3231,  for  the  giving 
notice  of  protest,  and,  ante,  sees.  3142  et  seq.,  for  the 
manner  of  giving  notice  of  dishonor  generally. 


ARTICLE  VI. 

PRESENTMENT    FOR    PAYMENT. 

5  3211.  Presentment,    when  bill   not  acceptefd,    where  made. 

§  3212.  Presentment  of  bill,    payable   at  particular  place. 

§  T_M3.  Effrct  of  delay   In   presentment,    In  certain  cases. 

§  3214.  KfTect  In  other  cases. 

§  3211.  Presentment,  when  bill  not  accepted,  where 
made.  If  a  bill  of  exchange  is  by  its  terms  payable  at  a 
particular  place,  and  is  not  accepted  on  presentment,  It 
must  be  presented  at  the  same  place  for  payment,  when 
presentment  for  payment  is  necessary.    En.  March  21,  1872. 

Presentment  of  negotiable  instruments  for  payment:  See 
ante,  sees.  3130  et  seq. 
Presentment  for  acceptance:  See  ante,  sees,  3186  et  seq. 

§  3212.  Presentment  of  bill,  payable  at  particular  place. 
A  bill  of  exchange,  accepted  payable  at  a  particular  place, 
must  be  presented  at  that  place  for  payment,  when  pre- 
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sentment  for  payment  is  necessary,  and  need  not  be  pre- 
sented elsewhere.    En.  March  21,  1872. 

Place  of  payment,  presentment  at:  See  ante,  sec.  3131, 
subd.  3. 

§  3213.  Effect  of  delay  In  presentment,  in  certain  cases. 
If  a  bin  of  exchange,  payable-  at  sight  or  on  demand,  with- 
out interest,  is  not  duly  presented  for  payment  within  ten 
days  after  the  time  in  which  it  could,  with  reasonable  dili- 
gence, be  transmitted  to  the  proper  place  for  such  present- 
ment, the  drawer  and  indorsers  are  exonerated,  unless  such 
presentment  is  excused.    En.  March  21,  1872. 

See,  generally,  ante,  sees.  2131,  3155. 

Apparent  maturity  of  bill  of  exchange:  See  ante,  sec. 
3134. 

S  3214.  Effect  in  other  cases.  Mere  delay  in  presenting 
a  bill  of  exchange  payable  with  interest,  at  sight  or  on 
demand,  does  not  exonerate  any  party  thereto.  En.  March 
21.  1872. 

Cal.  Rep.  Cit    74,  364. 

Delay,  when  excused:  See  ante,  sec.  3158,  and  post,  sec. 
3219. 


ARTICLE  VII. 

EXCUSE    OF    PRESENTMEIXT    AND    NOTICE. 

8  3218.    Presentment,    when    excused. 

9  3219.    Delay,   when  excused. 

{  3220.    Presentment  and  notice,  when  excused. 

S  3218.  Preaentnnent,  when  excused.  The  presentment 
of  a  bill  of  exchange  for  acceptance  is  excused  if  the 
drawee  has  not  capacity  to  accept  it.    En.  March  21,  1872. 

Excuse  of  presentment  and  notice,  generally:  See  ante, 
sees.  3155  et  seq. 

S  3219.  Delay,  when  excused.  Delay  in  the  presentment 
of  a  bill  of  exchange  for  acceptance  is  excused,  when 
caused  by  circumstances  over  which  the  holder  has  no 
control.    En.  March  21,  1872. 

Delay,  when  excused:  See  ante,  sees.  3158,  3214. 

Delay  in  presentment  of  check:  Post,  sec.'32&t>. 

Civil  Code~M 
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§  3220.  Presentment  and  notice,  when  excused.  Pre- 
sentment of  a  bill  of  exchange  for  acceptance  or  payment, 
and  notice  of  its  dishonor,  are  excused  as  to  the  drawer, 
if  he  forbids  the  drawee  to  accept,  or  the  acceptor  to  pay 
the  bill;  or,  If,  at  the  time  of  drawing,  he  had  no  reason 
to  believe  Uiat  the  drawee  would  accept  or  pay  the  sameu 
En.  March  21,  1872. 

Cal.  Rep.  Clt    90,  303. 


ARTICLE  VIII. 

FOREIGN    BILLS. 

S  3224.  Definitions. 

I  S225.  Protest  necessary. 

S  8226.  Protest,   by  whom  made. 

5  3227.  Protest,    how    made. 

3228.  Protest,  where  made. 

8229.  Protest,    when  to  be  made. 

3230.  Protest,    when    excused. 

§  3231.  Notice   of  protest,    how   given. 

I  3232.  Waiver  of  protest. 

i  3233.  Declaration  before  payment  for  honor. 

§  3234.  Damages  allowed  on  dishonor  of  fcn^ign  bill. 

I  3236.  Rate  of  damages. 

§  3236.  Interest  on  amount  of  protested  bill. 

I  3237.  Damages,    how  estimated. 

I  3238.  Same. 

S  3224.  Definitions.  An  Inland  bill  of  exchange  is  one, 
drawn  and  payable  within  this  state.  All  others  are  for-* 
elgn.    En.  March  21,  1872. 

Form  and  interpretation  of  bills  of  exchange:  Ante, 
sees.  3171  et  seq. 

S  3225.  Protest  necessary.  Notice  of  the  dishonor  of  a 
foreign  bill  of  exchange  can  be  given  only  by  notice  of  its 
protest.    En.  March  21,  1872. 

Dishonor  of  negotiable  instruments  generally:  See  ante, 
sees,  3141  et  seq. 

Waiver  of  protest  does  not  waive  presentment  and  no- 
tice in  the  case  of  a  foreign  bill  of  exchange:  Ante,  sec. 
3160. 

§  3226.  Protest,  by  whom  made.  Protest  must  be  made 
by  a  notary  public,  if  with  reasonable  diligence  one  can 
be  obtained;  ^d  if  not,  then  by  any  reputable  person  in 
the  presence  of  two  wltnessea    Bn.  March  21,  1872. 
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S  8227.^  Protest,  how  made.  Protest  xnast  be  made  by 
an  Instrumeiit  in  writing,  giving  a  literal  copy  of  the  bill 
of  exchange,  with  all  that  is  written  thereon,  or  annexing 
the  original;  stating  the  presentment,  and  the  manner  in 
which  it  was  made;  the  presence  or  absence  of  the  drawee 
or  acceptor,  as  the  case  may  be;  the  refusal  to  accept  or 
to  pay,  or  the  Inability  of  the  drawee  to  give  a  binding 
acceptance;  and  in  case  of  refusal,  the  reason  assigned, 
it  any;  and,  finally,  protesting  against  all  the  parties  to  be 
charged.    En.  March  21,  1872. 

Protest  of  hotary  is  prima  facie  evidence:  See  PoL  Code, 
sec.  796. 

S  3228.  Protest,  where  made.  A  protest  for  nonacceptp 
ance  must  be  made  in  the  city  or  town  in  which  the  bill 
is  presented  for  acceptance,  and  a  protest  for  nonpayment 
in  the  city  or  town  in  which  it  is  presented  for  payment. 
En.  March  21,  1872. 

S  3229.  Protest,  when  to  be  made.  A  protest  must  be 
noted  on  the  day  of  presentment,  or  on  the  next  business 
day;  but  it  may  be  written  out  at  any  time  thereafter.  En. 
March  21,  1872. 

S  3230.  Protest,  when  excused.  The  want  of  a  protest 
of  a  foreign  bill  of  exchange,  or  delay  in  making  the  same, 
is  excused  in  like  cases  with  the  want  or  delay  of  pre- 
sentment   En.  March  21,  1872. 

Excuse  '    presentment  and  notice:  Ante,  sees.  3214,  3218 

et  seq. 

S  3231.  Notice  of  protest,  how  given.  Notice  of  protest 
must  be  given  in  the  same  manner  as  notice  of  dishonor, 
except  that  it  may  be  given  by  the  notary  who  makes  the 
protest.    En.  March  21,  1872. 

Notice  of  dishonor,  how  given:   See  ante,  sees.  3142  et 

seq. 

i  3232.  Waiver  of  protest.  If  a  foreign  bill  of  exchange 
on  its  face  waives  protest,  notice  of  dishonor  may  be  given 
to  any  party  thereto,  in  like  manner  as  of  an  inland  bill; 
except  that  if  any  indorser  of  such  a  bill  expressly  re- 
quires protest  to  be  made,  by  a  direction  writtn  on  the 
bill  at  or  before  his  indorsement,  protest  must  be  made, 
and  notice  thereof  given  to  him  and  to  all  subsequent  in- 
dorsers.    En.  March  21,  1872. 

Notice  of  dishonor:  See  ante,  sees.  3142  et  seq. 

Waiver  of  notice:  See  ante,  sec  8155,  subd.  4. 
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f  3233.  Declaration  before  payment  for  honor.  On  who 
pays  a  foreign  bill  of  exchange  for  honor  must  declare, 
before  payment,  in  the  presence  of  a  person  aothorised 
to  make  protest,  for  whose  honor  he  pays  the  same,  in 
order  to  entitle  him  to  reimbursement.  Bn.  March  21, 
1872. 

Pay-       '  for  honor:   See  ante,  sec.  3208. 

S  3234.    Damages  allowed  on   dishonor  of  foreign  bill. 

Damages  are  allowed  as  hereinafter  prescribed,  as  a  full 
compensation  for  interest  accrued  before  notice  of  dishonor, 
re-exchange,  expenses,  and  all  other  damages,  in  fsTor  of 
holders  for  value  only,  upon  bills  of  exchange  drawn  or 
negotiated  within  this  state,  and  protested  for  nonaecept- 
ance  or  nonpayment.    En.  March  21,  1872. 

§  3235.    Rate  of  damages.    Damages  are  allowed  under 

the  last  section  upon  bills  drawn  upon  any  person: 

1.  If  <^Irawn  upon  a  person  in  this  state,  two  dollars  upon 
each  one  hundred  dollars  of  the  principal  sum  specified  in 
the  bill; 

2.  If  drawn  upon  a  person  out  of  this  state,  fire  dollars 
upon  each  one  hundred  dollars  of  the  principal  sum  speci- 
fied in  the  bill; 

^3.  If  drawn  upon  a  person  in  any  place  In  a  foreign 
country,  fifteen  dollars  upon  each  one  hundred  dollars  of 
the  principal  sum  specified  in  the  bill.  En.  March  21,  1872. 
Am'd.  1905,  621. 

The  change  con8i.-*t8  in  the  subatltutlon  of  the  word  "a"  for  "any" 
before  "person";  In  the  omisaion  of  the  words  "but  In  any  of  the 
other  stales  west  of  the  Rocky  Mountains"  after  "state";  In  the 
omission  of  the  third  subdivision;  and  in  the  renrnnberiD^  ^f  the 
fourth  subdivision  rendered  necessary  thereby.  Am  it  now  stands  tlie 
section  divides  for  its  purposes  that  part  of  the  United  States  not 
included  within  this  state,  in  two  parts,  viz.:  the  states  west,  and 
the  states  east,  of  the  Rocky  Mountains,  thus  apparently  Ignoring 
the  states  now  existing  situated  partly  on  each  aide  of  those  moan- 
tains.  It  has  seemed  best  to  abolish  the  distinction  altogether  and  to 
provide  a  uniform  rate  of  damage  for  all  the  states,  irrespective  of 
their  position  with  reference  to  those  mountains. — Code  Oonunlssion- 
er's  Note. 

§  3236.  Interest  on  amount  of  protested  bill.  From  the 
time  of  notice  of  dishonor  and  demand  of  payment,  lawful 
interest  must  be  allowed  upon  the  aggregate  amount  of  the 
principal  sum  specified  in  the  bill,  and  the  damages  men- 
tioned in  the  preceding  section.    En.  March  21,  1872. 

§  3237.  Damages,  how  estimated.  If  the  amount  of  a 
*)ro tested  bill  of  exchange  is  expressed  in  money  of  the 
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TJBlted  States,  damagM  are  estimated  upon  such  amount 
wlthovt   regard    to  the  rate  of  exehange.    Bn.  March  21. 

§  3238.  Same.  If  the  amount  of  a  protested  bill  of  ex. 
change  is  expressed  in  foreign  money,  damages  are  esti- 
mated upon  the  value  of  a  similar  bill  at  the  time  of 
protest,  in  the  place  nearest  to  the  place  where  the  bill 
was  negotiated  and  where  such  bills  are  currently  sold. 
En.  March  21,  1872. 

CHAPTER  III. 

PROMISSORY  NOTE. 

3244.  Promissory  note,   wbat. 

3245.  Certain  Instruments  promissory  notes. 

3246.  BiU  of  exchange,   when  converted  into  a  note. 
g  3247.  Certain   sections   applicable  to  notes. 

i  I2I&    Effect  of  dcAay  in  presentment. 

S  3244.  Promissory  note*  what.  A  promissory  note  is 
an  instrument,  negotiable  in  form,  -  whereby  the  signer 
promises  to  pay  a  specified  sum  of  money.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    103,  824. 

Place  of  payment  not  specified:  Se  ante,  sec.  3100. 
Interpretation  of  negotiable  instruments,  generally.    See 
ante,  sees.  3099  et  seq. 

S  3246.  Certain  Instruments  promissory  notes.  An  in- 
strument in  the  form  of  a  bill  of  exchange,  but  drawn 
upon  and  accepted  by  the  drawer  himself,  is  to  be  deemed 
a  promissory  note.    En.  March  21,  1872.   ^ 

Negotiable  instrument  payable  to  order  of  maker:  See 
ante,  sec.  3102. 

S  3246.  Biil  of  exchange,  when  converted  into  a  note. 
A  bill  of  exchange,  if  accepted,  with  the  consent  of  the 
owner,  by  a  person  other  than  the  drawee,  or  an  acceptor 
for  honor,  becomes  in  effect  the  promissory  note  of  such 
person,  and  all  prior  parties  thereto  are  exonerated.  En. 
March  21,  1872. 

Acceptor  for  honor:  Ante,  sees.  3203  et  seq. 

9  3247.  Certain  sectlonsr  »pptfGable  to  notes.  CSiapter 
I  of  this  title,  and  sections  i>x61  and  32i4  of  this  code,  ap- 
ply to  promissory  notes.    En.  March  21^  1872. 

CaL  R^.  CU.    74,  3^4. 

Chapter  I  of  this  title:  See  sees.  3086*3165. 
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S  8248.  Effect  of  delay  in  preeentment.  If  a  promissory 
note,  payable  on  demand,  or  at  sight,  without  interest,  is 
not  duly  presented  for  payment  within  six  months  from 
its  date,  the  indorsers  thereof  are  exonerated,  unless  such 
presentment  Is  excused.    Bn.  March  21,  1872. 

Cal.  Rep.  Clt.    74,  364. 

Apparent  maturity  of  a  promissory  note:  Ante,  sec 
81S6. 

Presentment,  when  excused:  See,  generally,  sees.  8155 
et  seq.,  ante. 

CHAPTBE  IV. 

CHBCKS. 

§  $264.    Check,   what 

(  82&6.    Rules  applicable  to  checks. 

S  3254.  Cheeky  what.  A  check  Is  a  bill  of  exchange 
drawn  upon  a  bank  or  banker,  or  a  person  described  as 
such  upon  the  face  thereof,  and  payable  on  demand,  with- 
out Interest    En.  Mairch  21,  1872. 

Cal.  Rep.  Clt    184,  241;  138,  185. 

S  3255.  Rules  applicable  to  checks.  A  check  Is  subject 
to  all  the  provisions  of  this  code  concerning  bill  of  ex- 
change, except  thiEit: 

1.  The  drawer  and  indorsers  are  exonerated  by  delay 
In  presentment,  only  to  the  extent  of  the  injury  which 
they  suffer  thereby; 

2.  An  Indorsee,  after  its  apparent  maturity,  but  without 
actual  notice  of  Its  dishonor,  acquires  a  title  equal  to  that 
of  an  indorsee  before  such  period.    Bn.  March  21,  1872. 

Cal.  Rep.  Clt    Subd.  1—134,  242. 

Delay  in  presentment  of  bills  of  exchange:   Ante,  sees. 
3214,  8218-8220. 
Indorsee  in  due  course:  Ante,  sec.  3123. 
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CHAPTER  V. 

BANK   NOTBS    AND    CERTIFICATB8    OF   DEPOSIT. 

S261.    Bank  note  negotiable  after  payment. 
8262.    Title  acquired  by  indorsee.    (Repealed.) 

S  3261.  Bank  note  negotiable  after  payment.  A  bank 
note  remains  negotiable,  even  after  It  has  been  paid  by 
the  maker.    Bn.  March  21,  1872. 

S  3262.  Title  acquired  by  indorsee.  (Repealed.)  Bo. 
March  21, 1872.    Rep.  1878-4,  266. 


CIS  GENERAL.  PROVlBlONtt.  I 

TITLE     XVL 

GENERAL  PROVISIONS. 
S  S268.    Parties  may  wajve  provislonB  of  ooAe. 

9  3268.  Parties  may  waive  provisions  of  code.  Except 
where  it  is  otherwise  declared,  the  provisions  of  the  fore- 
going fifteen  titles  of  this  part  in  respect  to  the  rights 
and  obligations  of  parties  to  contracts,  are  subordinate  to 
the  Intentloii  of  the  parties,  when  ascertained  in  the  man- 
ner prescribed  by  the  chapter  on  the  Interpretation  of 
Contracts;  and  Uie  benefit  thereof  may  be  waived  by  any 
party  entitled  thereto,  unless  such  waiver  wouM  be  against 
public  policy.    En.  March  21,  1S72. 

Cal.  Rep.  Git    101,  641. 

Interpretation  of  contracts:  See  ante,  sees.  1635  et  seq. 


DIVISION  FOURTH. 


Part  I.    Relief,  §§  3274-3423. 

II.    Special  Relations  of  Debtor  and  Creditor,  §§  3429- 
3473. 

III.    Nuisance,  S§  3479-3503. 

IV^  Maxims  of  Jurisprudence,  §§  3509-3543. 
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PART    I. 


RBLIBF. 

TiUe  L    Relief  In  General,  88  3274,  8275. 
II.    Compensatory  Relief^  88  8281-3860. 
IIL    Specific  and  Preventive  Relief,  88  3866-8423. 

TITLE    I. 

RBLIBF  IN  OENBRAL. 

S  8274.    Species  of  relief. 

§  8275.    Relief  In   case   of   forfeiture. 

8  3274.  Speclee  of  relief.  As  a  general  rule,  compensa. 
tlon  is  the  relief  or  remedy  provided  by  tlie  law  of  this 
state  for  the  violation  of  private  rights,  and  the  means  of 
securing  their  observance;  and  specific  and  preventive  re- 
lief may  be  given  in  no  other  cases  than  those  specified 
in  this  part  of  the  Civil  Code.    En.  March  21, 1872. 

Cal.  Rep.  Cit.    117,  879. 

8  3275.  Relief  In  case  of  forfeiture.  Whenever,  by  the 
terms  of  an  obligation,  a  party  thereto  incurs  a  forfeiture, 
or  a  loss  in  the  nature  of  a  forfeiture,  by  reason  of  his 
failure  to  comply  with  its  provisions,  he  may  be  relieved 
therefrom,  upon  mahing  full  compensation  to  the  other 
party,  except  in  case  of  a  grossly  negligent,  willful,  or 
fraudulent  breach  of  duty.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    97,  664;  120,  420. 

TITLE  11. 

COMPENSATORY  RBUEF. 

Chapter  I.    Damages  in  General,  88  8281-8294. 
n.    Measure  of  Damages,  88  8300-8860. 

CHAPTER  L 

DAMAGES    IN    GEJNERAL. 

Article  I.    General  Principles,   §§  ZZKL-tzn. 

n.    Interest  as  Damages,   §|  SttT-SttO. 
m.    Exemplary  Damaces,  |  SSM. 
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ARTICLE  I. 

GENERAL    PRINCIP1J38. 

S  3281.    Person  Buffering  detriment  may  recover  damages. 

I  3282.    Detriment,    what. 

S  3283.    Injuries  resulting  or  probable  after  suit  brought. 

S  3281.  Person  Buffering  detriment  may  recover  dam- 
ages. EiVery  person  who  suffers  detriment  from  the  un- 
lawful act  or  omission  of  another  may  recoyer  from  the 
person  in  fault  a  compensation  therefor  in  money,  which 
is  called  damages.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    110.  316;  110,  885;  123,  44;  136,  131. 

Exemplary  damages:  Post,  sec.  3294.  Damages  are  ex> 
elusive  of  exemplary  damages  and  Interest  except  where 
those  are  expressly  mentioned:  Post,  sec.  3357. 

Damages  must  he  reasonable:  Post,  sec.  8359. 

Damages  for  torts:  Post,  sees.  3333  et  seq. 

Damages  for  breach  of  contract:  Post,  sees.  3300  et  seq. 

§  3282.  Detriment,  what.  Detriment  is  a  loss  or  harm 
suffered  in  person  or  property.    En.  March  21,  1872. 

S  3283.  Injuries  resulting  or  probable  after  suit  brought. 
Damages  may  he  awarded,  in  a  judiciiU  proceeding,  for 
detriment  resulting  after  the  commencement  thereof  or 
certain  to  result  in  the  future.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    76,  663-  117,  312;  123,  482;  126,  7;  180,  287; 
136,  130.  ^ 

ARTICLES  11. 

INTEREST   AS  DAMAGES. 

§  32S7.    Person  entitled  to  recover  damages  may  recover  Intarest  there- 
on. 
S  3288.    In  actions  other  than   contract 
S  3289.    l>lmlt   of  rate   by  contract. 
S  3290.    Acceptance  of  principal  waives  claim  to  interest. 

S  3287.  Person  entitled  to  recover  damages  may  recover 
Interest  theron.  Every  person  who  is  entitled  to  recover 
damages  certain,  or  capable  of  being  made  certain  hy 
calculation,  and  the  right  to  recover  which  Is  vested  in 
him  upon  a  particular  day.  Is  entitled  also  to  recover  In- 
terest thereon  from  that  day,  except  during  such  time  as 
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the  debtor  Is  prevented  by  law,  or  by  tbe  aet  of  the  cred- 
itor, from  paying  the  debt    En.  March  21, 1872. 

Cal  Rep.  Clt  57.  367;  68,  374;  72,  330;  72,  50i^;  89,  535; 
103,  162;  106,  234;  106,  447;  106,  672;  106,  673;  110. 
316;  114,  400;  121,  237;  126,  16;  130,  430;  141,  667;  146, 
286. 

As  to  what  Is  legal  rate:  See  ante.  sec.  1917. 
Interest  in  actions  for  conyersion:  Post,  sec.  S336. 

§  3288.  In  actions  other  than  contoact.  In  an  action 
for  the  breach  of  an  obligation  not  arising  from  contract, 
and  In  every  case  of  oppression,  fraud,  or  malice,  interest 
may  be  given,  in  the  discretion  of  the  jury.  Bn.  March 
21,  1872. 

Cal.  Rep.  Git    72,  509;  106,  448;  109.  99. 

Interest  in  trover  and  con  vision:  Post,  sec.  3336. 

S  3289.  Limit  of  rate  by  contract.  Any  legal  rate  of 
interest  stipulated  by  a  contract  remains  chargeable  after 
a  breach  thereof,  as  before,  until  the  contract  is  super- 
seded by  a  verdict  or  other  new  obligation.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit    136,  371. 

8  3290.  Acceptance  of  principal  waives  claim  to  interest. 
Accepting  payment  of  the  whole  principal,  a8  such,  waives 
all  claim  to  interest    En.  Mcurch  21,  1872. 

Cal.  Rep.  Cit    100,  22;  133,  194. 

ARTICLE  in. 

BXEMPI^RT  DAMAGBS. 
§  3294.    Exemplary  damageB,  tn  what  cflMs  allowed. 

S  3294.  Exemplary  damages,  In  what  cases  allowed.  In 
an  action  for  the  breach  of  an  obligation  not  arising  from 
contract,  where  the  defendant  has  been  guilty  of  oppres- 
sion, fraud,  or  malice,  express  or  implied,  the  plalvtift,  in 
addition  to  the  actual  damages  may  recover  damages  for 
the  sake  of  example  and  by  way  of  punishing  the  defendant. 
Bn.  March  21,  1872.    Am'd.  1906,  621. 

The  ehangre  consists  In  the  substitution  of  the  words  **9xptem  or  Im- 
pned*^  for  "actual  or  presumed. "  and  In  the  subatttution  of  the 
words  "the  plaintiff,  in  addition  to  the  actual  damacea,  may  re- 
cover," In  place  of  the  words  "the  Jurors,  In  addltfoa  to  actual 
damases,  may  grive."  As  the  section  now  stands  It  appears  to  apply 
to  jury  trials  only.  This,  of  course,  was  not  the  tateatlon  of  the 
leirislature.—Oode  Commissioner's  Mota, 
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Cal.  Rep.  Cit    68,  82;  74,  150;  75,  666;  76,  634;  77,  £12; 

77,  312;  80,  137;  80,  138;  85,  192;  93,  71;  97,  6;  101. 

418;  105,  289;   105,  290;   107,  269;  114,  450;  121.  218: 

132,  319;    138,  414;    139,  518;    139,  521;  140.  363;    140. 

364;    142,  260;    142.  261. 
Damages  for    wrongs,    generally:  See    post,  sees.  8833 
et  seq. 
Penal  damages:  See  post,  sees.  3344  et  seq. 

•      CHAPTER  n. 

MB2ASURB  OF  DAMAGBS. 

Article  I.  Damages  for  Breach  of  Contract.   88  SSOO-Sns. 

II.  Damage*  for  Wrongs,   §S  83SS-U41. 

III.  Penal  Damages,    {{  8344-8S48. 

IV.  General   Provisions,    S§   3363-8360. 

ARTICLE  1. 

DAMAGES    FOR    BREACH    OF   CONTRACT. 

8300.  Measure  of  damages  for  breach  of  contraot. 

3901.  Damages  must   be  certain. 

8302.  Breach  of  contract  to  pay  liquidated  sum. 

_  3308.  Dishonor  of  foreign  bills  of  exchange. 

8  3304.  Detriment  caused  by  breach  of  covenant  of  seisin,  sto.,  what  !«. 
§  S306.  Detriment  caused  by  breach  of  covenant  against  encumbrancesL 

is   what. 

I  8306.  Breach  of  agreement  to  convey  real  property. 

I  8307.  Breach  of  agreement  to  buy  real  property, 

I  3308.  Breach  of  agreement  to  sell  personal  property  not  x»atd  for. 

S  3809.  Breach  of  agreement  to  sell  personal  property  paid  for. 

S  3810.  Breach  of  agreement  to  pay  for  personal  property  sold. 

I  3311.  Breach  of  agreement  to  buy  personal  property. 

§  3312.  Breach  of  warranty  of  title  to  personal  property. 

*  3313.  Breach  of  >%arranty  of  quality  of  personal  property. 

3314.  Breach  of  warranty  of  quality  for  special  purpose. 

8316.  Breach  of  carrier's  obligation  to  receive  ffoods,   etc 

8316.  Breach  of  carrier's  obligation  to  deliver. 

8317.  Carrier's   delay. 

I  8318.    Bfeach  of  warranty  of  authority. 

9  8819.    Breach  of  promise  of  marriage. 

8  3300.  Measure  of  damages  for  breach  of  contract. 
For  the  breach  of  an  obligation  arising  from  contract,  the 
meaaore  of  damages,  except  where  otherwise  expressly 
provided  by  this  code,  is  the  amount  which  will  compen- 
sate the  party  aggrieved  for  all  the  detriment  proximately 
caused  thereby,  or  which  in  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom.  En.  March  21.  1872. 
Am'd.  1873-4,  265. 

CaL  Rep.  Cit.    67,  408;  67,  466;  89,  466;  97.  498;  98,  214; 
100,  97;  102,  68;  108,  468;  116,  244;  140.  842. 
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Damages  for  reyoking  subm!6s)on  to  arbitration:  See 
Bee  1290.  Code  Civ.  Proc. 

§  3301.  Damages  must  be  certain.  No  damages  can  be 
recovered  for  a  breach  of  contract  which  are  not  clearly 
ascertainable  in  both  their  nature  and  origin.  En.  March 
21,  1872. 

Cal.  R^p.  Cit    66,  588;    101,  280;    140,  342. 

S  3302.  Breach  of  contract  to  pay  liquidated  aum.  The 
detriment  caused  by  the  breach  of  an  obligation  to  pay 
money  only,  Is  deemed  to  be  the  amount  due  by  the  terms 
of  the  obligation,  with  Interest  thereon.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    76,  623;  79,  223;  89,  466;  107,  585. 

8  3303.  Dishonor  of  foreign  bills  of  exchange.  For  the 
dishonor  of  foreign  bills  of  exchange  the  damages  are  pre- 
scribed by  sections  3235,  3237,  and  3238.  En.  March  21, 
1872. 

S  3304.    Detriment  caused  by    breach    of    covenant    of 
^seisin,  etc.,  what  Is.    The  detriment  caused  by  the  breach 
of  a  covenant  of  **seisln,"  of  "right  to  convey,"  of  "war- 
ranty," or  of  "quiet  enjoyment,"  In  a  grant  of  an  estate  In 
real  property.  Is  deemed  to  be: 

1.  The  price  paid  to  the  grantor;  or.  If  the  breach  Is 
partial  only,  such  proportion  of  the  price  as  the  value  of 
the  property  affected  by  the  breach  bore  at  the  time  of 
the  grant  to  the  value  of  the  whole  property; 

2.  Interest  thereon  for  the  time  during  which  the 
grantee  derived  no  benefit  from  the  property,  not  exceed- 
ing five  years; 

3.  Any  expenses  properly  incurred  by  the  covenantee 
in  defending  his  possession.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    70,  84;  136,  29. 

S  3306.  Detriment  caused  by  breach  of  covenant  against 
Incumbrances,  is  what.  The  detriment  caused  by  the 
breach  of  a  covenant  against  encumbrances.  In  a  grant  of 
an  estate  in  real  property,  is  deemed  to  be  tne  amount 
which  has  been  actually  expended  by  the  covenantee  in 
extinguishing  either  the  principal  or  Interest  thereof,  not 
exceeding  in  the  former  case  a  proportion  of  the  price 
paid  to  the  grantor  equivalent  to  the  relative  value  at  the 
time  of  the  grant  of  the  property  afCected  by  the  breach, 
as  compared  with  the  whole,  or,  in  the  latter  case,  interest 
on  a  like  amount    En.  March  21,  1872. 
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S  3306.  Breach  of  agreement  to  convey  real  properly. 
The  detriment  caused  by  the  breach  of  an  agreement  to 
convey  an  estate  in  real  property  is  deemed  to  be  the 
price  paid,  and  the  expenses  properly  incurred  in  exam- 
ining the  title  and  preparing  the  necessary  papers,  with 
interest  thereon;  but  adding  thereto,  in  case  of  had  fidth, 
the  difference  between  the  price  agreed  to  be  paid  and  the 
value  of  the  estate  agreed  to  be  conveyed,  at  the  time  of 
the  breach,  and  the  expenses  properly  incurred  m  prepar- 
ing to  enter  upon  the  land.    En.  MArch  21,  1872. 

Cal.  Rep.  Cit.    55,  41;  78,  535;  81,  217;  89,  476;  116.  517; 
121,  46;  121,  520;  123,  5;  123,  10;  147,  302;  147,  305. 

§  3307.    Breach  of  agreement  to  buy  real  property.    The 

detriment  caused  by  the  breach  of  an  agreement  to  pur- 
chase an  estate  in  real  property  is  deemed  to  be  the  ex- 
cess, if  any,  of  the  amount  which  would  have  been  due 
to  the  seller,  under  the  contract,  over  the  value  of  the 
property  to  him.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    87,  450;  123.  5;  123,  10;  125.  567;  138.  104. 

§  3308.  Breach  of  agreement  to  sell  personal  property 
not  paid  for.  The  detriment  caused  by  the  breach  of  a 
seller's  agreement  to  deliver  personal  property,  the  price 
of  which  has  not  been  fully  paid  in  advance,  is  deemed  to 
be  the  excess,  if  any,  of  the  value  of  the  property  to  the 
buyer,  over  the  amount  which  would  have  been  aue  to  the 
seller  under  the  contract,  if  it  had  been  fulfilled.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    67,  479. 

§  3309.  Breach  of  agreement  to  sell  personal  property 
paid  for.  The  detriment  caused  by  the  breach  of  a  seller's 
agreement  to  deliver  personal  property,  the  price  of  which 
has  been  fully  paid  to  him  in  advance,  is  deemed  to  be 
the  same  as  in  case  of  wrongful  conversion.  Bn.  March 
21,  1872. 

Cal.  Rep.  Cit    96,  154. 

Conversion,  measure  of  damages  for:  Post.  sec.  3336. 

§  33ia  Breach  of  agreement  to  pay  for  personal  prop- 
erty sold.  The  detriment  caused  by  the  breach  of  a 
buyer's  agreement  to  accept  and  pay  for  personal  prop- 
erty, the  title  of  which  is  vested  in  him,  is  deemed  to  be 
the  contract  price.    En.  March  21,  1872. 

S  3311.  Breach  of  agreement  to  buy  pereonal  property. 
The  detriment  caused  by  the  breach  of  a  buyer's  a^ree- 
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ment  to  accept  and  pay  for  personal  property,  the  tiUe 
to  which  is  not  vested  in  him,  is  deemed  to  be: 

1.  If  the  property  has  been  resold,  pursuant  to  section 
3049,  the  excess,  if  any,  of  the  amount  due  from  the  buyer, 
under  the  contract,  over  the  net  proceeds  of  the  resale;  or, 

2.  If  the  property  has  not  been  resold  in  tne  manner 
prescribed  by  section  3049.  the  excess.  If  any,  of  the 
amount  due  from  the  buyer,  under  the  contract,  over  the 
value  to  the  seller,  together  with  the  excess.  If  any,  of 
the  expenses  properly  incurred  in  carrying  the  property 
to  market,  over  those  which  would  have  been  incurred 
for  the  carriage  thereof,  if  the  buyer  had  accepted  it.  -  En. 
March  21,  1872. 

Cal.  Rep.  Cit.  77.  143;  90,  520;  94,  17;  106,  447;  106,  448; 
120,  420.  Subd.  1—143,  438.  Subd.  2—106,  446;  109, 
248;  144,  84. 

§  3312.  Breach  of  warranty  of  title  to  personal  property. 
The  detriment  caused  by  the  breach  of  a  warranty  of  the 
title  of  personal  property  sold  is  deemed  to  be  the  value 
thereof  to  the  buyer,  when  he  is  deprived  of  its  possession, 
together  with  any  costs  which  he  has  become  liable  to  pay 
in  an  action  brought  for  the  property  by  the  true  owner. 
En.  March  21,  1872. 

S  3313.  Breach  of  warranty  of  quality  of  personal  prop- 
erty. The  detriment  caused  by  the  breach  of  a  warranty 
of  the  quality  of  personal  property  is  deemed  to  be  the 
excess,  if  any,  of  the  value  which  the  property  would  have 
had  at  the  time  to  which  the  warranty  referred,  if  it  had 
been  complied  with,  over  its  actual  value  at  that  time. 
En.  March  21,  1872. 

Cal.  Rep.  Cit  60.  287;  75,  562;  78,  610;  103,  417;  103,  418; 
103,  419;  103,  420. 

f  3314.  Breach  of  warranty  of  quality  for  special  pur- 
pose. The  detriment  caused  by  the  breach  of  a  warranty 
of  the  fitness  of  an  article  of  personal  property  for  a 
particular  purpose  is  deemed  to  be  that  which  Is  defined 
by  the  last  section,  together  with  a  fair  compensation  for 
the  loss  incurred  by  an.,  effort  in  good  faith  to  use  it  for 
such  purpose.    En.  March  21,  1872. 

Cal.  Rep.  Cit    65,  274;  75,  562;  78,  610. 

9  3315.  Breach  of  carrier's  obligation  to  receive  goods, 
etc.    The  detriment  caused  by  the  breach  of  a  carrier's 
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obligation  to  accept  freii^bt,  messages,  or  paasensers  Is 
deemed  to  be  the  difference  between  the  amount  which  he 
had  a  right  to  charge  for  the  carriage  and  the  amoont 
which  it  would  be  necessary  to  pay  for  the  same  aeryice 
when  it  ought  to  be  performed.    Bn.  March  2i,  1872. 

Obligation  to  receiye  freight:  Sec.  2169. 

S  3316.  Breach  of  carrier's  obligation  to  deliver.  The 
detriment  caused  by  the  breach  of  a  carrier's  obligation  to 
deliver  freight,  where  he  has  not  converted  it  to  his  own 
use,  is  deemed  to  be  the  value  thereof  at  the  place  and  on 
the  day  at  which  it  should  have  been  delivered,  deducting 
the  freightage  to  which  he  would  have  been  entitled  If  he 
had  completed  the  delivery.    En.  March  21.  1872. 

CaL  Rep.  Cit    120,  159. 

Delivery  of  property   by  carrier:    See  ante,  sec&   2118, 
2119. 
Stoppage  in  transitu:  See  ante,  seca  3076  et  seq. 

{  3317.  Carrier's  delay.  The  detriment  caused  by  a 
carrier's  delay  in  the  delivery  of  freight  Is  deemed  to  he 
the  depreciation  in  the  intrinsic  value  of  the  freight  during 
the  delay,  and  also  the  depreciation,  if  any,  in  the  market 
value  thereof,  otherwise  than  by  reason  of  a  aepreclatfon 
In  its  intrinsic  value,  at  the  place  where  it  ought  to  have 
been  delivered,  and  between  the  day  at  which  it  oui^ht 
to  have  been  delivered  and  the  day  of  its  actual  delivery. 
En.  March  21,  1872. 

Carrier's  liability  for  delay:  See  ante,  seci  2196. 

S  3318.  Breach  of  warranty  of  authority.  The  detri- 
ment caused  by  the  breach  of  a  warranty  of  an  agent's  au- 
thority is  deemed  to  be  the  amount  which  could  have  been 
recovered  and  collected  from  his  principal  if  the  warranty 
had  been  complied  with,  and  the  reasonable  expenses  of 
legal  proceedings  taken,  in  good  faith,  to  enforce  the  act 
of  the  agent  against  his  principal.    En.  March  21,  1872. 

Warranty  of  authority  by  one  assuming  to  act  as  agentr 
See  ante,  sec.  2342. 

8  8319.  Breach  of  promise  of  marriage.  The  damages 
for  the  breach  of  a  promise  of  marriage  rest  in  the  sound 
discretion  of  the  Jury.    En.  March  21»  1872. 
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3833.  Breach  of  obligation  other  than  contract. 

8334.  Wrongful  occupation  of  real  property. 

S835.  Willful  holding  over. 

333S.  Conversion  of  personal  property. 

8337.  Same. 

3338.  Damages  of  lienor. 

8339.  Seduction. 

3340.  Injuries  to  animals. 

334L  Sams. 

8  3333.  Breach  of  oblfgatfon  other  than  contract.  For 
the  breach  of  an  obligation  not  arising  from  contract,  the 
measure  of  damages,  except  where  otherwise  expressly 
provided  by  this  code,  is  the  amount  which  will  compensate 
for  all  the  detriment  proximately  caused  thereby,  whether 
it  could  have  been  anticipated  or  not    En.  March  21,  1872. 

Cal.  Rep.  Cit    53,  58;  56,  218;  58,  242;  58,  357;  82,  599; 
88,  168;  88,  164;  92,  174;  109,  106;  111,  683;  114,  451; 
130,  314;  131,  151;  139,  518;  139,  521;  141,  618. 
Negligent  acts  in  relation  to  fire,  treble  damages:   See 
Pol.  Code,  sec.  3344. 

Recorder  liable  for  treble  damages  for  neglect,  mistake 
or  misconduct:  See  Pol.  Code,  sec.  4^44. 

SherifC,  liability  of  for  neglect  or  misconduct:  See  Pol. 
Code,  sees.  4179,  4182-4184. 

8  8334.  Wrongful  occupation  of  real  property.  The 
detriment  caused  by  the  wrongful  occupation  of  real  prop- 
erty, in  cases  not  embraced  in  sections  3335,  ^344,  and  3345 
of  this  code,  or  section  1174  of  the  Code  of  Civil  Procedure, 
is  deemed  to  be  the  value  of  the  use  of  the  property  for  the 
time  of  such  occupation,  not  exceeding  five  years  next  pre- 
ceding the  commencement  of  the  action  or  proceeding  to 
enforce  the  right  to  damages,  and  the  costs,  if  any,  of  re- 
covering the  possession.    En.  March  21,  1872. 

Cal.  xcep.  Cit.    72,  330;  77,  472;  125.  566. 

8  3335.  Willful  holding  over.  F6r  willfully  holding 
over  real  property,  by  a  person  who  entered  upon  the 
same,  as  guardian  or  trustee  for  an  infant,  or  by  right  of 
an  estate  terminable  with  any  life  or  lives,  after  the  ter- 
mination of  the  trust  or  particular  estate,  without  the. 
consent  of  the  party  Immediately  entitled  after  such  ter- 
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mination,  the  measure  of  daifiages  Is  the  value  of  the 
profits  received  during  such  holding  over.  En.  March  21, 
1872. 

Cal.  Rep.  Clt    125.  566. 

Termination  of  trustee's  estate:  Ante,  sec  871. 

§  3336.  Conversion  of  personal  property.  The  detriment 
caused  by  the  wrongful  conversion  of  personal  property 
is  presumed  to  be: 

1.  The  value  of  the  property  at  the  time  of  the  conver- 
sion.  with  the  interest  from  that  time,  or,  where  the  action 
has  been  prosecuted  with  reasonable  diligence,  the  highest 
market  value  of  the  property  at  any  time  between  the 
conversion  and  the  verdict,  without  interest,  at  tfie  (H>tion 
of  the  injured  party;  and, 

2.  A  fair  compensation  for  the  time  and  money  properly 
expended  in  pursuit  of  the  property.  En.  Marcu  21,  1872. 
Am'd.  1873-4.  266;  1877-8,  90. 

Cal.  Rep.  Cit.  50,115;  53,273;  53,279;  53,280,54,146; 
54,  194;  54,  195;  57,  326;  53,  242;  58,  243;  61.  634; 
71,  69;  76,  70;  77,  279;  79,  183;  86,  194;  85,  195;  36, 
461,  86,  462;  90,  14;  91,  121;  91,  122;  92,  li3;  96.  154; 
112,  214;  115.  49;  130,  193;  131,  151;  132,  319;  136, 
541.    Subd.  2—130,  236. 

Compare  sec.  3309,  ante. 

§  3337.  Same.  The  presumption  declared  by  the  last 
section  cannot  be  repelled,  in  favor  of  one  whose  posses- 
sion was  wrongful  from  the  beginning,  by  his  subsequent 
application  of  the  property  to  the  benefit  of  the  owBer, 
without  his  consent    Bn.  March  21,  1872.' 

§  3338.  Damages  of  lienor.  One  having  a  mere  lien  on 
personal  property  cannot  recover  greater  damages  for  its 
conversion,  from  one  having  a  right  thereto  superior  lo 
his,  after  his  lien  is  discharged,  than  the  amount  secured 
by  the  Hen,  and  the  compensation  allowed  by  section  3336 
for  loss  of  time  and  expenses.    En.  March  21,  1872. 

Cal.  Rep.  Cit    71,  70;  11,  71;  91,  122;  126,  290;  i28.  226. 

Damage  for  conversion  of  penKmalty,  generally:  Sec. 
3336. 

Levy  on  mortgaged  chattel:  See,  as  to  duty  of  officer, 
ante,  see.  2969. 

S  3339.  Seduetion.  The  damages  for  seduction  rest  In 
the  sound  discretion  of  the  jury.    En.  March  21,  1872. 
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Seduction,  action  by  unmarried  female:  Code  Civ.  Proc, 
sec.  374. 

Seduction,  actions  by  parent  or  guardian:  Code  Civ. 
Proc.,  sec.  375. 

S  3340.  Injuries  to  animals.  For  wrongful  injuries  to 
animals  being  subjects  of  property,  committed  willfully  or 
by  gross  negligence,  in  disregard  of  humanity,  exemplary 
damages  may  be  given.    En.  March  21,  1872. 

Cal.  Rep.  Cit    98,  394. 

Dogs  are  propoly:  Pen.  Code,  sec.  491;  injury  to:  Pen. 
Code,  sec.  697. 
BSzemipIary  damages,  generally:  See  sec.  8294. 

8  3341.  Same.  The  owner,  possessor,  or  harborer  of 
any  dog  or  other  animal,  that  shall  kill,  worry,  or  wound 
any  sheep,  angora  goat,  or  cashmere  goat,  or  poultry, 
^all  be  liable  to  the  owner  of  the  same  for  the  damages 
and  costs  of  suit,  to  be  recovered  in  any  court  of  competent 
jnrisdiction: 

1.  in  the  prosecution  of  actions  under  the  provisions  of 
this  chapter,  it  shall  not  be  necessary  for  the  plaintiff  to 
show  that  the  owner,  possessor,  or  harborer  of  such  dog 
or  other  animal,  had  knowledge  of  the  fact  that  such  dog 
or  other  animal  would  kill,  wound  or  worry  sheep,  goats, 
or  poultry. 

2.  Any  person  on  finding  any  dog  or  dogs,  or  other 
animal,  not  on  the  premises  of  the  owner  or  possessor  of 
such  dog  or  dogs,  or  other  animal,  worrying,  wounding,  or 
killing  any  ^eep,  angora  or  cashmere  goats,  may,  at  the 
time  of  finding  such  dog  or  dogs,  or  other  animal,  kill  the 
same,  and  the  owner  or  owners  thereof  shall  sustain  no 
action  for  damages  against  any  person  so  killing  such  dog 
or  dogs,  or  other  animal.  En.  Stats.  1883,  283.  Am'd. 
1903.  54. 

Cal.  Rep.  Cit    Subd.  2—80,  548. 
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ARTICLB    m. 

PBNAL.    DAMAQBS. 

I  3344.    FiBLilure  to  quit,  after  notice. 
{  3345.    Tenant  willful^  taoldinff  over. 
S  334^.    Injuries  to  trees,   etc. 
§  3346a.  Damages  for  firing  woods. 
8  3347.    Injuries  inflicted  in  a  dneL 
8  8348.    Bame. 

S  3344.  Failure  to  quit,  after  notice.  If  any  tenant  glTe 
notice  of  his  intention  to  quit  the  premises,  and  does  not 
deliver  up  the  possession  at  the  time  specified  in  tlie  no- 
tlce»  he  must  pay  to  the  landlord  treble  rent  during  the 
time  he  continues  in  possession  after  such  notice.  BUl 
March  21,  1872. 

Cal.  Rep.  Cit.    126,  666. 

S  3345.  Tenant  willfully  holding  over.  If  any  tenant,  or 
any  person  in  collusion  with  the  tenant,  holds  over  any 
lands  or  tenements  after  demand  made  and  one  month's 
notice,  in  writing  giyen,  requiring  the  possession  thereof, 
such  person  holding  over  must  pay  to  the  landlord  treble 
rent  during  the  time  he  continues  in  possession  after  audi 
notice.    En.  March  21,  1872. 

Gal.  Rep.  Cit.    126,  666. 

Damages  for  unlawful  detainer:  See  Code  Civ.  Proc, 
sees.  736,  1174  et  seq. 

S  3346.  Injuries  to  trees,  etc.  For  wrongful  injories  to 
timber,  trees,  or  underwood  upon  the  land  of  another,  or 
removal  thereof,  the  measure  of  damages  is  three  times 
such  a  sum  as  would  compensate  for  the  actual  detriment, 
except  where  the  trespass  was  casual  and  involuntary,  or 
committed  under  the  belief  that  the  land  belonged  to  the 
trespasser,  or  where  the  wood  was  taken  by  the  authority 
of  highway  officers  for  the  purposes  of  a  highway;  in  which 
cases  the  damages  are  a  sum  equal  to  the  actual  detri- 
ment   En.  March  21,  1872. 

Cal.  Rep.  Cit.    108,  207;  139.  660. 

Damages  for  cutting  down  and  carrying  away  trees:  See 
Code  Civ.  Proc,  sec.  733. 

§  3346a.  Damages  for  firing  woods.  Every  person  negli- 
gently setting  fire  to  his  own  woods,  or  negligently  suffer- 
ing any  fire  to  extend  beyond  his  own  land,  is  liable  in 
treble  damages  to  the  party  injured.    En.  Stats.  1906,  621 

The  new  section  Incorporates  into  this  Code  the  ivinclple  now  deol«red 
in  section  3344  of  the  Political  Code.— Code  Commlssioner'a  Nota. 
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.  8  3347.  Injurftt  Inflicted  In  a  duel.  If  any  person  slays 
or  permanently  disables  another  person  In  a  duel  in  this 
■tate,  the  slayer  must  provide  for  the  maintenance  of  the 
widow  or  wife  of  the  person  slain  or  permanently  disabled, 
and  for  the  minor  children,  in  such  manner  and  at  such 
cost,  either  by  aggregate  compensation  in  damages  to  each, 
or  by  a  monthly,  quarterly,  or  annual  allowance,  to  be  de- 
termined by  the  court  Bn.  March  21,  1872. 
DuelB  and  challenges:  See  Pen.  Code,  sees.  225-282. 

8  3348.  Same.  If  any  person  slays  or  permanently  dis- 
ables another  person  in  a  duel  in  thi»  state,  the  slayer  is 
liable  for  and  must  pay  all  debts  of  the  person  slain  or 
permanently  disabled.    Bn.  March  21,  1872. 

ARTICLB  rV. 

QENBRAL    PROVISIONS. 

{  3363.  Value,  how  estimated  In  favor  of  aeUtf. 

3354.  Value,  how  estimated  in  favor  of  buyer. 

3353.  Property  of  peculiar  value.  ' 

8356.  Value  of  thing  In  action. 

8So7.  Damages  allowed  In  this  chapter,  exclusive  of  others. 

3368.  Limitation   of  damages.  « 

I  IS69.  Damages  to  be  reasonable. 

9  S3G0.  Nominal   damages. 

8  3353.  Value,  how  estimated  in  favor  of  seller.  In 
estimating  damages,  the  value  of  property  to  a  seller 
thereof  is  deemed  to  be  the  price  which  he  could  have 
obtained  therefor  in  the  market  nearest  to  the  place  at 
which  it  should  have  been  accepted  by  the  buyer,  and  at 
such  time  after  the  breach  of  the  contract  as  would  have 
sufficed,  with  reasonable  diligence,  for  the  seller  to  effect 
a  resale.    Bn.  March  21«  1872. 

CaL  Rep.  Git    94,  18;  106,  446;  140,  632. 

8  3354.  Value,  how  estimated  In  favor  of  buyer.  In 
estimating  damages,  excepted  as  provided  by  sei'.tions  3356' 
and  3356,  the  value  of  property,  to  a  buyer  or  owner  thereof, 
deprived  of  its  possession,  is  deemed  to  be  the  price  at 
which  he  might  have  bought  an  equivalent  thing  in  the 
market  nearest  to  the  place  where  the  property  ought  to 
have  been  put  into  his  possession,  and  at  such  time  after 
the  breach  of  duty  upon  which  his  right  to  damages  Is 
founded  as  would  suffice,  with  reasonable  diligence,  for  him 
to  make  such  a  purchase.    En.  March  21,  1872. 

Cal.  Bop.  Cit    67,  479;  91,  559. 
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§  3355.  Property  of  peculiar  value.  Where  certain  prop- 
erty has  a  peculiar  value  to  a  person  recovering  damages 
for  deprivation  thereof,  or  injury  thereto,  that  may  be 
deemed  to  be  its  value  against  one  who  had  notice  thereof, 
before  incuning  a  liability  to  damages  in  respect  thereof, 
or  against  a  willful  wrongdoer.    En.  March  21,  1872. 

§  3356.  Value  of  thing  In  action.  For  the  purpose  of 
estimating  damages,  the  value  of  an  instrument  in  writing 
is  presumed  to  be  equal  to  that  of  the  property  to  which 
it  entitles  its  owner.  En.  March  21,  1872.  Am'd.  1873-4, 
266. 

§  3357.  Damages  allowed  In  this  chapter,  exclusive  of 
others.  The  damages  prescribed  by  this  chapter  are  ex- 
clusive of  exemplary  damages  and  interest,  except  where 
those  are  expressly  mentioned.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    106.  447. 

Exemplary    damages:  Ante,    sec.    3294. 
Interest:   Ante,  sees.  3287-3290. 

§  3358.  Limitation  of  damages.  Notwithstanding  the 
provisions  of  this  chapter,  no  person  can  recover  a  greater 
amount  in  damages  for  the  breach  of  an  obligation  tlian 
he  could  have  gained  by  the  full  performance  thereof  on 
both  sides,  except  in  the  cases  specified  in  the  articles  on 
Exemplary  Damages  and  Penal  Damages,  and  in  secUons 
3319.  3339,  and  3340.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    90.  520. 

Exemplary  damages:  Ante,  sec.  3294. 

Penal  damages:  Ante,  sees.  3344-3348. 

§  3359.  Damages  to  be  reasonable.  Damages  must,  in 
all  cases,  be  reasonable,  and  where  an  obligation  of  any 
kind  appears  to  create  a  right  to  unconscionable  and 
grossly  oppressive  damages,  contrary  to  substantial  jnstlce, 
no  more  than  reasonable  damages  can  be  recovered.  Bn. 
March  21,  1872. 

Liquidated  damages  and  penalty:  See  ante,  sees.  1670, 
1671. 

§  3360.  Nominal  dainages.  When  a  breach  of  duty  has 
caused  no  appreciable  detriment  to  the  party  affected,  he 
may  yet  recover  nominal  damages.    E:n.  March  21,  1872. 

Cal.  Rep.  Cit.     123,  431;  139,  520. 
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TITLE     III. 

SPECIFIC  AND  PREVENTIVE  REUBF. 

Chapter  I.    General  Principles,  §§  3366-3369. 
II.    Specific  Relief,  §§  3375-3414. 
III.    Preventive  Relief,   §§   3420-3423. 

.CHAPTER  I. 

GENERAL   PRIXCIPLES. 

S  3366.  Specific    relief,    etc.,    when    allowed. 

9  3367.  Specific    relief,    how   eriven. 

I  3368.  Preventive  relief,   how   given. 

I  3369.  Not  10  enforce  penalty,  etc. 

$  3366.  Specific  relief,  etc.,  when  allowed.  Specific  or 
preventive  relief  may  be  given  as  provided  by  the  laws  of 
this  state.    En.  March  21,  1872.     Am'd.  1905,  622. 

The  change  consists  In  the  substitution  of  the  words  "as  provided  by 
the  laws  of  this  state,"  In  place  of  the  words  "In  th«  caaes  specified 
in  thib  title  and  in  no  others."  The  purpose  Is  to  enlarse  the  scc^e 
of  the   section.— Code  Commissioner's  Note. 

Cal.  Rep.  Cit.  71,  69;  110,  642;  117,  380;  117,  381;  129, 
474. 

Possession  of  real  property:  Post,  sees.  3375  et  seq. 

Possession  of  personal  property:  Post,  sees.  3379  et  seq. 

Specific  performance  of  obligations:  Post,  sees.  3384 
et  seq. 

Revision  of  contracts:  Post,  sees.  3399  et  seq. 

Rescission  of  contracts:  Ant&,  sees.  1688  et  seq.;  post, 
sees.  3406  et  seq. 

Cancellation  of  instruments:  Post,  sees.  3412  et  seq. 

Injunctions:  See  post,  sees.  3420  et  seq. 

§  3367.  Specific  relief,  how  given.  Specific  relief  is 
given: 

1.  By  taking  poBseBaion  of  a  thing  and  delivering  it  to 
a  claimant; 

2.  By  compelling  a  party  himself  to  do  that  which  ought 
to  be  done;  or, 

3.  By  declaring  and  determining  the  rights  of  parties, 
otherwise  than  by  an  award  of  damages.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    Subd.  2—142,  46. 
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See  sees.  1084-1097,  writ  of  mandate,  Code  Civ.  Proc.; 
see,  also,  titles  "Uen,"  "Contesting  Elections,"  "Discharge 
of  Persons  Imprisoned  on  Civil  Process,"  "Forcible  ESitry 
and  Detainer,"  "Proceedings  Supplementary  to  EJxecution.- 
etc..  Code  Civ.  Proc. 

See  post,  sees.  3375  et  seq.,  for  classification  of  the  in- 
stances in  which  specific  relief  is  given. 

§  3368.  Preventive  relief,  how  given.  Preventive  relief 
is  given  by  prohibiting  a  party  from  doing  that  which  ought 
not  to  be  done.    En.  March  21.  1872. 

Injunction:  See  sees.  525-533,  Code  Civ.  Proc. 

Prohibition:  See  sees.  1102-1105,  Code  Civ.  Proc. 

Preventive  relief  generally:  See  post,  sees.  3420  et  seq. 
While  section  3420  says  that  "preventive  relief  is  granted 
by  injunction,  provisional  or  final,"  the  code  commissioners 
say,  citing  that  section,  that  "the  Code  of  Civil  Procedure 
provides  other  remedies,"  and  refers  to  writs  of  prohibition, 
certiorari,  and  proceedings  for  contempt 

Certiorari:  See  sees.  1067  et  seq.,  Code  Civ.  Proc. 
Contempt:  See  sees.  1209-1222,  Code  Civ.  Proc. 

§  3369.  Not  to  enforce  penalty,  etc.  Neither  specific 
nor  preventive  relief  can  be  granted  to  enforce  a  penal  law, 
except  in  a  case  of  nuisance,  nor  to  enforce  a  penalty  for 
forfeiture  in  any  case.    En.  March  21,  1872. 

Cal.  Rep.  Cit    138,  665. 

CHAPTER  II. 

SPECIFIC  RELIEF. 

Article  I.  Possession  of  Real  Property,   §   UTB.  

II.  PoHsosslon    of   Peisonal  Property,    9S   837»-'8880. 

III.  Specific   Performance  of  ObligratlonB.    S|  8884-3Sa&. 

IV.  Revision   of   Contracts,    §§    3399-3402. 
V.  Rescission  of  Contracts.    {9   S406-3408. 

VI     Cancellation  of  Instruments,    {{   3412-3414. 

ARTICLE  I. 

POSSESSION    OF    REAL    PROPERTY. 
9  3375.    Judgment   for  possession  or  title. 

S  3375.    Judgment  for  possession  or  title.    A  person  en- 

titled   to   specific   real    property,    by    reason   eitner   of  a 

perfected  title  or  of  a  claim  to  title  which  ought  to  be 

<)rfected,  may  recover  the  same  in  the  manner  prescribed 
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by  the  Code  of  Civil  Procedure,  either  by  a  judgment  for 
its  possession,  to  be  executed  by  the  sheriff,  or  by  a  Judg- 
ment requiring  the  other  party  to  perfect  the  title  and 
to  deliver  possession  of  the  property.    En«  March  21,  1872. 

Actions   concerning   real   estate:    See   Code   Civ.    Proc., 
sees.  738-748. 

Writ  of  restitution:  See  Code  Civ.  Proc.,  sec  957. 

Specific  enforcement  of  contract  to  convey  realty:   See 
post,  sees.  3384  et  seq. 

ARTICLE  II. 

POSSESSION    OF  PERSONAL  PROPESITT. 


3379.    Judgment  for  delivery. 
33S0.    Specific   delivery. 


I 

§  3379.  Judgment  for  delivery.  A  person  entitled  to  the 
immediate  possession  of  specific  personal  property  may 
recover  the  same  in  the  manner  provided  by  the  Code  of 
Civil  Procedure.    En.  March  21, 1872. 

Claim  and  delivery:  Code  Civ.  Proc.,  sees.  509-520. 

Breach  of  agreement  to  transfer  personalty  may  be  com« 
pensated  in  damages:  Post,  sec.  3387. 

S  3380.  Specific  delivery.  Any  person  having  the  pos- 
session or  control  of  a  particular  article  of  personal  prop- 
erty, of  which  he  is  not  the  owner,  may  be  compelled 
specifically  to  deliver  it  to  the  person  entitled  to  its 
immediate  possession.  En.  March  21,  1872.  Am'd.  1873-4, 
266. 

Breach  of  agreement  to  transfer  personalty:  See  post, 
sec  3387. 

ARTICLE  III. 

SPECIFIC  PERFORMANCE  OF  OBUIQATIONS. 

I  3384.  Specific  performance. 

{  332)5.  Remedy    mutual.    (Repealed.) 

)  33S6.  No  remedy   unless  mutual. 

S  3387.  Distinction   between   real   and  personal   property. 

}  8388.  Contract  signed  by  one  party   only  may  be  enforced  by  other. 

§  So89.  Liquidation   of   damages   not   a   bar  to   specific    performance. 

I  3390.  Wbat  cannot  be  specifically  enforced. 

3391.  What  parties  cannot  be  compelled  to  perform. 

3892.  What   parties  cannot  have  specific  performance  in  their  favor. 

8893.  Si>eciflc  performance  not  required  when  oppressive.    (RepMded.) 

3394.  Agreement  to  sell  property  by  one  who  haa  no  title. 

I  3395.  Relief  against  parties  claiming  imder  person  botind  to  perform. 
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%  99S4.  Specific  perfomMmce.  Except  as  otiterwise  pio- 
▼ided  in  this  article,  specific  performance  of  an  obligaUoa 
may  be  oompelied.    Bn.  March  21,  1S72.    Am'd.  lS7a-4,  26«. 

Cal.  Rep.  Cft.    11,0,  641;  110,  642;  135,  260. 
See  poet,  sees.  3390  and  8392. 

Specifically  enforcing  revised  contract:  See  post,  sec 
3402. 

f  3385.     Remedy    mutual.     (Repealed.)     EM.    March    21, 

1872.    Rep.  1873-4,  267. 

Cal.  Rep.  Cit.    110,  642. 

§  3386.  No  remedy  unless  mutual.  Neither  party  to  an 
obligation  can  be  oompelied  specifically  to  perform  it, 
unless  the  otJier  party  thereto  has  performed,  or  Is  com- 
pellable specifically  to  perform,  everything  to  which  the 
former  is  entitled  under  the  same  obligation,  either  com- 
pletely or  nearly  so,  together  with  full  compensation  for 
any  want  of  entire  performance.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    91,  90;  110,  642;  142,  346;  144,  533;  147.  303. 
Performance  by  parties  seeking  execution:  Compare  with 
post.  sec.  3392. 

S  3387.  Distinction  between  real  and  personal  property. 
It  is  to  be  presumed  that  the  breach  of  an  agreement  to 
transfer  real  property  cannot  be  adequately  relieved  by 
pecuniary  compensation,  and  that  the  breach  of  an  agree- 
ment to  transfer  personal  property  can  be  thus  relieved. 
Bn.  March  21,  1872. 

Cal.  Rep.  Cit.    123,  6;  123,  9;  123,  11;  135,  261;  135.  262. 

§  3388.  Contract  signed  by  one  party  only  may  be  en- 
forced by  other.  A  party  who  has  signed  a  written  con- 
tract may  be  compelled  specifically  to  perform  it,  though 
the  other  party  has  not  signed  it,  if  the  latter  has  per- 
formed, or  offers  to  perform  it  on  his  part,  and  the  case 
is  otherwise  proper  for  enforcing  specific  performance.  Bn. 
March  21,  1872. 

Cal.  Rep.  Cit.    146,  288. 

§  3389.  Liquidation  of  damages  not  a  bar  to  specific  per- 
formance. A  contract  otherwise  proper  to  be  specifically 
enforced  may  be  thus  enforced,  though  a  penalty  is  im- 
posed, or  the  damages  are  liquidated  for  its  oreach,  and 
the  party  in  default  is  willing  to  pay  the  same.  En.  March 
21, 1872. 

Cal.  Rep.  Cit.     123.  6;  123,  9;  123,  11;  135,  261. 
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S  3390.  What  cannot  be  specifically  enforced.  The  fol- 
lowing obligations  cannot  be  specifically  enforced: 

1.  An  obligation  to  render  personal  service; 

2.  An  obligation  to  employ  another  in  personal  service; 

3.  An  agreement  to  submit  a  controversy  to  arbitration; 

4.  An  agreement  to  perform  an  act  which  the  party  has 
not  power  lawfully  to  perform  when  required  to  do  so; 

6.  An  agreement  to  procure  the  act  or  uunsent  of  the 
wife  of  the  contracting  party,  or  of  any  other  third  person; 
or, 

6.  An  agreement,  the  terms  of  which  are  not  sufficiently 
certain  to  make  the  precise  act  which  is  to  be  done  clearly 
ascertainable.    En.  March  21, 1872. 

Cal.  R^.  Cit  88,  249;  130,  530;  136,  611.  Subd.  1—119, 
38;  130.  529;  140,  497.  Subd.  5—122,  34&.  Subd.  6— 
121,  398. 

S  3391.  What  parties  cannot  be  compelied  to  perform. 
Specific  performance  cannot  be  enforced  against  a  party 
to  a  contract  in  any  of  the  following  cases: 

1.  If  he  has  not  received  an  adequate  consideration  for 
the  contract; 

2.  If  it  is  not,  as  to  him,  just  and  reasonable; 

8.  If  his  assent  was  obtained  by  the  misrepresentation, 
concealment,  circumvention,  or  unfair  practices  of  any 
party  to  whom  performance  would  become  due  under  the 
contract,  or  by  any  promise  of  such  party  which  has  not 
been  substantially  fulfilled;  or, 

4.  If  his  assent  was  given  under  the  infiuence  of  mistake, 
misapprehension,  or  surprise,  except  that  where  the  con- 
tract provides  for  compensation  in  case  of  niistaice,  a  mis- 
take within  the  scope  of  such  provision  may  be  compen- 
sated for,  and  the  contract  specifically  enforced  In  other 
respects,  if  proper  to  be  so  enforced.    En.  March  21,  1872. 

Cal.  Rep.  Cit.  74,  563;  77,  115;  77,  116;  124,  494;  129,  287. 
Subd.  1—123,  451;  128,  128;  129,  287;  135,  261.  Subd. 
2—128,  128;  134,  171;  135,  263;  142,  467;  144,  535. 

I  3382.  What  partlea  cannot  have  specific  performance 
in  their  favor.  Specific  performance  cannot  be  enforced 
in  favor  of  a  party  who  has  not  fully  and  fairly  performed 
all  the  conditions  precedent  on  his  part  to  the  obligation 
of  the  other  party,  except  where  his  failure  to  perform  is 
only  partial,  and  either  entirely  immaterial  or  capable  of 
being  fully  compensated,  in  which  case  specific  perform^ 
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ance  may  he  compelled,  upon  full  compensatioii  being  made 
for  the  default    En.  March  21,  1872. 

§  3393.    Specific  performance  not  required  when  oppree- 

alve.     (Repealed.)     En.  March  21,  1872.    Rep.  1873-4,  267. 

§  3394.  Agreement  to  tell  property  by  one  w^ho  has  no 
title.  An  agreement  for  the  sale  of  property  cannot  be 
specifically  enforced  in  .favor  of  a  seller  who  cannot  giye 
to  the  buyer  a  title  free  from  reasonable  doubt.  Bn.  Marcfa 
21,  1872 . 

S  3395.  Relief  against  parties  claiming  under  persoo 
bound  to  perform.  Whenever  an  obligation  in  respect  to 
real  property  would  be  specifically  enforced  against  a  par- 
ticular person,  it  may  be  in  like  manner  enforced  against 
any  other  person  claiming  under  him  by  a  title  createc 
subsequently  to  the  obligation,  except  a  purchaser  or  en- 
cumbrancer in  good  faith  and  for  value,  and  except,  also, 
that  any  such  person  may  exonerate  himself  by  conveyios 
all  his  estate  to  the  person  entitled  to  enforce  tbe  obliga 
tion.    En.  March  21,  1872. 

Cal.  Rep.  Cit.     122,  664;  136,  143. 

ARTICLE  IV. 

REVISION   OF    CONtRACTS. 

S  3399.  When   contract   may   be   revised. 

§  3400.  Presumption  as  to  Intent  of  parties. 

§  .34itl.  Principles  of  revision. 

§  3402.  Enforcement  of  revised  contract. 

§  3399.  When  contract  may  be  revised.  When,  througt 
fraud  or  a  mutual  mistake  of  the  parties,  or  a  mistake  of 
one  party,  which  the  other  at  the  time  knew  or  suspected, 
u  written  contract  does  not  truly  express  the  intention 
of  the  parties,  it  may  be  revised  on  the  application  of  a 
party  aggrieved,  so  as  to  express  that  intention,  so  far  as 
it  can  be  done  without  prejudice  to  rights  acquired  by  third 
persons,  in  good  faith  and  for  value.    En.  March  21,  1872 

Cal.  Rep.  Cit.  65,  281;  68,  616;  83,  158;  85,  502;  86,  340: 
88,  209;  88,  212;  88,  213;  112,  352;  120,  69;  123.  330; 
132,  684;  137,  75;  137,  93;  137,  458;  138.  115;  144,  454. 

Revised  to  express  intention:  Post,  sec.  3401. 

§  3400.  Presumption  as  to  intent  of  parties.  For  the 
Durpose  of  revising  a  contract,  it  must  be  presumed  thai 
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all  the  parties  thereto  Intended  to  make  an  equitable  and 
conscientlons  agreement.    En.  March  21,  1872. 

Cal.  Rep.  Clt.    132,  584. 

S  3401.  Principles  of  revision.  In  revising  a  written  in- 
strument, the  court  may  inquire  what  the  instrument  was 
intended  to  mean,  and  what  were  Intended  to  be  its  legal 
consequences,  and  is  not  confined  to  the  Inquiry  what  the 
language  of  the  instrument  was  intended  to  be.  En.  March 
21.  1872. 

Cal.  Rep.  Cit.    85,  501;  132,  584. 

§  3402.  Enforcement  of  revised  contract.  A  contract 
may  be  first  revised  and  then  specifically  enforced.  En. 
March  21,  1872. 

Cal.  Rep.  Cit.    132,  584;  137,  75;  137,  458. 


ARTICLE  V. 

RKSCISSION  OF  CONTRACTS. 

I  3406.    When  rescission  may  be  adjudged. 

§  3407.    Rescission    for   mistake. 

9  3408.    Coart  may  require  party  rescinding  to  do  equity. 

§  3406.  Wlien  rescission  may  be  adjudged.  The  rescis- 
sion of  a  written  contract  may  be  adjudged,  on  the  appli- 
cation of  a  party  aggrieved: 

1.  In  any  of  the  cases  mentioned  in  section  1689;    or, 

2.  Where  the  contract  is  unlawful,  for  causes  not  ap- 
parent upon  its  face,  and  the  parties  were  not  equally  in 
fault;  or, 

3.  When  the  public  interest  will  be  prejudiced  by  permit- 
ting it  to  stand.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    86,  251;  98,  499;  98,  502;  120,  511;  141,  63; 
147,  743.    Subd.  1—133,  443;  138,  672. 

Rescission  of  contracts  by  party  thereto:  Ante,  sec.  1689. 

Rescission  against  consent,  how  affected:  Ante,  sec.  1691. 

Cancellation  of  instruments:  See  post,  sees.  8412  et  seq. 

Rescission,  how  effected:  See  ante,  sec.  1691. 

§  3407.  Rescissionr  for  mittal<e.  Rescission  cannot  be 
adjudged  for  mere  mistake,  unless  the  party  against  whom 
it  iB  adjudged  can  be  restored  to  substantially  the  same 
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position  as  if  the  contract  had  not  been  made.    Sn.  Marck 

21,  1872. 

Cal.    Rep.    Cit    94,  68;  98,  499;   109.  426;    114,  168:  !» 

511;   124,  268;   146,  SvO. 
Placing  party  in  statu  quo:  Ante,  sec.  1691. 

§  3408.    Court  may  require  party  rescinding  to  do  equity. 

"On  adjudging  the  rescission  of  a  contract,  the  court  may 
require  the  party  to  whom  such  relief  is  granted  to  make 
any  compensation  to  the  other  which  Justice  may  req:Qlre- 
En.  March  21,  1872. 

Cal.  Rep.  Cit.  94,  58;  98.  499;  98,  502;  120,  5±i;  123,  378; 
146,  390;  147.  744. 

ARTICLE    VI. 

CANCELLATION    OF   INSTRUMENTa 

S  8412.    When   cancellation  nnay   be   ordered. 

g  34i:{.     inslrtimont    obviously    void 
S  3414.    t'anctllatlon   In  part. 

§  3412.  When  cancellation  may  be  ordered.  A  writtcB 
instrument,  in  respect  to  which  there  is  a  reasonable 
apprehension  that  if  left  outstanding  it  may  cause  serioiis 
injury  to  a  person  against  whom  it  is  void  or  voidable, 
may,  upon  his  application,  be  so  adjudged,  and  ordered  to 
be  delivered  up  or  canceled.    En.  March  21,  1872. 

Cal.  Rep.  Cit  59,  197;  79,  445;  83,  238;  102,  631;  126,  474; 
132,  697. 

Rescission  of  contracts:  See  ante,  sees.  1688  et  seq. 
3406  et  seq. 

Removing  cloud  on  title:  See  sec.  738,  Code  Civ.  Proc 

Cancellation  and  alteration  of  instruments  by  parties 
thereto:   See  ante,  sees.  1697  et  seq. 

§  3413.  Instrument  obviously  void.  An  instrument,  the 
invalidity  of  which  is  apparent  upon  its  face,  or  upon  tie 
face  of  another  instrument  which  is  necessary  to  the  use 
of  the  former  in  evidence,  is  not  to  be  deemed  capable  of 
causing  injury,  within  the  provisions  of  the  last  section. 
En.  March  21.  1872. 

Cal.  Rep.  Cit.    55,  566;  79,  445. 

§  3414.  Cancellation  In  part.  Where  an  instrument  is 
evidence  of  different  rights  or  obligations,  it  may  be  can- 
celed in  part,  and  allowed  to  stand  for  the  residue.  Kn. 
March  21,  1872. 

Cal.  Rep.  Cit.     55,  566;   86.  251. 
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CHAPTER    III. 

PREVENTIVE  RELIEF. 

S  3430.  Preventive  relief,   how  erranted. 

S  8421.  Provisional    injunctions. 

§  3422.  Injunction,    when   allowed. 

I  3423.  Injunction,   when  not  allowed. 

S  3420.  Preventive  relief,  how  granted.  Preventive  re- 
lief is  granted  by  injunction,  provisional  or  final.  En. 
March  zl,  1872. 

Proceedings  in  other  courts:  Post,  sec.  3423. 

Mortgage. — Injunction  to  restrain  party  in  possession 
from  waste  during  foreclosure  suit:  Code  Civ.  Proc,  sec. 
745. 

Enjoining  nuisance:  See  Code  Civ.  Proc,  sec.  731. 

S  3421.  Provisional  injunctions.  Provisional  injunctions 
are  regulated  by  the  Code  of  Civil  Procedure.  En.  March 
21,  1872. 

Provisional  injunctions:  See  Code  Civ.  Proc,  sees.  525- 
533. 

§  3422.  Injunction,  when  allowed.  Except  where  other- 
wise provided  by  this  title,  a  final  injunction  may  be 
granted  to  prevent  the  breach  of  an  obligation  existing  in 
favor  of  the  applicant: 

1.  Where  pecunisur  compensation  would  not  afford  ade- 
quate relief; 

2.  Where  it  would  be  extremely  difficult  to  ascertain 
the  amount  of  compensation  which  would  afCord  adequate 
relief; 

3.  Where  the  restraint  is  necessary  to  prevent  a  multi- 
plicity of  Judicial  proceedings;  or, 

4.  Where  the  obligation  arises  from  a  trust.  En.  March 
21,  1872. 

Cal.  Rep.  Cit    64,  473;   113,  276;  117,  381.    Subd.  3—117, 
380. 

§  3423.  Injunction,  when  not  allowed.  An  Injunction 
cannot  be  granted: 

1.  To  stay  a  Judicial  proceeding  pending  at  the  com- 
mencement of  the  action  in  which  the  injunction  is  de- 
manded, unless  such  restraint  is  necessary  to  prevent  a 
multiplicity  of  such  proceedings. 

ClvU   Cod»-4L 
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2.  To  Btay  proceedlnga  in  a  court  of  the  United  Statt*. 

3.  To  Btay  proceediagB  in  anotlier  state  upon  a  Judsmeni 
of  a  court  of  that  state. 

4.  To  prevent  the  execution  of  a.  public  stAtute  by  ofB- 
cers  ot  the  law,  for  the  public  benefit. 

G.  To  preTent  the  breach  of  a.  contract,      ■i  performance 
ot  which  would  not  be  epeciQcaUj  enforced. 

6.  To  prevent  the  ezerclae  of  a  public  or  prtvate  offlc'e. 
In  a  lawful  manner  by  the  person  In  possessloa. 

7.  To  prevent  a  legislative  act  by  a  munidpa)  corpora- 
tion.   En.  March  21,  18T2.    Am'd.  1ST3-4,  267. 

Cal.  Rep.  Clt  79.  648;  117.  379.  Subd.  1—117,  37S. 
Subd.  2—117,  378;  139,  474;  139.  476;  189.  476;  139. 
478;  m,  24;  147,  28.  Snbd.  3—117,  378.  Subd.  4— 
75,  181. 


PART    11. 


aPBCIAL  HBIATIONS  OF  DBBTOR  AND  CREDITOR. 

Title  I.    General  Principles,  SS  S429-3433. 

II.    Fraudnlent  Instruments  and  Transters,  St  M39- 

3442. 
in.    Aaslgnmenta  for  the  Benefit  of  Creditors,  H  >44l>- 
8473. 

TITLE    I. 


I 
i 


GBNBRAL  PRINCIPLES. 

S429.  Who  l8  a  debtor. 

8499.  WbD  1«  a  creditor. 

3431.  Contracta  of  debtor  are  valid. 

S432.  Paymenta   In   pftmno^ 

M33.  Relative  rights  of  different  creditors. 


S  3429.  Who  it  a  debtor.  A  debtor,  within  the  meaning 
of  this  title,  is  one  who,  by  reason  of  an  existing  obligation, 
is  or  may  become  liable  to  pay  money  to  another,  whether 
such  liability  is  certain  or  contingent.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    68,  12;  112,  490;  112,  25;  132,  465. 

S  3430.  Who  Is  a  creditor.  A  creditor,  within  the  mean- 
ing of  this  title,  is  one  in  whose  favor  an  obligation  exists, 
by  reason  of  which  he  is,  or  may  l>ecome,  entitled  to  the 
payment  of  money.    En.  March  21,  1872. 

Cal.  Rep.  Cit    112,  490;  121,  25;  132,  466. 

9  3431.  Contracta  of  debtor  are  valid.  In  the  absence 
of  fraud,  every  contract  of  a  debtor  is  valid  against  all  his 
creditors,  existing  or  subsequent,  who  have  not  acquired  a 
lien  on  the  property  affected  by  such  contract  En.  March 
21,  1872. 

CaL  Rep.  Cit     127,  812;  135,  158. 

(  3432,  Payments  in  preference.  A  debtor  may  pay  one 
creditor  in  preference  to  another,  or  may  give  to  one 
creditor  security  for  the  payment  of  his  demand  in  prefer- 
ence to  another.    En.  March  21,  1872. 

Cal.  Rep.  Cit     82,  135;  83,  309;  100,  631;  104,  266;  108,  85; 
127,  84;  127.  137;  128,  660;  135,  158;  139,  366;  140,  399. 
Preferring  creditor:  Post  sec.  3457,  subd.  1. 

(MS) 
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§  3433.  Relative  rights  of  different  creditors.  Where  a 
creditor  is  entitled  to  resort  to  each  of  several  funds  for 
the  satisfaction  of  his  claim,  and  another  person  lias  an 
interest  in,  or  is  entitled  as  a  creditor  to  resort  to  8ome» 
but  not  all  of  them,  the  latter  may  require  the  forma-  to 
seek  satisfaction  from  those  funds  to  which  the  latter  has 
no  such  claiQi,  so  far  as  it  can  be  done  without  Impairing 
the  right  of  the  former  to  complete  satisfaction,  and  with- 
out doing  injustice  to  third  persons.    En.  March  21,  1872. 

Cal.  Rep.  Git.    113,  466;  114,  541;  119,  296;  127,  84;  189» 

352;  139,  361;  141,  12. 
Marshaling  of  assets:  See  ante,  sec.  2899. 

TITLE    II. 

FRAUDULENT  INSTRUMENTS  AND  TRANSFBSIS. 

9  3439.  Transfers,   etc..   with  Intent  to  defraud  oreditora. 

I  3440.  Certain   transfers  presumed  fraudulent. 

$  3441.  Creditor's   right    nnust   be   judicially   ascertained. 

9  3442.  Question  of  fraud,   how  determined. 

§  3439.  Transfers,  etc.,  with  intent  to  defraud  creditors. 
Every  transfer  of  property  or  charge  thereon  made,  everr 
obligation  incurred,  and  every  Judicial  proceeding  taken, 
with  intent  to  defray  or  defraud  any  creditor  or  other  per- 
son of  his  demands,  is  void  against  all  creditors  of  the 
debtor,  and  their  successors  in  interest,  and  against  anj 
person  upon  whom  the  estate  of  the  debtor  devolves  in  tmst 
for  the  benefit  of  others  than  the  debtor.  En.  March  21, 
1872. 

Cal.  Rep.  Cit.    69,  250;  75,  187;  83,  237;  83,  238;  84.  246; 
84,  249;     84,  508;   88,  397;    89,  288;   89,  289;   94,  188; 

114.  454;  114,  456;  114,  457;  114.468;  114.635;  114.536; 

115.  273;   117,  148;   128,  108;   131,  627;   136,  126;   136, 
160;  138,  250. 

Arrest:  See  Code  Civ.  Proc,  sec.  479. 

Fraudulent  conveyance:  See  Pen.  Code,  sees.  164,  631. 

§  3440.  Certain  transfers  presumed  fraudulent.  Bhrery 
transfer  of  personal  property,  other  than  a  thing  in  action, 
or  a  ship  or  cargo  at  sea  or  in  a  foreign  port,  and  every 
lien  thereon,  other  than  a  mortgage,  when  allowed  by  law, 
and  a  contract  of  bottomry  and  respondentia,  is  con> 
clusively  presumed,  if  made  by  a  person  having  at  the 
time  the  possession  or  control  of  the  property,  and  not 
companied  by  an  Immediate  delivery,  and  followed  by  an 
ual  and  continued  change  of  possession  of  the  things 


MB  FRAUDUUBNT  INSTBUMBNTS»  BTC.  |  M40 

transferred,  to  be  fraudulent,  and   tlierefore  void,  against 
Uiose  who  are  his  creditors  while  he  remains  in  possession, 
and  the  successors  in  interest  of  such  creditors,  and  against 
any  persons  on  whom  his  estate  devolves  in  trust  for  the 
benefit  of  others  than    himself,   and   against  purchasers 
or  encumbrancers  in  good  faith  subsequent  to  the  transfer; 
provided,    however,    that  the    provisions  of    this  sectloh 
shall  not  apply  to  the  transfers  of  wines  in  the  wineries  or 
wine  cellars  of  the  makers  or  owners  thereof,  or  other 
persons  having  possession,  care,  and  control  of  the  same, 
and  the  pipes,  casks,  and  tanks  in  which  the  said  wines 
are  contained,  which  transfers  shall  be  made  in  writing, 
and  certified  and  verified  in  the  same  form*  as  provided 
for  chattel  mortgages  and  which  shall  be  recorded  in  the 
book  of  miscellaneous  records  in  the  office  of  the  county 
recorder  of  the  county  in  which  ,the  same  are  situated; 
provided,  also,  that  the  sale,  transfer,  or  assignment  of  ^ 
stock  in  trade  (or  of  such  a  quantity  of  a  stock  in  trade 
as  to  be  substantially  a  whole)  in  bulk,  or  in  any  manner 
otherwise  than  in  the  ordinary  course  of  trade  and  in  the 
regular  and  usual  practice  and  method  of  business  of  the 
vendor,  transferrer,  or  assignor,  will  be  conclusively  pre- 
sumed to  be  fraudulent  and  void  as  against  the  existing 
creditors  of  the  vendor,  transferrer,  or  assignor,  unless  at 
least  five  days    before  the    consummation  of    such  sale, 
transfer,  or  assignment  the  vendor,  transferrer,  or  assignor, 
or  the  intended  vendee,  transferee,  or  assignee  shall  record 
In  the  office  of  the  county  recorder  in  the  county  or  counties 
in  which  the  said  stock  in  trade  is  situated,  a  notice  of 
said  intended  sale,  transfer,    or  assignment,  stating  the 
name  and  address  of  the  intended  vendor,  transferrer,  or 
assignor,  and  the  name  and  address  of  the  intended  vendee, 
transferee  or  assignee,  and  a  general  statement  of  the 
character  of  the  property  or  merchandise  intended  to  be 
sold,  assigned,  or  transferred,  and  the  date  when,  and  the 
place  wher^,  the  purchase  firice,  If  any  there  be,  is  to  be 
naid:  provided,  nevertheless,  that  if  such  intended  sale  is 
to  be  at  public  auction  the  notice  above  required  to  be 
recorded  shall  sUte  that  fact,  the  time,  terms,  and  place 
of  said  sale,  the  names  and  addresses  of  the  vendor  and 
auctioneer,  and  a  general  statement  of  the  character  of  the 
property  or  merchandise  intended  to  be  sold;  but  such  sale 
shall  in  no  event  occur  within  five  days  of  the  date  of 
recordation  of  said  notice;  provided  further,  that  the  pro- 
visions of  this  section  shall  not  apply  or  extend  to  any 
sale,  transfer  or  assignment  made  under  the  direction  or 
order  of  a  court  of  competent  Jurisdiction*  or  by  any  ox- 
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ecutor,  adminlBtrator,  guardian,  receiver,  or  otlier  dfllcer 
or  person  acting  In  the  regular  and  proper  (Useliarg:^  et 
official  duty,  or  in  the  discharge  of  iiny  trust  ItnposM  itlKni 
him  by  law,  nor  to  any  transfer  or  assignment  made  to^ 
the  benefit  of  creditors  generally,  nor  to  any  sale,  ttandf^r 
or  assignment  of  any  property  exempt  from  execntiofli.  Bn. 
March  21,  1872.    Am'd.  18^5,  47;  1903,  111. 

Oal.  Rep.  Cit.  58,  402;  53,  625:  54,  629;  66,  333;  56.  334; 
63,  4;  63,  245;  63,  496;  64,  79;  67.  284;  69,  249; 
70,  563;  73,  212;  73,  323;  73.  401;  74,  379;  76.  168; 
76,  807;  76,  459;  76,  540;  77,  244;  77.  546;  78,  116; 
81,  96;  ^,  97;  84,  170;  84,  171;  84,  245;  84,  £49; 
84,  557;  89,  289;  89,  296;  89,  303;  89,  608;  91.  295; 
92,  79;  94,  187;  94,  525;  95,  265;  95,  ^67;  98,  459; 
99,  343;  101,  240;  102,  550;  102,  562;  107,  75;  107,  76; 
107,  147;  107,  148;  109,  158;  109,  201;  109,  202;  112,  13; 

114,  293:  114,  527;  114,  529;  114,  635;  114,  536;  116.  325; 

115,  326;  116,  677;  117,  40;  117,  47;  ll7,  146;  119,  82; 
121,  242;  122,  470;  122,  550;  123.  315;  124,  202;  IH  203; 
124,  20i|  126,  187;  125, 188;  126,  658;  126,  569;  127.  1^1; 
127,  296;  127,  297;  127,  298;  127.  303;  127|  SOft;  l27<  tU; 
127,  812;  128.  37;  128»  326;  143,  283. 

Chattel  mortgage. — Change  of  possMMion  not  neoMsary; 
tt  must  be  recordid:  Ante,  sec.  2969. 

Chattel  mortgage,  ^hen  void  as  to  creditors  and  pur- 
chasers: Ante,  sec.  2957. 

Bond  by  grantee  on  suit  to  set  aside  fraudulent  conyey- 
ance:  Bee  Code  Civ.  Proc..  sees.  676-680^. 

I  3441.  Creditor's  right  mutt  be  Judicfall^f  ascertained. 
A  credi^r  can  avoid  the  act  or  obligation  of  hlli  debtor 
for  fraud  onVy  where  the  fraud  obstructs  the  enforcement, 
^  legal  process,  of  his  right  to  takd  the  property  4fCI6tA0 
by  the  transfer  or  obligation.  •  Bn.  March  21,  1^72. 

OAh  Rep.  Cit    98,  2«6;  95,  589;  182,  612. 


I  3442.  Qliestlori  of  fraud,  hOw  deter mlfied.  In  all 
arising  und^r  se(rtion  twelve  htmdred  and  twenty-^setea,  or 
under  the  provisions  of  this  title,  except  as  otherwlsa  pto- 
Tided  in  section  thirty-four  hundred  and  forty,  the  QiMBtlcm 
of  fraudulent  intent  is  one  of  fact  and  not  of  law;  aor 
can  any  transfer  or  charge  be  adjudged  fraudulent  Mlety 
on  the  ground  that  it  was  not  made  for  a  valaable  ooMU- 
eration;  provided,  however,  that  any  transfer  or  enotei* 
tn*anee  of  property  made  Or  giirott  vohifttarllyi  or  ^THMtii  a 

luable  consideration,  by  a  party  while  inaolreat  or  tn 
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contemplation  of  insolvency,  shall  be  fraudulent,  and  void 
as  to  ezisting  creditors.  Bn.  March  21,  1872.  Am'd.  1896, 
154. 

Cal.  Rep.  Clt.  54,  629;  65,  344;  74,  543;  83,  371;  84,  508; 
89,  289;  89,  293;  89,  296;  92,  622;  93,  286;  104,  223: 
109,  671;  117, 146;  117,  148;  117,  150;  118,  434;  122,  117: 
122,  658;  126,  638;  126,  639;  126,  652;  140,  619;  140, 
620;  140,  623;  141,  627;  144,  711;  145,  226. 


TITLE     III. 

ASSIGNMENTS   FOR   THE   BENEFIT   OF    CREDITORS. 

9  3449.  When    debtor    may    execute   assignment. 

I  S450.  Inaolvency,    what. 

9  S451.  Certain  tnuufers  not  affected. 

3452.  What  debts  may  be  secured. 

3453.  What  preferences  may   be  given.    (Repealed.) 

3454.  Preference   must  be   absolute.    (Repealed.) 

3455.  Certain  rights  not  affected  by  preferences  in  assignment.    (Re- 
pealed.) 

3456.  Joint  and  separate  debts.    (Repealed.) 

3457.  Assignment,    when   void. 
3468.    Assignment  to  be  In  writing. 
3419.    (Compliance  with  provisions  of  last  section  neoesaary  to  validity 

of  a«signment. 

3460.  Assignee  takes,  subject  to  rights  of  third  parties. 

3461.  Inventory    required. 

3462.  Affidavit  of  assignor  to  be  filed  with  inventory. 

3463.  Recording  assignment  and   filing  Inventory. 

3464.  Sam«. 

3465.  Effect  of  omitting  to  record. 

3466.  Assignment  of  real  property. 

3467.  Bond  of  assignees. 

3468.  Conditions  of  disposal  and  conversion. 

3469.  Accounting  of  assignee. 
8470.  Property   exempt. 

3471.  (Commissions  of  assignee. 

3472.  Assignees  protected   for  acts  done  In  good  faith. 

9  3473.    Assent  of   creditor  necessary   to  modlfloatlon   of  assignment. 

i  3449.  When  debtor  may  execute  assignment.  An  in- 
solvent debtor  may  in  g(x>d  faith  execute  an  assignment 
of  property  in  trust  for  the  satisfaction  of  his  creditors,  in 
conformity  to  the  provisions  of  this  chapter;  subject,  how- 
ever, to  the  provisions  of  this  code  relative  to  crusts  and 
fraudulent  transfers,  and  to  the  restrictions  imposed  by 
law  upon  assignments  by  special  partnerships,  by  corpora- 
tions, or  by  other  specific  classes  or  persons.  Every  such 
assignment  shail  contain  a  list  of  the  names  of  the  credi- 
tors of  the    assignor,  and  their   places  of    residence  and 
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amounts  of  their  respective  <lemands,  and  the  amoants  and 
nature  of  any  security  therefor,  and  ahall,  subject  to  the 
other  provisions  of  this  section,  be  made  to  tne  sheriff  of 
the  county,  or  city  and  county,  wherein  the  assignor  resides, 
if  the  assignor  resides  within  this  state;  or  in  case  the 
assignor  resides  out  of  this  state,  then  to  the  sheriff  of 
the  county,  or  city  and  county,  wherein  the  property 
assigned,  or  some  of  it,  is  situated;  but  when  the  assigTior 
resides  out  of  the  state,  an  assignment  made  as  herein 
provided  may,  by  its  terms,  transfer  any  property  of  the 
assignor  in  this  state.  The  sheriff  shall  forthwith  take 
possession  of  all  the  property  so  assigned  to  him,  and  keep 
the  same  till  delivered  by  him,  as  hereinafter  provided. 
When  the  assignment  has  been  made,  as  herein  provided, 
the  sheriff  shall  immediately,  by  mail,  notify  the  creditors 
named  in  the  assignment,  at  J:heir  places  of  residence  as 
given  therein,  to  meet  at  his  olfice  on  a  day  and  hour  to 
be  appointed  by  him,  of  not  less  than  eight,  nor  more  than 
ten  days  from  the  date  of  the  delivery  of  the  assignm'ent  to 
him,  for  the  purpose  of  electing  one  or  more  assignees,  as 
they  may  determine,  in  the  place  and  stead  of  the  said 
sheriff  In  the  premises,  and  shall  also  publish  a  notice  of 
such  meeting,  and  the  purpose  thereof,  at  least  once  before 
&uch  meeting,  in  some  newspaper  published  in  his  oounty, 
or  city  and  county.  The  notice  so  to  be  mailed  shall  also 
contain  a  statement  of  the  amount  of  the  demand  of  the 
creditor,  and  the  amount  and  nature  of  any  security  there- 
for, as  set  forth  in  the  assignment;  and  if  any  creditor 
shall  not  find  the  amount  of  his  claim  to  be  correctly  so 
stated,  he  may  file  with  said  sheriff,  at  or  before  sach 
meeting,  a  statement,  under  oath,  of  his  demand,  and  such 
statement  shall,  for  the  purpose  of  voting  as  hereinafter 
provided,  be  accepted  by  said  sheriff  as  correct;  and  when 
no  such  statement  is  filed,  the  statement  of  amount  as  set 
forth  in  the  assignment  shall  be  accepted  by  the  sheriff 
as  correct  No  creditor  having  a  mortgage  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  lien  thereon, 
for  securing  the  payment  of  a  debt  owing  to  him  from  the 
debtor,  shall  be  allowed  to  vote  any  part  of  his  claim  at 
such  meeting  of  creditors,  unless  he  shall  have  first  con- 
veyed released,  or  delivered  up  his  said  security  to  said 
sheriff,  for. the  benefit  of  all  creditors  of  said  assignor. 
At  such  meeting  the  sheriff  shall  preside,  and  a  majority 
in  amount  of  demands  present  or  represented  by  proxy 
shall  control  all  questions  and  decisions.  The  creditors 
may  adjourn  such  meeting  from  time  to  time,  and  may  vote 
-->  all  questions  either  in  person  or  by  proxy  signed  and 
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acknowledged  before  any  officer  authorized  to  take  ac- 
knowledgments, and  filed  with  the  sheriff.  At  such  a  meet- 
ing, or  any  adjournment  thereof,  the  creditors  may  elect 
one  or  more  assignees  from  their  own  number,  In  the  place 
an<d  stead  of  the  sheriff,  and  the  person  or  persons  so 
elected  shall  afterwards  be  the  assignee  or  assignees  under 
the  provisions  of  this  title;  and  the  sheriff,  by  transfer  in 
writing,  acknowledged  as  required  by  section  three 
thousand  four  hundred  and  fifty-eight,  shall  at  once  as- 
sign to  such  elected  assignee  or  assignees,  upon  me  trusts 
in  this  title  provided,  all  the  property  so  assigned  to  him, 
and  delivered  possession  thereof.  All  recitals  in  such  as- 
signment by  said  sheriff  of  notices  of  such  meeting,  and  the 
holding  thereof,  and  of  thd  due  election  of  such  assignee 
or  assignees,  shall  be  prima  facie  proof  of  the  facts  recited. 
The  sheriff  shall,  before  the  delivery  of  such  assignment, 
be  paid  the  expenses  Incurred  by  him,  and  fees  In  such 
amount  as  would  by  law  be  collectible  if  the  property 
assigned  had  been  levied  upon  and  safely  kept  under  at- 
tachment. Thereupon,  and  after  the  record  of  such  last- 
named  assignment,  as  in  this  title  provided,  sucn  elected 
assignee  or  assignees  shall  take,  and  hold,  and  dispose  of 
all  such  property  and  its  proceeds,  upon  the  trusts  and 
conditions  and  for  the  purposes  In  this  title  provided.  En. 
March  21,  1872.     Am'd.  1889,  80;  1895,  83. 

Cal.  Rep.  Cit.     63,  188;   78,  265;  83,  237;   87,  456;  94,  188; 

98,  411;  104,  399;  108,  86;  108,  87;  112.  495;  113,  431; 

124,  161;   124,  163;   128,  107;    139,  367;   144,  513;   144, 

516. 
Partner  cannot  assign:   See  ante,  sec.  2430,  subd.  1. 

§  3450.  Insolvency,  what.  A  debtor  is  insolvent,  within 
the  meaning  of  this  title,  when  he  is  unable  to  pay  his 
debts  from  his  own  means  as  they  become  due.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.    74,  543;  78,  570;  84,  48;  117,  155. 

§  3451.  Certain  transfers  not  affected.  The  provisions 
of  this  title  do  not  prevent  a  person  residing  in  another 
state  or  country  from  making  there,  in  good  faith,  and 
without  intent  to  evade  the  laws  of  this  state,  a  transfer 
of  property  situated  within  it;  but  such  person  cannot  make 
a  general  assignment  of  property  situated  in  this  state  for 
the  satisfaction  of  all  his  creditors,  except  as  in  this  title 
provided;  nor  do  the  provisions  of  this  title  affect  the 
power  of  a  person,  although  insolvent,  and  whether  resid- 
ing within  or  without  this  state,  to  transfer  property  in 
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this  state,  in  good  faith  to  a  particular  creditor,  or  credit- 
ors, or  to  some  other  person  or  persons  in  trust  for  sucli 
particular  creditor  or  creditors  for  the  purpose  of  paying 
or  securing  the  whole  or  part  of  a  debt  owing  to  such 
creditor  or  creditors,  whether  in  his  or  their  own  right  or 
otherwise.    En.  March  21,  1872.     Am'd.  1889,  82;   1905.  622 

The  change  consists  In  the  insertion  of  the  words  "or  credltora  or  to 
some  other  person  or  persons  in  trust  for  such  particular  creditor 
or  creditors,"  after  "creditor."  The  rule  stated  in  the  section  aa 
amended  by  the  addition  of  the  clause  above  quoted  is  the  rul« 
heretofore  enforced  In  this  state  (Lawrence  v.  NefT,  41  Cal.  a(SB: 
Hendley  v.  Pflster,  39  Cal.  283;  Prlost  v.  Brown,  100  Cal.  C26);  but 
some  doubt  has  been  cast  upon  the  subject  by  the  later  case  of 
Sabachi  v.   Chase,   lOS  Cal.   8L— Code  Commissioner's  Note. 

Cal.  Rep.  Cit.    83.  309;  126,  50;  139,  366. 

§  3452.  What  debts  may  be  secured.  An  assignment  for 
the  benefit  of  creditors  may  provide  for  any  subsisting 
liability  of  the  assignor  which  he  might  lawfully  pay, 
whether  absolute  or  contingent.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    128,  107. 

§  3453.    What    preferences   may  be    given.     (Repealed.) 

En.  March  21,  1872.    Rep.  1873-4.  267. 

§  3454.  Preference  must  be  absolute.  (Repealed.)  Ehi. 
March  21,  1872.    Rep.  1873-4,  267. 

§  3455.  Certain  rights  not  affected  by  preferences  In 
assignment.  (Repealed.)  En.  March  21,  1872.  Rep. 
1873-4,  267. 

S  3456.  Joint  and  separate  debts.  (Repealed.)  Ehi. 
March  21.  1872.    Rep.  1873-4,  267. 

§  3457.  Assignment,  when  void. .  An  assignment  for  the 
benefit  of  creditors  is  void  against  any  creditor  of  the 
assignor  not  assenting  thereto,  in  the  following  cases: 

1.  If  it  give  a  preference  of  one  debt  or  class  of  debts 
over  another. 

2.  If  it  tend  to  coerce  any  creditor  to  release  or  com- 
promise his  demand. 

3.  If  it  provide  for  the  payment  of  any  claim  linown  to 
the  assignor  to  be  false  or  fraudulent;  or  for  the  payment 
uf  more  upon  any  claim  that  is  known  to  be  justly  due 
from  the  assignor. 

4.  If  it  reserve  any  interest  in  the  assigned  property,  or 
any  part  thereof,  to  the  assignor,  or  for  his  benefit 
ore  all  his  existing  debts  are  paid. 


CSl  ASSIGNMENTS.  99  8468-Mfl 

5.  If  It  confer  upon  the  assignee  any  power  which,  if 
exercised,  might  prevent  or  delay  the  Immediate  conver- 
sion of  the  assigned  property  to  the  purposes  of  the  trust. 

6.  If  it  exempt  him  from  liability  for  neglect  of  duty  or 
misconduct.    En.  March  21,  1872.    Am'd.  187^-4,  267. 

Cal.  Rep.  Cit.    85.  185;  87,  457;  108,  85;  108,  87;  118,  431. 

Subd.  4—87,  456;  181,  627.     Subd.  5—98,  414. 
Preferences:  See  ante,  sec.  3432.    Preferences  by  special 
partnership:  Ante,  sec.  2496. 

§  3458.  •Assignment  to  be  in  writing.  An  assignment  for 
the  benefit  of  creditors  must  be  in  writing,  subscribed  by 
the  assignor,  or  by  his  agent  thereto  authorized  in  writing, 
and  the  transfer  by  the  sheriff  must  also  be  In  writing, 
subscribed  by  the  sheriff  in  his  ofiQcial  capacity.  Both  such 
assignment  and  such  transfer  must  be  acknowledged,  or 
proved  and  certified,  in  the  mode  prescribed  by  the  chapter 
on  recording  transfers  of  real  property,  and  be  recorded  as 
required  by  sections  thirty-four  hundred  and  sixty-three 
and  thirty-four  hundred  and  sixty-four;  but  reco)*ding  in 
one  county  constitutes  a  compliance  with  the  f&llowing 
section.    En.  March  21,  1872.    Am'd.  1888»  82. 

Cal.  Rep.  Cit.    98,  411;  104,  8^9;  144,  515.. 

§  3459.  Compliance  with  provisions  of  last  section  neces- 
sary to  validity  of  assignment.  Unless  the  provisions  of 
the  last  section  are  complied  with,  an  assignment  for  the 
benefit  of  creditors  is  void  against  every  creditor  of  the 
assignor  not  assenting  thereto.    En.  March  21,  1872. 

Cal.  Rep.  Cit.    98,  411;  144,  515. 

§  .3460.  Assignee  takes,  subject  to  rights  of  third  parties. 
An  assignee  for  the  benefit  of  creditors  is  not  to  he  re- 
garded as  a  purchaser  for  value,  and  has  ho  greater  rights 
than  his  assignor  had,  in  respect  16  things  In  action  trans- 
ferred by  the  assignment.    En.  March  21,  1872. 

Cal.  Rep.  Cit    128,  106. 

§  3461.  Inventory  required.  Within  twenty  days  after 
an  assignment  is  made  for  the  benefit  of  creditors,  the 
assignor  must  make  and  file,  in  the  manner  prescribed 
by  section  3463,  a  full  and  true  inventory,  showing: 

1.  All  the  creditors  of  the  assignor; 

2.  The  plaee '  of  residence  of  each  creditor,  if  l^nown  to 
the  assignor;  or  if  not  known,  that  fact  must  be  stat^; 
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3.  The  sum  owing  to  each  creditor  and  the  natniiB  of 
each  debt  or  liability,  whether  arising  on  written  security, 
account,  or  otherwise; 

4.  The  true  consideration  of  the  liability  in  each  case, 
and  the  place  where  it  arose; 

6.  Every  existing  judgment,  mortgage,  or  otuer  security 
for  the  payment  of  any  debt  or  liability  of  the  assignor; 

6.  All  property  of  the  assignor  at  the  date  of  the  assign- 
ment, which  is  exempt  by  law  from  execution;  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the  assign* 
ment,  both  real  and  personal,  of  every  kind,  nol  so  exempt 
and  the  incumbrances  existing  thereon,  and  all  vouchers 
and  securities  relating  thereto,  and  the  value  of  such  prop- 
erty according  to  the  best  knowledge  of  the  assignor.  E<n. 
March  21.  1872. 

Cal.  Rep.  Cit    78,  267;  80,  643;  82,  610;  85,  186;  87,  460; 
98,  412.    Subd.  7—85,  136. 

§  3462.  Affidavit  of  assignor  to  be  filed  with  inventory. 
Ah  affidavit  must  be  made  by  every  assignor  executing 
an  assignment  for  the  benefit  of  creditors,  to  be  annexed 
to  and  filed  with  the  inventory  mentioned  in  the  last  sec- 
tion, to  the  elfect  that  the  same  is  in  all  respects  just  and 
true  according  to  the  best  of  such  assignor's  knowledge 
and  belief.  If  the  assignor  neglects  and  refuses  to  make 
and  file  such  inventory  and  affidavit  within  said  twenty 
days,  the  assignment  shall  not,  for  that  reason,  be  affected 
in  any  way,  but  in  that  event  the  assignee  or  assignees 
elected  by  the  creditors  shall  within  twenty  days  there- 
after make  and  file,  in  the  office  of  the  county  recorder 
where  the  assignment  is  first  recorded,  a  verified  Inven- 
tory of  all  assets  received  by  them;  and  such  assignee  or 
assignees  may  at  any  time,  or  from  time  to  time,  after  the 
transfer  to  them  by  the  sheriff,  by  petition  to  the  superior 
court  of  the  county,  or  city  and  county,  where  the  assign- 
ment is  first  recorded,  cause  the  assignor,  by  order  or  cita- 
tion, to  appear  before  said  court,  or  a  commissioner  or 
referee  to  be  appointed  by  it,  at  a  time  and  place  within 
the  county,  or  city  and  county,  to  be  designated  in  the 
order  or  citation,  to  be  examined  touching  the  matters 
mentioned  in  section  three  thousand  four  hundred  and 
sixty-one,  and  any  other  matters  relative  to  the  assign- 
ment, and  to  have  with  him  all  books  of  account  voach- 
ers,  and  papers  relating  to  the    assigned'  property;    and 
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such  court  may  by  its  order  require  the  surrender  to  Bucb 
assignee  or  assignees  of  such  books,  vouchers,  and  papers, 
to  be  by  them  retained  until  their  trust  is  fully  completed 
and  performed.    En.  March  21,  1872.    Am'd.  1889,  82. 

Cal.  Rep.  Clt    82,  610;  87,  455;  87,  459. 

i  3463.     Recording  assignment  and  filing  Inventory.    An 

assignment  for  the  benefit  of  creditors  must  be  recorded, 
and' the  inventory  required  by  section  8461  filed  with  the 
county  recorder  of  the  county  in  which  the  assignor  re- 
sided at  the  date  of  the  assignment;  or,  if  he  did  not  then 
reside  in  this  state,  with  the  recorder  of  the  county  in 
which  his  principal  place  of  business  was  then  situated; 
or  if  he  had  not  then  a  residence  or  place  of  business  In 
this  state,  with  the  recorder  of  the  county  in  which  the 
principal  part  of  the  assigned  property  was  then  situated. 
En.  March  21,  1872. 

CaL  Rep.  Clt    87,  460;  98,  411;  104,  399. 

9  3464.  Same.  If  an  assignment  for  the  benefit  of 
creditors  is  executed  by  more  than  one  assignor,  it  may 
be  recorded,  and  a  copy  of  the  inventory,  required  by 
section  3461,  may  be  filed  with  the  recorder  of  the  county 
in  which  any  of  the  assignors  resided  at  Its  date,  or  in 
which  any  of  them,  not  then  residing  in  the  state,  had 
then  a  place  of  business.    En.  March  21,  1872. 

CaL  Rep.  Clt    98,  411;  104,  399. 

9  3465.  Effect  of  omitting  to  record.  An  assignment  for 
the  benefit  of  creditors  is  void  against  creditors  of  the 
assignor  and  against  purchasers,  and  Incumbrancers  in 
good  faith,  and  for  value,  unless  it  is  recorded  as  provided 
in  this  title,  and  unless  either  the  inventory  required  by 
section  3461,  or  the  inventory  required  of  the  assignee  or 
assignees  by  section  3462,  is  filed  in  the  manner  provided 
in  this  title  and  within  the  time  designated.  En.  March 
21,  1872.    Am'd.  1877-8,  90;   1889,  83. 

Cal.  Rep.  Clt    85,  136;  87,  460;  93,  412. 

9  3466.  Assignment  of  real  property.  Where  ui  assign- 
ment lor  the  benefit  of  creditors  embraces  real  property, 
it  is  subject  to  the  provisions  of  article  IV  of  the  chapter 
on  Recording  Transfers,  as  well  as  to  those  of  this  title. 
En.  March  21,  1872. 

Cal.  Rep.  Clt    98,  412;  104,  898.  ' 

Recording  trusfers:  Ante,  sees.  1168-1217. 
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§  3467.  Bond  of  assignees.  No  bond  shall  be  given  br 
the  sheriff,  but  he  shall  be  liable  on  his  official  bond  fcr 
the  care  and  custody  of  the  property  while  In  his  posses- 
sion. Within  forty  days  after  date  of  the  transfer  by  tae 
sheriff,  the  assignee  must  enter  into  a  bond  to  the  people 
of  this  state  in  such  amount  as  may  be  fixed  by  a  Judge 
of  the  superior  court  of  the  county,  or  city  and  county, 
in  which  an  inventory  in  accordance  with  the  provisions 
of  this  title  is  filed,  with  sufficient  sureties  to  be  approved 
by  such  judge,  and  conditioned  for  the  faithful  discbarge 
of  the  trust  and  the  due  accounting  for  all  moneys  received 
by  the  assignee,  which  bond  must  be  filed  in  the  same 
office  with  the  inventory;  and  any  assignee  failing  to 
comply  with  the  provisions  of  this  section  may  be  re- 
moved by  the  above-named  superior  court  on  petition  of 
the  assignor  or  any  creditor,  and  his  successor  appointed 
by  such  court.  En.  March  21,  1872.  Am'd.  1883,  2;  18S9, 
88. 

Cal.  Rep.  Cit.    80,  543;  98,  410;  98,  411;  98,  414;  104.  398. 

§  3468.  Conditions  of  disposal  and  conversion.  Unti]  a 
verified  inventory  has  been  made  and  filed,  either  by  the 
assignor  or  assignee,  as  required  by  the  provisions  of  this 
title,  and  the  assignee  has  given  the  bond  required  by  the 
last  section,  such  assignee  has  no  authority  to  dispose  of 
the  property  of  the  estate,  or  any  part  of  it  (except  in  the 
case  of  perishable  property,  which  in  his  discretion  he  may 
dispose  of  at  any  time,  and  receive  the  proceeds  of  sale 
thereof;  nor  has  he  power  to  convert  the  property,  or  the 
proceeds  of  any  sale  of  perishable  property,  to  the  pur- 
poses of  the  trust.  Within  ten  days  after  the  filing  of 
his  bond,  the  assignee  must  commence  the  publication 
(and  such  publication  shall  continue  at  least  once  a  week 
for  four  weeks),  in  some  newspaper  published  in  the 
county,  or  city  and  county,  where  the  inventory  is  filed, 
of  a  notice  to  ci'editors  of  the  assignor,  stating  the  fact 
and  date  of  the  assignment,  and  requiring  all  persons 
having  claims  against  the  assignor  to  exhibit  them,  wich 
the  necessary  vouchers,  and  verified  by  the  oath  of  the 
creditor;  to  the  assignee,  at  his  place  of  residehce  or  busi- 
ness, to  be  specified  in  the  notice;  and  he  shall  also,  within 
ten  days  after  the  first  publication  of  said  notice,  mail  a 
copy  of  such  notice  of  each  creditor  whose  name  is  given 
in  the  instrument  of  assignment,  at  the  address  therein 
given.    After  such  notice  is  given,  a  oopy  thereof,    with 


655  ASSIGNMENTS.  S  M6S 

affidavit  of  due  publication  and  mailing,  must  be  filed  with 
the  county  recorder  with  whom  the  inventory  has  been 
filed,  which  affidavit  shall  be  prima  facie  evidence  of  the 
facts  Slated  therein.  At  any  time,  or  from  time  to  time, 
aftpr  the  expiration  of  thirty  days  from  the  first  publica- 
tion of  said  notice  (provided,  the  same  shall  also  have 
been  mailed  as  in  this  section  provided),  the  ass*s^ee  may, 
In  his  discretion,  declare  and  pay  dividends  to  the  credit- 
ors whose  claims  have  been  presented  and  allowed.  No 
dividend  already  declared  shall  be  disturbed  by  reason  of 
claims  being  subsequently  presented  and  allowed;  but  the 
creditor  presenting  such  claim  shall  be  entitled  to  a  divi- 
dend equal  to  the  per  cent  already  declared  and  paid, 
before  any  further  dividend  is  made;  provided,  however, 
that  there  be  assets  sufficient  for  that  purpose;  and  pro- 
vided/ mat  the  failure  to  present  such  claim  shaU  not  have 
resulted  from  his  own  negiect,  and  he  shall  attach  to  such 
claim  a  statement,  under  oath,  showing  fully  why  the 
same  was  not  before  presented.  When  a  creditor  has  a 
mortgage  or  pledge  of  real  or  personal  property  of  the 
debtor,  or  a  lien  thereon,  for  executing  the  payment  of 
a  debt  owing  to  him  from  the  debtor,  and  shall  not  have 
conveyed,  released,  or  delivered  up  such  security  to  the 
sheriff,  as  provided  for  by  section  three  thousand  four 
hundred  and  forty-nine  of  this  code,  he  shall  oe  admitted 
as  a  credi<or  only  for  the  balance  of  the  debt  after  deduct- 
ing the  value  of  such  mortgage,  pledge,  or  lien,  to  be 
ascertained  by  agreement  between  him  and  the  assignee, 
or  by  a  sale  thereof,  to  be  made  in  such  manner  as  the 
superior  court  of  the  county  in  which  the  assignment  is 
made  shall  direct;  or  the  creditor  may  releae  or  convey 
his  claim  iO  the  assignee  upon  such  property,  and  be  ad- 
mitted to  prove  his  whole  debt.  If  the  value  of  the  prop- 
erty exceeds  the  sum  for  which  it  is  so  held  as  security, 
the  assignro  may  release  to  the  creditor  the  deotor's  rlgnt 
of  redemption  thereon  on  receiving  such  excess;  or  he 
may  sell  the  property,  subject  to  the  claim  of  the  cred- 
itor thereon;  and  in  either  case  the  assignee  and  creditor, 
respectively,  shall  execute  all  deeds  and  writings  neces- 
sary or  proper  to  consummate  the  transaction.  If  the 
property  '  not  sold  or  released,  and  delivered  up,  the 
creditor  shall  not  be  allowed  to  prove  any  part  of  his 
debt.    En.  March  21.  1872.     Am'd.  1889,  83;  1895,  84. 

Cal.  Rep.  Cit.     80.  543;    144.  517. 
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§  3469.  Accounting  of  assignee,  After  six  months  from 
tlie  date  of  an  assignment  for  the  benefit  of  creditors,  the 
assignee  may  be  required,  on  the  petition  of  any  creditor 
to  account  before  the  superior  court  of  the  county  where 
the  accompanying  inventory  was  filed,  in  the  manner 
prescrl  - '  ^  the  insolvent  laws  of  this  state.  En.  March 
21,  1872.     Am'd.  1883,  3. 

S  3470.  Property  exempt.  Property  exempt  from  execu- 
tion and  insurances  upon  the  lue  o£  the  assignor,  do  not 
pass  u)  the  assignee  by  a  general  assignment  for  the 
benefit  of  creditors,  unless  the  instrument  specially  men- 
tions them,  and  declares  an  intention  that  they  should 
pass  thereby.    En.  March  21,  1872. 

§  3471.  Commissions  of  assignee.  The  elected  assignee 
or  assignees  for  the  benefit  of  creditors  shall  be  entitled 
to  the  ^  commissions  on  assignments  heretofore  and 
hereafter  made  aa  are  allowed  by  law  to  the  assignees  in 
insolvency,  and  the  assignment  cannot  grant  more.  Such 
assignee  or  assignees  shall  also  be  entitled  to  all  neces- 
sary expenses  in  the  management  of  their  trust  En. 
March         1872.    Am'd.  18i  ),  84. 

Cal.  Rep.  Cit    56,  628. 

§  3472.  Assignees  protected  for  acts  done  in  good  faith. 
An  assignee  for  the  benefit  of  creditors  is  not  to  be  held 
liable  for  his  acts,  done  in  good  faith,  in  the  execution  of 
the  tru«-<  *     for  the  reason  that  the  assignment  is 

awterward  adjudged  void.    En.  March  21,  1872. 

§  3473.  Assent  of  creditor  necessary  to  modification  of 
assignment.  An  assignment  for  the  benefit  of  creditors 
which  has  been  executed  and  recorded  so  as  to  transfer 
the  property  to  the  sheriff,  or  a  transfer  by  tne  sheriff  to 
the  elected  assignee  or  assignees  which  has  been  executed 
and  recorded,  cannot  afterwards  be  modified  or  canceled 
by  the  p*"**  as  without  the  consent  of  the  assignor  and  of 
every  creditor  affected  thereby.  En.  Marcn  21,  1872. 
Am'd.  ^o69,  84. 

Cal.  xw^-.  Cit    78,  265;  98,  411;  98,  412;  108,  86;  108.  87; 
189,  867. 


PART    III. 


iroiSANCE. 

Title  I.    General  Principles,  §§  3479-3484. 
II.    Public  Nuisances,  SS  3490-3495. 
III.    Private  Nuisances,  S§  3501-3603. 

TITLE    I. 

GBNBRAL  PRINCIPLES. 

{  3479.  Nuisance,    what. 

I  3480.  Public  nuisance. 

S  3481.  Private   nuisance. 

S  8482.  What  is  not  deemed  a  nuisance. 

I  3483.  Successive   owners. 

I  3484.  Abatement  does  not  preclude  action. 

§  3479.  Nuisance,  what.  Anything  which  Is  injurious  to 
health,  or  la  indecent  or  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  property,  so  as  to  Interfere 
with  the  comfortable  enjoyment  of  life  or  property,  or 
unlawfully  obstructs  the  free  passage  or  use,  in  the  cus- 
tomary manner,  of  any  navigable  lake,  or  river,  bay, 
stream,  canal,  or  basin,  or  any  public  park,  square,  street, 
or  highway  is  a  nuisance.  Bn.  March  21,  1872.  Am'd. 
1873-4,  268. 

Cal.  Rep.  Clt  65.  456;  66,  147;  66,  151;  67,  546;  76,  160; 
79,  348;  87.  93;  111.  30;  116,  399;  126,  673;  131,  502; 
136,  16;  144,  136. 

Nuisances,  what  are,  and  remedies  for:  See  Code  Civ. 
Proc,  sec.  731;  Pen.  Code,  sees.  370-371. 

Artesian  well  not  capped  so  as  to  prevent  waste  is:  9ee 
act  of  1877-8,  195.  in  Penal  Code  Appendix,  title  Artesian 
Wells. 

§  3480.  Public  nuisance.  A  public  nuisance  is  one 
which  affects  at  the  same  time  an  entire  community  or 
neighborhood,  or  any  considerable  number  of  persons,  al- 
though the  extent  of  the  annoyance  or  damage  inflicted 
upon  individuals  may  be  unequal.  En.  March  21,  1872. 
AmM.  1873-4,  268. 

Cal.  Rep.  Clt  66,  147;  -.J9,  343;  111,  30;  116,  .j2'  Ud, 
673. 
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Abating  public  nuisance:  Sees.  3494»  3495. 

PuL.ic  nuisance  not  legai4zed  by  lapse  of  time:  Sec 
3490. 

Act  authorizing  district  attorney  to  abate  public  nuis- 
ance passed  March  15,  1899:  Stats.  1899,  p.  103. 

S  3481.  Private  nulsanoe.  Every  nuisance  not  included 
in  the  definition  of  the  last  section  is  private.  En.  March 
21.  1872. 

§  3482.  What  is  not  deem«d  a  nuisance.  Nothing  which 
is  done  or  maintained  under  the  express  authority  of  a 
statute  can  be  deemed  a  nuisance.    Hn.  March  21,  1872. 

Cal.  I  -p.  Cit,    91.  255. 

S  3483.  Successive  owners.  Every  successive  owner  of 
property  who  neglects  to  abate  a  continuing  nuisance 
upon,  or  in  the  use  of,  such  property,  created  by  a  former 
owner,  is  liable  therefor  in  the  same  manner  as  the  one 
who  first  ereated  it.    En.  March  21.  1872. 

Cal.  Rep.  Cit      72,  182. 

Nuisances,  what  are.  and  actions  for:  See  Code  OIt. 
Proc.,  sec.  731. 

S  3484.  Abatement  does  not  preclude  action.  The 
al>atement  of  a  nuisance  does  not  prejudloe  the  right  of 
any  person  to  recover  damages  for  its  pajst  ezistence.  En. 
March  21,  1872. 

Nuisance:  Pen.  Code.  sees.  370-34  4. 

TITLE    II. 

PUBUC  NUISANCES. 

B  3490.  Lai^se  of  time  does  not  legalise. 

{  3491.  Remeilles    against   public    nuisance. 

}  3492.  Remedy   regulated,   how. 

(  SMS.  Remedies  for  public  imlaance. 

I  3494.  How  abated. 

I  349(1.  Same. 

§  3490.  Lapse  of  time  does  not  legalize.  No  lapse  of 
time  can  legalize  a  public  nuisance,  amounting  to  an  act- 
ual obstruction  of  public  right    En.  March  2i.  1872. 

Cal.  Rep.  Cit    66,  152;  103,  238;  128,  235. 
>tllc  nuisance  defined:  See  sec.  8480. 
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S  $491.  Remedies  agalnsf  pubHc  nufMnee.  Tbe  reme- 
dies ^igaiimt  a  ptibllc  nttt^ance  ar^: 

1.  indictmeiit  or  informatlbti; 

t.  A  dvU  action;  ot. 

3.  Abatement.    En.  March  21,  1872.     Am'd.  1^80,  1. 

Liability  for  maintaining  or  permitting  a  publte  nuisance: 
See  Pen.  Cod^,  sec.  378a. 

Power  of  board  of  bealtb  to  abate  in  San  fYancisco: 
Bee  Pol.  Code,  sec.  8028. 

§  3492.  Remedy  regulated,  how.  The  remedy  by  indict- 
ment or  information  is  regidated  by  the  Penai  Code.  En. 
March  21,  1872.    Am'd.   1880,  1. 

Punishment  for  nuisance:  Pen.  Code,  sees.  370-874. 

§  8493.  Remedies  for  public  nuisance.  A  private  person 
may  maintain  an  action  for  a  public  nuisance,  if  it  is 
specially  injurious  to  himself,  but  not  otherwise,  fin. 
March  21,  1872. 

Gal.  Itep.  Cit.    54,  633;  87.  176;  89,  29;  103,  238;  107.  206; 
109,  843;  121,  613;  136,  16;  141,  863;  144,  139. 

9  3494.  How  abated.  A  public  nuisance  may  be  abated 
by  any  public  body  or  officer  authorized  thereto  by  law. 
En.  March  21,  1872. 

Act  of  March  15,  1899,  Stats.  1899,  p.  103,  authorized  the 
district  attorney  to  abate  public  nuisances. 

S  3495.  Same.  Any  person  may  abate  a  public  nuisance 
which  is  specially  injurious  to  him  by  removing,  or,  if 
necessary,  destroying  the  thing  which  institutes  the  same, 
without  committing  a  breach  of  the  peace,  or  doing  un- 
necessary Injury.    En.  March  21,  1^72. 

TITLE    III. 

m 

PRIVATE  NUrSANCBS. 

S  8301.    Remedies  for  private  nuisance. 
I  3602.    Abatement,   when  allowed. 
9  3S0IS.    When  notice  is  required. 

9  3501.  Remedies  for  private  nuisance.  The  remedies 
against  a  private  nuisance  are: 

1.  A  civil  action;  or, 

2.  Abatement.    En.  March  21,  1872. 

Oivll  ttdiion  fdr  nuisancto:  See,  generally,  ante,  see.  8493« 
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9  3602.  Abatement,  when  allowed.  A  person  injured  by 
a  private  nuisance  may  abate  it  by  .remoylng,  or,  if  neces- 
sary, destroying  the  thing  which  constitutes  the  nuisance, 
wiUiout  committing  a  breach  of  the  peace,  or  doing  on- 
necessary  injury.    En.  March  21,  1872. 

Gal.  Rep.  Git    126,  417. 

Abating  public  nuisance:  See  ante,  sees.  3494,  3495; 
act  of  March  15,  1899,  Stats.  1899,  p.  108. 

§  3503.  When  notice  Is  required.  Where  a  private  nui- 
sance results  from  a  mere  omission  of  the  wrongdoer,  and 
cannot  be  abated  without  entering  upon  his  land,  reason- 
able notice  must  be  given  to  him  before  entering  to  abata 
En.  March  21,  1872. 


PART  IV. 


MAXIMS  OF  JURISPRUDBNCE. 

§  3509.  The  maxims  of  jurisprudence  thereinafter  set 
forth  are  Intended  not  to  qualify  any  of  the  foregoing 
proYlsions  of  this  code,  but  to  aid  in  their  just  application. 
En.  March  21,  1872. 

Cal.  Rep.  Git    88,  527;  123,  530. 

§  3610.  When  the  reason  of  a  rule  ceases,  so  should 
the  rule  itself.    En.  March  21,  1872. 

Cal.  Rep.  Git    88,  527;  141,  123. 

9  3511.  Where  the  reason  is  the  same,  the  rule  should 
be  the  same.    En.  March  21,  1872.  v 

§  3512.  One  must  not  change  his  purpose  to  the  injury 
of  another.    En.  March  21,  1872. 

§  3513.  Any  one  may  waive  the  advantage  of  a  law 
intended  solely  for  his  benefit  But  a  law  established  for 
a  public  reason  cannot  be  contravened  by  a  private  agree- 
ment   En.  March  21,  1872. 

Cal.  Rep.  Cit    58,  98;  95,  368;  99,  177;  108,  659;  113,  336; 
129,  259;  135,  119;  144,  655. 

§  3514.  One  must  so  use  his  own  rights  as  not  to  in- 
fringe upon  the  rights  of  another.    En.  March  21,  1872. 

Cal.  Rep.  Cit    66,  151;  86,  382. 

§  3515.  He  who  consents  to  an  act  is  not  wronged  by  it. 
En.  March  21«  1872. 

Cal.  Rep.  Cit    70,  468;  95,  544;  99,  235;  106,  151;  143,  504. 

$3616.  Acquiescence  in  error  takes  away  the  right  of 
objecting  to  it    En.  March  21,  1872. 

CaL  Rep.  Cit    106,  151. 

S  3617.    No  one  can  take  advantage  of  his  own  wrong. 
En.  March  21,  1872. 
Cal.  Rep.  Cit    82,  83;  126,  471. 

§  3518.  He  who  has  fraudulently  dispossessed  himself 
of  a  thing  may  be  treated  as  if  he  still  had  possession. 
En.  ICarch  21«  1872. 
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§  3519.  He  who  can  and  does  not  forbid  that  which  is 
done  on  his  behalf  is  deeivad  to  have  bidden  it.  Bn. 
March  21,  1872. 

Cal.  Rep.  Oit    148,  604;  145,  694. 

S  3520.  No  one  should  suffer  by  the  act  oi  another.  Bn. 
March  21,  1872. 

§  3621.  Qe  who  takes  the  benefit  must  bwr  the  buittaa. 
Bn.  March  21,  1872. 

Cal.  Rep.  Git    106,  151;  138,  622;  141,  287. 

§  3522.    One  who  grants  a  thing  is  presnmed  to  grant 
also  whatever  is  essential  to  its  use.    Bn.  March  21,  1872. 
Cal.  Rep.  Cit.    116,  591;  142,  516;    145,  473. 

§  3523.  For  every  wrong  th^re  is  a  rseiedy.  Bta.  March 
21,  1872. 

Cal.  Rep.  Cit    117,  202. 

S  3524.  Between  those  who  are  equally  in  the  right,  or 
equally  in  the  wrong  the  law  does  not  interpose.  JBn. 
March  21.  1872. 

Cal.  Rep.  Cit    109.  583. 

§  3525.  Between  rights  otherwise  equal  the  earliest  is 
preferred.    Bn.  March  21,  1872. 

Cal.  Rep.  Cit    54.  143. 

S  3526.  No  man  is  responsible  for  that  which  no  man 
can  control.    Bn.  March  21.  1872. 

§  3527.  The  law  helps  the  vigilant,  before  those  who 
sleep  on  their  rights.    Bn.  March  21.  1872. 

S  3528.    The  law  respects  form  less  than  substance.    En. 
March  21,  1872. 
Cal,  Rep.  Cit     58,  98;  89,  41;  95.  368;  129,  246;  136.  615; 
136.  419. 

§  3529.  That  which  ought  to  have  been  done  is  to  be 
regarded  as  done,  in  favor  of  him  to  whom  and  as^nst 
him  from  whom,  performance  is  due.    En.  March  21,  19<2. 

Cal.  Rep.  Cit    87.  256;  99,  69;  102,  91;  136,  419. 

S  3530.    That  which  does  not  appear  to  exist  is  to  be 
regarded  as  if  it  did  not  exist    Bn.  March  21,  1872. 
Cal.  Rep,  Cit    123.  439. 

§  8531.  The  law  never  requires  impossibilities.  Bn. 
March  21,  1872. 
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§  8532.    The  law  neither  does  nor  requires  idle  acts. 
En.  March  21.  1872. 

Cal.  Rep.  Clt    58,  98;  83,  2e3;  95,  868;  96,  213;  130,  393; 
144,  669;  147,  745. 

i  3533.    The  law  disregards  trifles.    Bo.  March  21,  1872. 
Cal.  Rep.  Cit    70.  521. 

S  3534.  Particular  expressions  qualify  those  which  are 
general.    En.  March  21,  1872. 

Cal.  Rep.  Cit    123,  530. 

i  3535.  Contemporaneous  exposition  is  in  general  the 
best    En.  March  21,  1872. 

Cal.  Rep.  Clt    79,  485;  118,  484. 

8  3636.  The  greater  contains  the  less.  En.  March  21, 
1872. 

Cal.  Rep.  Cit    146,  256. 

8  3537.    Superfluity  does  not  vitiate.    En.  March  21, 1872. 

8  3538.  That  is  certain  which  can  he  made  certain. 
En.  March  21,  1872. 

Cal.  Rep.  Cit    82,  500;  130,  95;  146,  368. 

8  3539.  Time  does  not  confirm  a  void  act.  E2n.  March 
21,  1872. 

8  3540.  The  incident  follows  the  principal,  and  not  the 
principal  the  incident    En.  March  21,  1872. 

Cal.  Rep.  Clt    110,  167;  142,  517;  146,  689. 

8  3541.  An  interpretation  which  gives  efCect  is  preferred 
to  one  which  makes  void.    En.  March  21.  1872. 

Cal.  Rep.  Clt    123,  148;  129,  226;  136,  104;  141,  102. 

8  3542.  Interpretation  must  he  reasonable.  En.  March 
21,  1872. 

Cal.  Rep.  Cit.    129,  226;  130,  94. 

8  3543.  Where  one  of  two  innocent  persons  must  sufCer 
by  the  act  of  a  third,  he  by  whose  negligence  it  happened 
must  be  the  sufferer.    En.  March  21,  1872. 

Cal.  Rep.  Clt    54,  143;   93,  356;  100,  621;   101,  411;  102, 
105;  122,  623;  143,  504. 

Approved,  March  21,  1872. 

NEWTON  BOOTH, 

Governor. 
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The  amendments  which  took  effect  July  1,  1874,  and  an 
so  marked  at  the  end  of  each  section,  were  passed  by  act 
of  March  30,  1874,  the  closing  paragraph  of  which  Is  as 
follows: — 

"All  proTisions  of  law  inconsistent  with  the  provisions 
of  this  act  are  hereby  repealed,  but  no  rights  acquired  or 
proceedings  taken  under  the  provisions  repealed  shall  be 
impaired  or  in  any  manner  affected  by  this  repeal;  and 
whenever  a  limitation  or  period  of  time  is  prescribed  by 
such  repeal  provisions  for  acquiring  a  right  or  barring 
a  remedy,  or  for  any  other  purpose,  has  begun  to  run 
before  this  act  takes  effect,  and  the  same  or  any  other 
limitation,  is  prescribed  by  this  act,  the  time  of  limitation 
which  shall  have  run  when  this  act  takes  effeci  sliall  be 
deemed  part  of  the  time  prescribed  by  this  act 

"With  relation  to  the  laws  passed  at  the  present  session 
of  the  legislature,  this  act  must  be  construed  as  though 
it  had  been  passed  at  the  first  day  of  the  present  seaalon. 
if  the  provisions  of  any  law  passed  at  the  present  session 
of  the  legislature  contravenes  or  is  inconsistent  with  the 
provisions  of  this  act,  the  provisions  of  such  law  most 
prevail. 

"This  act  shall  take  effect  on  the  first  day  of  July,  one 
thousand  eight  hundred  and  seventy-four. 

"Approved,  March  30.  1874.' 
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ACKNOWLEDGMENTS. 
An  act  to  legalize  certain  acknowledgments. 

[Approved  Marcli  2,  1891;  Stats.  1891,  20.  Superseded  by 
Stats.  1897,  p.  29,  ch.  XXXII  to  the  same  effect.] 

See  sec.   1207,  ante,  curing  defective  acknowledgments 
executed  before  January  1,  1903. 

An  act  to  legalize  acknowledgments  of  certificates  In 
writing  required  by  section  two  of  an  act  entitled  "An 
act  to  provide  for  the  formation  of  chambers  of  com- 
merce, boards  of  trade,  mechanic  institutes,  and  other 
kindred  protective  associations,"  approved  March 
thirty-first,  eighteen  hundred  and  sixty-six,  heretofore 
made  or  taken,  and  to  legalize  all  certificates  hereto- 
fore made,  signed,  and  acknowledged,  and  filed  under 
section  two  of  said  act 

[Approved  March  10,  1885;  1885,  55.] 

Section  1.  All  acknowledgments  heretofore  made  or 
taken  to  the  certificate  in  writing  required  by  section  two 
of  an  act  entitled  ''An  act  to  provide  for  the  formation  of 
chambers  of  commerce,  boards  of  trade,  mechanic  insti- 
tutes, and  other  kindred  protective  associations,'*  approved 
March  thirty-first,  eighteen  hundred  and  sixty-six,  whether 
proven  by  a  witness  or  otherwise,  and  all  certificates  in 
writing  heretofore  made,  signed,  and  acknowledged,  and 
filed  under  section  two  of  said  act,  though  said  certificates 
and  acknowledgments  be  defective  or  irregular,  are  hereby 
legalized  and  made  valid. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

(666) 
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An  act  to  prevent  combinations  to  obstruct   the  sale  ot 
livestock  In  the  state  of  California. 

[Approved  February  27,  1893;  Stats.  1893,  39.] 

§  1.    Combinations  to  prevent  buying  livestock  prohibited. 

9  2.    Corporations    prohibited. 

§  3.    liy-laws   of   corporations. 

54.^  Trusts,   combinations  or  conspiracies. 

§5.'  Selling  livestock   at  any   market. 

I  6.    Punishment. 

Section  1.  It  shall  be  unlawful  for  any  two  or  more 
persons  or  corporations  to  combine  or  agree  together  to 
do  any  act  which  will,  in  any  respect,  prevent  any  person 
from  buying  livestock  at  any  place  in  this  state  from  any 
person  having  the  same  for  sale,  either  for  himself  or  as 
the  representative  or  agent  of  the  owner  of  the  same. 

Sec.  2.  It  shall  be  unlawful  for  any  corporation  or- 
ganized under  the  laws  of  this  state,  or  any  board  of 
directors  or  trustees,  or  stockholders,  or  agents,  or  officers 
of  any  corporation,  to  have,  pass,  or  enforce  any  rule, 
by-law,  or  regulation  whereby  any  officer,  stockholder, 
member,  shareholder,  agent,  servant  thereof,  or  any  other 
person  in  any  way  interested  in  or  connected  with  such 
corporation,  shall  in  any  respect  be  prohibited,  prevented, 
or  enjoined  from  buying  livestock  from  any  other  person 
having  such  livestock  for  sale,  either  as  owner  thereof,  or 
as  the  agent,  representative,  or  assistant  of  such  owner, 
in  any  market  in  this  state,  where  livestock  is  brought  to 
be  sold. 

Sec.  8.  Every  rule, '  regulation,  or  by-law  of  any  cor- 
poration doing .  business  in  this  state,  which  has  for  its 
purpose,  or  which,  directly  or  indirectly,  tends  to  prevent 
its  members  or  stockholders  from  freely  purchasing  live- 
stock from  any  person  lawfully  having  the  same  for  sale, 
upon  any  livestock  market  of  this  state,  are  hereby  de- 
clared to  be  contrary  to  the  public  policy  of  this  state,  and 
unlawful  and  void;  and  any  person  or  persons  who  shall 
attempt,  directly  or  indirectly,  to  enforce  any  such  rule, 
regulation  or  by-law,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  in  addition  to  the  penalties  prescribed  by 
this  act  shall  be  personailv  liab^<^  for  all  damages  which 
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may  arise  from  the  enforcement  of  such  ruie,  jregulation, 
or  by-law,  to  any  person  damaged  thereby. 

Sec.  4.  No  trusts,  combinations,  or  conspiracies  shall 
be  organized  or  exist  In  this  state,  to  prevent  any  person 
or  persons,  or  corporation,  from  selling  livestock  on  com- 
mission, for  such  an  amount  of  commission  as  any  person 
engaged  in  the  business  may  see  fit  to  charge;  and  all 
rules,  regulations,  by-laws,  or  agreements  of  any  corpora- 
tion, association,  society,  or  combination  of  persons, 
whereby  any  such  corporation,  society,  association,  or  com- 
bination of  individuals  are  required  to  charge  not  less  than 
a  given  sum  for  commissions,  or  whereby  any  person  or 
commission  merchant  is,  in  any  respect,  restrained  from 
charging  less  than  a  certain  fixed  sum  for  his  services  as 
such  commission  merchant  in  the  sale  of  livestock,  are 
hereby  declared  to  be  contrary  to  the  public  policy  of  this 
state,  and  unlawful.  And  any  person  who  shall  enter  into 
any  such  trust,  combination,  or  conspiracy,  or  who  shall 
enforce  or  aid,  abet,  assist,  or  encourage  the  enforcement 
of  any  such  rule,  regulation,  by-law,  or  agreement,  shall  be 
liable  to  the  penalties  prescribed  by  this  act,  and  also  shall 
be  personally  liable  to  any  person,  individual,  society,  or 
corporation  who  may  be  injured  In  his  property  or  business 
thereby,  to  the  full  extent  of  the  injury  resulting  there- 
from. 

Sec.  5.  Whoever  shall,  directly  or  indirectly,  be  a  party 
to  any  combination,  conspiracy,  or  association,  which  at- 
tempts, directly  or  indirectly,  to  prevent  any  other  person 
from  freely  selling  livestock  at  any  market  in  this  state 
for  such  persons  as  see  fit  to  engage  his  services,  or  shall 
endeavor  to  compel,  directly  or  Indirectly,  any  person  to 
charge  not  less  than  a  fixed  minimum  sum  for  services  In 
the  sale  of  livestock,  or  shall,  in  any  way,  hinder  or  pre- 
vent another  from  lawfully  selling  livestock  for  another, 
for  such  rate  of  commission  as  may  be  agreed  upon  by  the 
owner  of  the  livestock  and  the  commission  merchant,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  suffer  the  penal- 
ties prescribed  by  this  act,  and  shall  be  personally  liable 
to  anyone  aggrieved  thereby,  for  the  full  amount  of  any 
damage  sustained  by  such  person. 

Sec.  6.  Anyone  who  shall  violate  the  provisions  of  this 
act  shall  be  punished  by  a  fine  In  any  sum  not  less  than 
five  hundred  dollars,  and  not  more  than  five  thousand 
dollars,  or  by  Imprisonment  in  the  county  jail  not  exceed- 
ing one  year,  or  by  either  or  both,  in  the  discretion  of  the 
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court,"  and  shall  be  liable,  in  ciTil  action,  to  any  penon 
aggrieved,  in  such  damagee  as  he  or  she  may  have  sus- 
tained by  the  yiolation  of  this  act. 

Sec.  7.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 


APPRBNTICES. 

An  act  relative  to  apprentices  and  masters. 

[Approved  April  3,  1876;  1875-6,  842;  amended  1880,  p.  28.] 

1.  Minors   may   be  apprenticed. 

2.  By   whom. 

3.  Consent   of   minor  necessary. 

4.  Indentures. 

5.  Idem. 

6.  Idem— -What  to  be  decided  before  they  take  effect. 

7.  Executor  may  bind. 

8.  Superior  court  may  bind. 

9.  Obligations  of  master. 

10.  Money  consideration  and  clothes. 

11.  Treatment  of  apprentices. 

12.  Age  to  be  stated, 
is.  Court  to   hear  complalnta. 

14.  Court   may  discharge   apprentice. 

15.  Liability  of  master. 

16.  Action  against  apprentice  for  neglect,   misdemeanor,   etc 

17.  Court   may  dissolve  apprenticeship. 

18.  Liabiltty  of  parties  to  indenture. 

19.  Misdemeanor. 

20.  When  master  removes  from  this  state. 

Minors  may  be  apprenticed. 

Section  1.  All  minors,  at  the  age  of  fourteen  years,  may 
be  bound  by  covenant  or  indenture,  in  conformity  with  the 
stipulations  herein  specified,  to  any  mechanical  trade  or 
art  or  the  occupation  of  farming,  as  apprentices;  males  to 
the  age  of  twenty-one  years,  and  females  to  the  age  ot 
eighteen. 
Minors  may  be  apprenticed  by  whom. 

Sec.  2.  Minors,  at  or  above  the  age  of  fourteen  years, 
may  be  bound  by  the  father,  or  in  case  of  his  death,  in- 
competency, or  where  he  shall  have  willfully  abandoned 
his  family  for  one  year,  without  making  suitable  provision 
for  their  support,  or  has  become  an  habitual  drunkard, 
agrant,  etc.,  then    by  their  mother,  or    by  their    legal 


guardian;  and  If  iUogltimate,  they  may  be  bound  by  tbeir 
mother;  and  if  they  have  no  parent  competent  to  act,  and 
no  guardian,  they  may  bind  themselves,  with  the  appro- 
bation of  the  superior  court  of  the  county  where  they 
reside;  but  the  power  of  a  mother  to  bind  her  children, 
whether  legitimate  or  illegitimate,  shall  cease  upon  her 
subsequent  marriage,  and  shall  not  be  exercised  by  herself 
or  her  husband,  at  any  time  dpring  her  marriage,  without 
the  approval  of  the  superior  cburt  of  the  county  wherein 
she  or  he  resides.  [Amendment  approved  April  9,  1880; 
Amendments  1880,  28  (Ban.  ed.  177).  Took  effect  Imme- 
diately.] 

See  po8t»  sees.  6,  7,  8. 

Consent  of  minor  necessary. 

Sec.  3.  In  all  cases  the  consent  of  the  minor,  personally, 
is  required  as  a  party  to  the  covenant,  and  should  be  so 
expressed  in  the  Indenture,  and  testified  by  his  or  her 
signing  the  same. 

Indentures. 

Sec.  4.  Indentures  shall  be  signed,  sealed,  and  delivered, 
in  duplicate  copies,  in  the  presence  of  all  the  parties  con- 
cerned, and  when  made  with  the  approbation  of  the 
superior  court,  or  the  Judge  thereof.  In  vacation,  such 
approbation  shall  be  certified  in  writing,  indorsed  upon 
each  copy  of  the  indenture.  One  copy  of  the  indenture 
shall  be  kept  for  the  use  of  the  minor  by  his  parent  or 
guardian  (when  executed  by  them  respectively),  but  when 
made  with  the  approbation  of  the  court,  it  shall  be  de- 
posited in  the  safekeeping  of  the  clerk  of  said  court  for 
the  use  of  the  minor.  The  other  copy  shall  be  held  by  the 
master,  and  delivered  up  by  him  to  the  apprentice  at  the 
expiration  of  his  term  of  service.  [Amendment  approved 
April  9,  1880;  Amendments  1880,  28  (Ban.  ed.  178).  Took 
effect  immediately.] 

Same. 

Sec.  5.  No  Indenture  of  apprentice,  made  in  pursuance 
of  this  act,  shall  bind  the  minor  after  the  death  of  his 
master,  but  the  apprenticeship  shall  be  thenceforth  dis- 
charged, and  the  minor  may  be  bound  out  anew. 

Same. 

Sec.  6.  Facts  of  incapacity,  desertion,  drunkenness,  vag« 
rancy,  etc.,  shall  be  decided  in  the  said  court  by  a  jury, 
before  the  indenture  shall  take  effect,  and  an  indorsement 
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on  the  Indenture,  under  seal  of  the  court,  that  the  charge  ot 
charges  are  proved,  shall  be  sufflcident  evidence  of  the 
mother's  power  to  give  such  consent;  but  if  the  jury  do 
not  find  the  charge  or  charges  to  be  true,  the  person  at 
whose  instance  such  proceedings  may  have  been  had  shall 
pay  all  costs  attending  the  same.  [Amendment  approved 
April  9,  1880;  Amendments  1880,  28  (Ban.  ed.  178).  Took 
effect  immediately.] 

BSzecutor  may  bind. 

Sec.  7.  The  executor,  who  by  the  will  of  the  father  is 
directed  to  bring  up  his  chUd  to  a  trade  or  calling,  shall 
have  power  to  bind  such  by  indenture  in  like  manner  as 
the  father,  if  living,  might  have  done. 

Superior  court  may  bind. 

Sec.  8.  When  any  minor  who  is  poor,  homeless,  charge- 
able to  the  county,  or  an  outcast,  has  no  visible  means  of 
obtaining  an  honest  livelihood,  it  shall  be  lawful  for  tlie 
said  court  to  bind  such  apprentice  until,  if  a  male,  lie 
arrives  at  the  age  of  twenty-one,  and  if  a  female,  to  the 
age  of  eighteen.  [Amendment  approved  April  9,  188U. 
Amendments  1880,  28  (Ban.  ed.  178).  Took  effect  imme- 
diately.] 

Obligations  of  masters. 

Sec  9.  It  shall  be  unlawful  for  any  master  to  remove 
an  apprentice  out  of  this  state;  and  in  all  Indentures  by 
the  said  court  for  binding  out  an  orphan,  or  homeless 
minor,  as  an  apprentice,  there  shall  be  inserted,  among: 
other  covenants,  a  clause  to  the  following  effect:  That  the 
master  to  whom  such  minor  shall  be  bound  shall  cause  the 
same  to  be  taught  to  read  and  write,  and  the  ground  rules 
of  arithmetic,  and  the  ratio  and  proportion,  and  shall  give 
his  requisite  instruction  in  the  different  branches  of  his 
trade  or  calling,  and  at  the  expiration  of  his  term  of  service 
shall  give  him  two  full  new  suits  of  clothes  and  the  sum 
of  fifty  dollars  gold;  and  if  a  female,  she  shall  have  two 
fine  new  suits  of  clothes  and  the  sum  of  fifty  dollars,  gold; 
the  two  new  suits  in  either  case  to  be  worth  at  least  Bitty 
dollars,  gold.  [Amendment  approved  April  9, 1880;  Amend- 
ments 1880,  29  (Ban.  ed.  178.)    Took  effect  immediately.] 
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Money  considerations  and  clothes    the    property    of    ap- 
prentice. 

Sec.  10.  All  considerations  of  money  or  clothes  paid  or 
allowed  by  the  master,  in  conformity  with  the  foregoing 
section,  are  the  sole  property  of  the  apprentice,  and  to 
whom  the  master  is  accountable  for  the  same,  and  he  shall 
pay  or  donate  into  the  hand  of  the  apprentice  alone. 

Treatment  of  apprentices. 

Sec.  11.  Parents  and  guardians  and  the  said  court  shall, 
from  time  to  time,  inquire  into  the  treatment  of  the  chil-. 
dren  bound  by  them,  respectively,  or  with  their  approba- 
tion; and  the  judges  of  the  said  courts  sb^ll  be  responsible 
for  the  charge  of  indentured  apprentices  bound  by  the  ap- 
probation of  their  predecessors  in  office,  and  defend  them 
from  all  cruelty,  neglect,  breach  of  contract,  or  misconduct 
on  the  part  of  their  masters.  [Amendment  approved 
April  9,  1880;  Amendments  1880,  29  (Ban.  ed.  178).  Took 
effect  immediately.] 

Age  to  be  stated. 

Sec.  12.  The  age  of  every  apprentice  shall  be  inserted 
in  the  indenture,  and  all  indentures  entered  into  otherwise 
than  as  is  herein  provided  shall  be,  as  to  all  apprentices 
under  age,  utterly  void. 

Court  to  hear  complaints. 

Sec.  13.  The  superior  court  shall  hear  the  complaints 
of  apprentices,  who  reside  within  the  county,  against  their 
masters,  alleging  undeserved  or  immoderate  correction, 
insufficient  allowance  of  food,  raiment,  or  lodging,  want 
of  instruction  in  the  different  branches  of  their  trade  or 
calling,  or  that  they  are  in  danger  of  being  removed  out 
of  the  state,  or  any  violation  of  the  indenture  of  appren- 
ticeship; and  the  court  may  hear  and  determine  such 
cases,  anil  make  such  order  therein  as  will  relieve  the 
party  in  the  future.  [Amendment  approved  April  9,  1880; 
Amendments  1880,  29  (Ban  ed.  179).  Took  effect  imme- 
diately.] 

Court  may  discharge  apprentice. 

Sec.  14.  The  superior  court  shall  have  power,  where  eir- 
cumstancea  require  it,  to  dischai^  an  apprentice  from  his 
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apprenticeship,  and  in  caae  any  money,  or  other  ttiin^  has 
been  paid  or  contracted  to  be  paid  by^  either  party  In  rela- 
tion to  such  apprenticeship,  the  court  shall  make  such 
order  concerning  the  same  as  shall  seem  Just  and  reason- 
able. If  the  apprentice  so  discharged  shall  have  been 
originally  bound  by  the  superior  court,  it  shall  be  the  dnty 
of  the  court,  if  found  necessary/ again  to  blnd"sacii  ap- 
prentice, if  under  age.  [Amendment  approved  April  9, 
1880;  Amendments  1880,  29  (Ban.  ed.  179.)  Took  effect 
immediately.] 

Liability  of  master. 

Sec.  15.  Every  master  shall  be  liable  to  an  action  on 
the  indenture  for  the  breach  of  any  covenant  on  his  part 
therein  contained;  and  all  damages  recovered  in  such 
action,  after  deducting  the  necessary  chax^ges  in  prosecut- 
ing the  same,  shall  be  the  property  of  the  minor,  and  shall 
be  applied  and  appropriated  to  his  use  by  the  person  who 
shall  recover  the  same,  snd  shall  be  paid  to  the  minor,  if 
a  male,  at  the  age  of  twenty-one  years,  and  li  a  female, 
at  the  age  of  eighteen  years.  If  such  action  is  not  brought 
during  the  minority  of  such  apprentice,  it  may  be  com* 
menced  in  his  own  name  at  any  time  within  six  months 
after  coming  of  age,  but  not  later  than  two  years. 

Action  against  apprentice  for  neglect,  misdemeanor,  etc 

Sec.  16.  An  apprentice  who  shall  be  guilty  of  any  gross 
misbehavior,  or  refusal  to  do  his  duty,  or  willful  neglect 
thereof,  shall  render  himself  liable  to  the  complaint  of  the 
master  in  the  superior  court  of  the  county  wherein  he 
resides,  which  complaint  shall  set  forth  the  circumstances 
of  the  case;  and  to  said  complaint  shall  be  attached  a 
citation,  signed  by  the  clerk  of  said  court,  requiring  the 
apprentice,  and  all  persons  who  have  covenanted  in  his 
behalf,  to  appear  and  answer  to  such  complaint,  which 
complaint  and  citation  shall  be  served  on  them  in  the 
usual  manner  of  serving  civil  process.  [Amendment  ap- 
proved April  9,  1880;  Amendments  1880,  29  (Ban.  ed  179). 
Took  effect  immediately.] 

Court  may  dissolve  apprenticeship. 

Sec.  17.    The  court  shall  proceed  to  hear  and  determine 
the  cause,  and  after  a  full  hearing  of  the  parties,  or  if  the 
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adverse  party  shall  neglect  to  appear  after  dae  notice,  the 
court-  may  render  judgment  or  decree  that  the  master  he 
discharged  from  the  contract  of  apprenticeship,  and  for 
the  costs  of  suit;  such  costs  to  be  recovered  of  the  parent 
or  guardian. of  the  minor,  if  there  be  any  who  signed  the 
Indenture,  and  execution  therefor  Issued  accordingly;  and 
If  there  be  no  parent  or  guardian  liable  for  such  costs, 
execution  may  be  Issued  therefor  against  the  minor,  or  the 
amount  thereof  may  be  recovered  In  an  action  against  him 
after  he  shall  arrive  at  full  age. 

Liability  of  parties  to  Indenture. 

Sec.  18.  The  parties  to  an  Indenture  shall  also  be  liable 
to  the  master  in  an  action  on  the  indenture,  for  the  breach 
of  any  covenant  on  their  part  therein  contained,  com- 
mitted before  the  master  was  so  discharged  from  such 
indenture. 

Misdemeanor. 

Sec.  19.  It  shall  be  unlawful  for  any  person  to  entice, 
counsel,  or  persuade  to  run  away  any  apprentice,  or  em- 
ploy, harbor,  or  conceal  such,  knowing  said  apprentice  to 
be  a  runaway;  and  the  parties  so  ofCending  shall  be  guilty 
of  a  misdemeanor,  and  be  subject  to  fine  of  not  less  than 
fifty  and  not  more  than  one  hundred  dollars,  to  be  re- 
covered by  the  master  in  any  court  having  jurisdiction 
thereof. 

When  master  removes  from  this  state. 

Sec.  20.  Whenever  any  master  of  an  apprentice  shall 
wish  to  remove  out  of  this  state,  or  to  quit  his  trade  or 
business,  he  shall  appear  with  his  apprentice  before  the 
superior  court  of  the  proper  county,  and  if  the  court  be 
satisfied  that  the  master  has  done  justice  to  the  said  ap- 
prentice for  the  time  he  has  had  charge  of  the  same,  such 
court  shall  have  power  to  discharge  such  apprentice  from 
the  service  of  such  master,  and  again  bind  him,  if  neces- 
sary, to  some  other  person.  [Amendment  approved  April  9, 
1880;  Amendments  1880,  80  (Ban.  ed.  179).  Took  effect 
Immediately.] 

Sec  21.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  22.  This  act  shall  take  effect  and  be  in  force  from 
and  after,  its  passage. 
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BANKS  AND  BANKING. 

[See  acts  relating  to  this  subject  in  volume  of  General 
Laws,  title  Banks  and  Banking.] 

An  act  to  repeal  an  act  entitled  "An  act  concerning  cor- 
porations and  persons  engaged  in  the  business  of  bank- 
ing," approved  April  1, 1876. 

[Approved  March  26,  1895;  Stats.  1896,  p.  77.] 

The  people  of  the  state  of  California,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  That  an  act  entitled  "An  act  concerning  cor- 
porations and  persons  engaged  in  the  business  of  banking,*' 
approved  April  first,  eighteen  hundred  and  seventy-six,  be 
and  the  same  is  hereby  repealed. 

Sec.  2.    This  act  shall  take  effect  and  be  In  force  from 
and  after  its  passage. 
[This  act  was  also  repealed  in  1893,  Stats.  1893,  p.  112.] 

An  act  to  compel  savings  banks  to  publish  a  sworn  state- 
ment of  all  unclaimed  deposits. 

[Approved  March  23,  1893;  Stata  1893,  p.  188.] 

Section  1.  The  cashier  or  secretary  of  every  savings 
bank,  savings  and  loan  society,  and  every  institution  in 
which  deposits  of  money  are  made  and  interest  paid 
thereon,  shall,  within  fifteen  days  after  the  first  day  of 
December,  in  the  year  one  thousand  eight  hundred  and 
ninety-three,  and  within  fifteen  days  of  the  first  day  of 
December  of  each  and  every  second  succeeding  year 
thereafter,  return  to  the  board  of  bank  commissioners  a 
Bwom  statement,  showing  the  amount  standing  to  his 
credit,  the  last  known  place  of  residence  or  postofilce  ad- 
dress, and  the  fact  of  death,  if  known  to  said  cashier  or 
secretary,  of  every  depositor  who  shall  not  have  made  a 
deposit  therein,  or  withdrawn  therefrom  any  part  of  his 
deposit,  or  any  part  of  the  interest  thereon,  for  a  period 
of  more  than  ten  years  next  preceding;  and  tne  cashiers 
or  secretaries  of  such  savings  banks,  savings  and  loan 
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societies,  and  instltatioiui  for  deposit  of  sayings,  shall  give 
aotice  of  these  deposits  in  one  or  more  newspai>er8  pub- 
lished in  or  nearest  to  the  city,  city  and  county,  or  town 
where  such  banks  are  situated,  at  least  once  a  week  for 
four  successive  weeks,  the  cost  of  such  publications  to  be 
paid  pro  rata  out  of  said  unclaimed  deposits;  proTided, 
however,  that  this  act  shall  not  apply  to  or  effect  the 
deposit  made  by  or  in  the  name  of  any  person  known  to 
the  said  cashier,  or  secretary  to  be  living,  any  deposit 
which,  with  the  accumulation  thereon,  shall  be  less  thau 
fifty  dollars. 

Sec.  2.  The  board  of  bank  commissioneiB  shall  incor- 
porate in  their  subsequent  report  each  return  which  shall 
have  been  made  to  them,  as  provided  in  section  one  of 
this  act. 

Sec.  3.  Any  cashier  or  secretary  of  either  of  the  banking 
Institutions  mentioned  in  section  one  of  thia  act  neglect- 
ing or  refusing  to  make  the  sworn  statement  required  by 
said  section  one,  shall  be  guilty  of  a  misdemeanor. 

An  act  to  compel  all  depositaries  of  money  and  commercial 
banks  to  publish  a  sworn  statement  of  all  unclaimed 
deposits. 

[Approved  February  26,  1897,  p.  27.] 

I  1.  Sworn  statement,  duty  to  file. 
S  2.  Bank  commiealoners  to  report. 
f  a.    Misdemeanor. 

The  people  of  the  state  of  California,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  The  president,  cashier,  or  secretary  of  every 
bank,  depositary,  society,  or  institution  of  every  kind  or 
character  which  receive  money  on  deposit,  or  in  which  de- 
posits of  money  are  made,  and  upon  which  deposits  no  in- 
terest is  paid,  shall  within  fifteen  days  after  the  first  day 
of  June  in  the  year  one  thousand  eight  hundred  and  ninety- 
seven,  and  within  fifteen  days  of  the  first  day  of  June  of 
each  and  every  second  succeeding  year  thereafter,  return 
to  the  board  of  bank  commissioners,  a  sworn  statement 
showing  the  amount  standing  to  his  credit,  the  last  known 
place  of  reeidence  or  postoflce    address,  and  the  fact  of 
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deatb,  if  known  to  said  president,  cashier,  or  secreUxy, 
of  every  depositor  of  such  iMtnk,  depositary*  society,  or 
institution,  who  shall  not  have  made  a  deposit  therein, 
or  withdrawn  therefrom  any  part  of  his  deposit  or  funds 
to  his  credit  therein,  for  a  period  of  more  thaji  ten  years 
next  preceding;  and  the  presidents,  cashiers,  or  secretaries, 
of  all  such  banks,  depositaries,  societies,  and  insuuitions, 
which  receive  money  on  deposit  or  in  which  deposits  of 
money  is  made,  shall  give  notice  of  these  deposits.  In 
one  or  more  newspapers  published  in  or  nearest  to  tlie  city, 
city  and  county,  or  town  where  such  banks,  depositariee, 
societies,  or  institutions  are  situated,  at  least  once  a 
week  for  four  successive  weeks,  the  cost  of  such  publica- 
tions to  be  paid  pro  rata  out  of  said  unclaimed  deposits; 
provided,  however,  that  this  act  shall  not  apply  to  or 
affect  the  deposit  made  by  or  in  the  name  of  any  person 
known  to  the  said  presidents,  cashiers,  or  secretaries,  to 
belong,  or  any  deposit  which,  with  tilie  aecttmulations 
thereon,  shall  be  less  than  fifty  dollars. 

Sec.  2.  The  board  of  bank  commissioners  shall  incor- 
porate in  their  subsequent  report  each  return  which  sbaii 
have  been  made  to  them,  as  provided  in  section  one  of  this 
act. 

Sec  3.  Any  president,  cashier,  or  secretary  or  either 
of  the  banks,  depositaries,  societies,  or  institutions  named 
in  section  one  of  this  act,  neglecting  or  refusing  to  make 
the  sworn  statement  required  by  said  section  one,  shall 
be  guilty  of  a  misdemeanor. 

An  act  providing  for  the  dissolution  and  winding  up  of 
savings  banks,  trust  companies,  and  banks  of  deposit, 
and  providing  for  the  disposition  of  all  funds  deposited 
therein  and  not  claimed  within  five  years  after  such 
banks  have  ceased  to  do  business,  or  after  the  com- 
mencement of  proceedings  to  dissolve. 

[Approved  March  31,  1891;  Stata.  1891,  p.  271.] 

S  1.  Right  to  dissolve  savings  banks,  etc. 

S  2.  Dissolved  savings  bank  fund. 

I  3.  How  drawn  upon. 

S  4.  "When  same  escheats. 

i  5.  Attorney  general   empowered  to  bilng  actions. 

§  6.  Investment  of  funds. 

§  7.  Bonds   purchased. 

I  8.  To  sell  bonds  to  meet  payments. 

Section  1.    That  any  savings  bank  or  trust  company  or 
bank  of  deposit  heretofore  created  or  which  may  be  here- 
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a^ter  created  Bhall  have  the  right,  on  applieatioii  of  the 
stockholders  or  members  to  the  sai^erior  court  of  the 
county  wherein  Its  principal  place  of  business  is  situated, 
to  disBOlve  said  corporation  in  the  manner  provided  for 
In  title  six,  part  three,  of  the  Code  of  Civil  Procedure. 

Sec.  2.  It  is  hereby  made  the  duty  of  every  person  or 
corporation  holding  funds  of  any  savings  bank  or  trust 
company  or  bank  of  deposit,  at  the  end  of  five  years  from 
and  after  such  bank  has  ceased  to  receive  deposits  or  do 
liuslneBs,  to  pay  the  same  Into  ^e  state  treasury,  which 
money  shall  be  held  in  the  state  treasury  in  a  fund  which 
Is  hereby  designated  as  "the  dissolved  savings  bank  fund"; 
and  at  the  same  time  it  shall  be  the  duty  of  such  person 
or  corporation*  to  furnish  to  the  state  controller  a  list  of 
tlie  names  of  all  depositors  to  whom  said  moneys  belong 
or  to  whom  said  bank  owes  the  same. 

Sec.  8.  The  money  In  said  "the  dissolved  savings  bank 
fnnd"  may  be  drawn  out  on  the  warrants  of  the  state 
controller,'  issued  on  proofs  of  ownership,  approved  and 
allowed  by  the  state  board  of  examiners. 

Sec  4.  All  moneys  paid  into  the  said  "the  dissolved 
savings  bank  fund"  uncalled  for  within  five  years  after 
being  paid  In  shall  escheat  to  the  state,  and  thereafter  only 
drawn  out  in  such  manner  as  now  provided  for  by  law 
for  the  estates  of  deceased  persons  escheated  to  this  state. 

Sec.  5.  That  any  person  or  corporation  failing  to  comply 
with  the  provisions  of  this  act  shall  be  liable  to  the  state 
of  California  for  the  amount  of  money  so  retained  by  them 
contrary  to  the  provisions  of  the  first  four  sections  of 
this  act;  and  the  attorney  general  of  this  state  Is  hereby 
authorized,  emi)owered,  and  directed  to  bring  action,  in 
the  name  of  the  people  of  the  state  of  California,  in  such 
manner  and  upon  the  same  terms  as  now  provided  for 
escheated  estates,  to  recover  judgment  for  said  money,  and 
when  so  recovered,  to  be  paid  Into  the  state  treasury  and 
held  subject  to  the  provisions  of  this  act;  provided,  that 
said  fund  shall  be  liable  for  the  expense  of  the  recovery 
of  the  same,  to  be  paid  out  upon  demands  audited  by  the 
state  board  of  examiners. 

Sec.  6.  Whenever  and  as  often  as  there  is  in  the  state 
treasury  to  the  credit  of  the  said  "the  dissolved  savings 
bank  fund"  the  sum  of  ten  thousand  dollars,  the  state 
board  of  examiners  must  invest  the  same  in  civil  funded 


bonds  of  this  state,  or  in  bonds  of  the  United  States,  or  la 
bonds  of  the  several  counties  of  this  state;  the  InTestments 
to  be  made  in  such  manner  and  upon  such  terms  as  the 
board  shall  deem  for  the  best  Interests  of  the  said  **the 
dissolved  savings  bank  fund";  provided,  that  no  bonds  of 
any  counties  shall  be  purchased,  of  which  the  debt,  debtB» 
or  liabilities  at  the  time  exceed  fifteen  per  cent  of  the 
assessed  value  of  the  taxable  property  of  said  county. 

Sec  7.  All  bonds  purchased  by  the  board  under  the 
provisions  of  this  act  imust  be  delivered  to  the  state 
treasurer,  who  shall  keep  them  as  a  portion  of  said  **the 
dissolved  savings  bank  fund,"  the  Interest  upon  such  bonds 
to  be  placed  by  him  to  the  credit  of  said  fund. 

Sec.  8.  Whenever  the  moneys  on  hand  In  the  state 
treasury,  to  the  credit  of  the  said  **the  dissolved  saTlngs 
bank  fund"  Is  not  sufllclent  to  pay  the  claims  allowed  by 
the  state  board  of  examiners  against  said  fund.  It  shall  be 
the  duty  of  said  board  to  s^  such  bonds  belonging  to 
said  fund  as  they  may  deem  proper,  for  the  purpose  of 
providing  funds  for  the  payment  of  such  claims  so  allowed 
by  them. 

Sea  9.  This  act  shall  take  effect  from  and  after  Its 
passage. 


BENBFTT  SOCIBTEBS. 

An  act  relating  to  mutual  benefit  and  relief  associations. 

[Approved  March  28,  1874;  1873-4,  746.    Axnended  1880,  3S; 

1901,  0.] 

§  1.  Mutual  beneficial  and  relief  asaoolatlaiia. 

I  2.  How  formcRd. 

S  S.  Powers. 

I  4.  Idem. 

I  5.  By-laws. 

]  «.  Old  aaaociationB. 

Mutual  beneficial  and  relief  assodatlona. 

Section  1.  Associations  may  be  fonned  for  the  pnrpoas 
of  payUig  to  the  nominee  of  any  member,  a  sum  upon  the 
death  of  said   member,  not  exceeding   three  dollars  tar 
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each  member  of  snch  associatton.  No  such  association 
shall  exceed  In  number  three  thousand  persons.  [Amend- 
ment approved  February  14,  1901,  Stats.  1901,  p.  6.] 

How  formed. 

Sec.  2.  Such  association  shall  be  formed  by  filing  a 
verified  certidcate  in  the  office  of  the  clerk  of  the  county 
in  which  the  principal  place  of  business  shall  be  situated, 
and  filing  a  like  certificate  in  the  office  of  the  secretary 
of  the  state.  Such  certificate  shall  state  the  general  ob- 
jects o.f  the  association,  its  principal  place  of  business,  and 
the  names  of  the  officers  selected  to  hold  office  for  the  first 
three  months,  and  shall  be  signed  by  said  office ^^,  and 
verified  by  at  least  three  of  them. 

Powers. 

Sec  3.  Said  associations,  upon  the  death  of  each  mem- 
ber, may  levy  an  assessment  upon  each  member  living 
at  the  time  of  the  death,  not  exceeding  three  dollars  for 
each  member,  and  collect  the  same,  and  pay  the  same  to 
the  nominee  of  such  deceased,  and  may  also  provide  the 
payment  of  such  annual  payments  of  members  as  may  be 
deemed  best,  such  annual  assessment  upon  any  one  mem- 
ber not  to  be  raised  above  the  annual  assessment  estab- 
lished at  the  time  such  member  Joins  such  association. 

Idem. 

Sec.  4.  Such  association,  by  its  name,  may  sue  and  be 
sued,  and  may  loan  such  funds  as  it  may  have  on  hand, 
and  may  own  sufficient  real  estate  for  its  business  pur- 
poses, and  other  real  estate  as  it  may  be  necessary  to 
purchase  on  foreclosure  of  its  mortgages;  provided,  such 
real  estate  so  obtained  through  foreclosure  shaii  be  sold 
and  conveyed  within  five  years  from  the  day  title  is  ob- 
tained, unless  the  superior  court  of  the  proper  county  shall, 
upon  petition  and  good  cause  shown,  extend  the  time. 
[Amendment  approved  April  6,  1880;  Amendments  1880, 
25.    (Ban.  ed.  128.)     Took  effect  immediately.] 

By-laws. 

Sec.  5.  Such  association  may  make  such  by-laws,  not 
inconsistent  with  the  laws  of  this  state,  as  may  be  ueces* 
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sary  for  its  goyemment,  and  for  the  transaction  of  its 
business,  and  shall  not  be  subject  to  the  provisions  of  the 
general  insurance  laws. 

Old  associations. 

Sec.  6.  All  associations  heretofore  formed  for  the  ob- 
jects contemplated  by  this  act,  and  now  in  operation,  may 
avail  themselves  of  its  provisions  by  filing  the  certificate 
provided  for  in  section  one;  provided,  that  such  society 
shall  not  have  greater  membership  than  three  thousand. 

Sec.  7.    This  act  shall  take  effect  immediately. 


BOARDS  OF  TRADE:   See  post,  title  Chambers  of  Com- 
merce. 


BONDS. 

An  act  to  facilitate  the  giving  of  bonds  required  by  law. 
[Approved  March  12,  1886;   1885,  114.] 

S  1.    Incorporation  for  gtvlng  bonds. 

§  2.    When  corporation  not  accepted. 

I  3.    Duty  of  insurance  commissioner.  • 

Incorporations  for  giving  bonds. 

Section  1.  Whenever  any  person  who  now  or  here- 
after may  be  required  or  permitted  by  law  to  make,  exe- 
cute, and  give  a  bond  or  undertaking,  with  one  or  more 
sureties,  conditioned  for  the  faithful  performance  of  any 
duty,  or  for  the  doing  or  not  doing  of  anything  in  said 
bond  or  undertaking  specified,  any  head  of  department, 
board,  court,  judge,  officer,  or  other  person  who  Is  now 
or  shall  hereafter  be  required  to  approve  the  sufficiency 
of  any  such  bond  or  undertaking,  or  the  sureties  thereon, 
may  accept  as  sole  and  sufficient  surety  on  such  bond  or 
undertaking,  any  corporation  incorporated  under  the  laws 
of  any  state  of  the  United  States  for  the  purpose  of  mak- 
ing or  guaranteeing  bonds  and  undertakings  required  by 
law,  and  which  shall  have  complied  with  all  the  require- 
ments of  the  laws  of  this  state  regulating  the  admission  or 
such  corporation  to  transact  such  business  in  this  state; 
and  all  such  corporations  are  hereby  vested  with  fall 
power  and  authority  to  make  and  guarantee  such  bonds 
and  undertakings,  and  shall  be  subject  to  all  the  liabili- 
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ties  and  entitled  to  all  the  rights  of  natural  persons  sure- 
ties. 

When  corporation  not  accepted. 

Sec  2.  It  is  further  provided  that  the  guaranty  of  any 
such  company  shall  not  be  accepted  by  heads  of  depart- 
ments or  others,  as  provided  In  section  one  of  this  act, 
whenever  its  liabilities  shall  exceed  its  assets,  as  ascer- 
tained in  the  manner  provided  in  section  three  of  this  act. 

Duty  of  insurance  commissioner. 

Sec.  3.  Whenever  the  liabilities  of  any  such  company 
shall  exceed  its  assets,  the  insurance  commissioner  shall 
require  the  deficiency  to  be  paid  up  within  sixty  days,  and 
if  it  is  not  so  paid  up  then  he  shall  issue  a  certificate 
showing  the  extent  of  such  deficiency,  and  he  shall  pub- 
lish the  same  once  a  week  for  three  weeks  in  a  daily  San 
Francisco  paper,  and  thenceforth,  and  until  such  defi- 
ciency is  paid  up,  such  company  shall  not  do  business  under 
the  provisions  of  this  act.  And  in  estimating  the  condi- 
tion of  any  such  company,  under  the  provisions  of  this 
act,  the  commissioner  shall  allow  as  assets  only  such  as 
are  authorized  under  existing  laws  at  the  time,  and  shall 
charge  as  liabilities,  in  addition  to  eighty  per  cent  of  the 
capital  stock,  all  outstanding  indebtedness  of  the  company, 
and  a  premium  reserve  equal  to  fifty  per  centum  of  the 
premiums  charged  by  said  company  on  all  risks  then  in 
force.  Nothing  herein  contained  shall  apply  to  bonds 
givei}  in  criminal  cases. 

Sec.  4.    This  act  shall  take  effect  immediately. 


BUILDING  AND   LOAN   ASSOCIATIONS. 

An  act  creating  a  board  of  commissioners  of  the  building 
and  loan  associations  and  prescribing  their  duties  and 
powers. 

[Approved  March  23,  1893;   Stats.  1893,  p.  229.    Amended 

1896,  103.] 

§  1.  Bo€U%l  of  comxniasionerB. 

{  2.  Salaries. 

§  3.  Office,  rent,  stationery,  etc. 

§  4.  Bond. 

§  6.  Duties  of— Report. 

§  6.  Visiting  associations. 

I  7.  Duties  of  associations. 

J  8.  Powers  of. 

8  9.  Duty  of  attorney  general— Receivers. 

{  10.  Failure  to  report  to  attorney  generaL 
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I  11.  Schedule  of  property. 

§  12.  Bxaminlns  aocounte  of  receivers. 

S  13.  Investigation  of  affairs. 

S  14.  Violation  of  laws  relating  to  corporations. 

§  15.  Associations  to  pay  assessment. 

S  16.  How  collections  may  be  enforced. 

S  17.  Licenses. 

5  18.  Report  to  commissioners. 

S  19.  Withdrawal   of  stockholders. 

I  20.  "Building  and  loan  association/'   what  includes. 

Section  1.  All  building  and  loan  associations  heretofore 
or  hereafter  Incorporated  under  the  laws  of  this  state,  or 
any  other  state  or  territory,  or  those  of  any  foreign  coun- 
try* and  doing  business  In  this  state,  shall  be  subject  to 
the  examination  and  supervision  of  a  board  of  commis- 
sioners of  loan  association,  which  board  shall  consist  of 
two  commissioners,  each  of  whom  shall  be  an  expert  of 
accounts,  and  shall  be  appointed  by  the  governor,  within 
thirty  days  after  the  passage  of  this  act,  to  hold  office  for 
the  period  of  four  years,  and  until  their  successors  are 
appointed  and  qualified. 

Sec.  2.  The  commissioners  shall  each  receive  a  salary 
of  twenty-four  hundred  dollars  per  annum  and  necessary 
traveling  expenses,  not  to  exceed  for  the  two  commis- 
sioners and  their  secretary,  the  sum  of  seven  hundred 
dollars  per  annum.  Said  commissioners  are  hereby  aa- 
thorlzed  to  appoint  a  secretary  at  a  salary  not  to  exceed 
twelve  hundred  dollars  per  annum,  who  shall  have  power 
to  examine  the  books  and  affairs  of  the  associations,,  the 
same  as  the  commissioners.  All  said  salaries  and  travel- 
ing expenses  shall  be  audited  by  the  state  controller  and 
paid  in  the  same  manner  as  the  salaries  of  other  state 
officers.  [Amendment  approved  March  26,  1895;  Stata 
1895,  103.] 

Sec.  3.  The  commssloners  shall  have  their  office  in  San 
Francisco,  "c^hich  office  shall  be  kept  open  for  business 
every  business  day,  and  during  such  hours  as  are  com- 
monly observed  by  the  banks  of  that  city  as  banking 
hours.  They  shall  procure  rooms  for  their  office  at  a 
monthly  rental  not  exceeding  forty  dollars.  They  may  also 
provide  fuel,  stationery,  printing,  and  other  necessary 
conveniences  connected  with  their  office,  not  to  exceed  an 
aggregate  cost  of  four  hundred  dollars  per  annum.  All 
expenses  authorized  in  this  section  shall  be  audited  and 
paid  in  the  same  manner  as  the  salary  of  the  commission- 
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era.    [Amendment  approyed  March  26,  1895;    Stats.  1895, 
p.  103.] 

Sec.  4.  The  commissioners,  before  entering  upon  the 
duties  of  their  office,  must  each  execute  an  official  bond  In 
the  sum  of  five  thousand  dollars,  and  take  the  oatb  of  office 
as  prescribed  by  the  Political  Code  for  state  officers  In 
general.  The  secretary  appointed  by  said  commissioners 
shall  execute  a  bond  In  the  sum  of  two  thousand  dollars, 
and  take  the  oath  of  office  as  prescribed  by  said  Political 
Code.  [Amendment  approved  March  26,  1895;  Stats.  1896, 
p.  103.] 

Sec.  5.  The  duties  of  the  commissioners  of  building  and 
loan  associations  shall  be  to  furnish  all  corporations 
legally  authorized  to  transact  the  business  of  a  building 
and  loan  association  within  this  state  a  license  authorizing 
them  to  transact  the  business  of  a  building  and  loan 
association  for  one  year  from  the  date  of  said  license;  to 
receive  and  place  on  file  in  their  office  the  annual  reports 
required  to  be  made  by  building  and  loan  associations  by 
this  act;  to  supply  each  association  with  blanK  forms  and 
such  statements  as  the  commissioners  may  require;  to 
make,  on  or  before  the  first  day  of  October  of  each  year, 
a  tabulated  report  to  the  governor  of  this  state,  showing 
the  condition  of  all  institutions  examined  by  them,  with 
such  recommendations  as  they  may  deem  proper,  accom- 
panied by  a  detailed  statement,  verified  by  oath,  of  all 
moneys  received  and  expended  by  them  since  their  last 
report  [Amendment  approved  March  26,  1895;  Stats.  1895, 
p.  103.] 

Sec.  6.  The  commissioners  shall  visit,  once  in  every 
year,  and  as  much  oftener  as  they  may  deem  expedient, 
every  building  and  loan  association  doing  business  in  this 
state.  At  such  visits,  they  shall  have  free  access  to  the 
vaults,  books,  and  papers,  and  shall  thoroughly  inspect  and 
examine  all  the  affairs  of  each  of  said  corporations,  and 
make  such  Inquiries  as  may  be  necessary  to  ascertain  its 
condition  and  ability  to  fulfill  all  Its  engagements,  and 
wheUier  It  has  complied  with  the  provisions  of  law  govern- 
ing such  associations;  they  shall  preserve  in  a  permanent 
form  a  full  record  of  their  proceedings,  including  a  state- 
ment of  the  condition  of  each  of  said  corporations,  which 
shall  be  open  to  the  inspection  of  the  public  during  their 
office  hours. 

Sec  7.    To  f&cilitate  the  examinations  of  the  commis- 


sionera,  as  specified  in  the  foregoing  section,  erery 
tion  sliAll  keep  a  book  of  records,  written  in  ink,  showing 
the  appraised  values  of  the  real  estate  security  held  in 
connection  with  each  loan,  and.  signed  in  each  case  by  the 
appraiser  or  officer  or  committee  of  the  association  malrlng 
such  estimate  value.  The  commissioners  shall  have 
power  to  order  a  revaluation  of  the  securities  of  any  build- 
ing and  loan  association  when  they  deem  it  necessary,  and 
may,  for  that  purpose,  appoint  local  appraisers  at  tbfl 
expense  of  such  association,  the  total  expense  of  aa^di 
appraisement  not  to  exceed  two  dollars  and  fifty  cents  fbr 
each  property  examined  and  appraised.  Each  appraiser 
shall  make  a  sworn  report  to  the  commissioners  of  the 
appraised  values  of  all  property  examined.  [Amendment 
approved  March  26, 1895;  Stats.  1895,  p.  104.] 

Sec.  8.  Either  of  the  commissioners  may  summon  all 
trustees,  officers,  or  agents  of  any  such  corporation,  and 
Buch  other  witnesses  as  he  thinks  proper,  in  relation  to 
the  affairs,  transactions,  and  condition  of  the  corpOTatlon, 
and  for  that  purpose  may  administer  oaths;  and  whoevo* 
refuses,  without  Justifiable  cause,  to  appear  and  testify, 
when  thereto  re<iulred,  or  obstructs  a  commissioner  in  the 
discharge  of  his  duty,  shall  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars,  or  imprisonment  not  ex- 
ceeding one  year,  or  by  both  such  fine  and  imprisonment. 

Sec.  9.  If  the  commissioners,  upon  examination  of  any 
corporation  under  their  supervision,  they  find  that  such  cor- 
poration has  been  violating  the  provisions  of  law  governing 
such  associations,  or  is  conducting  its  business  in  an 
unsafe  manner,  such  as  to  render  its  further  proceeding 
hazardous  to  the  public  or  to  those  having  funds  in  its 
custody,  they  shall  notify  the  attorney  general  of  such 
facts,  and  the  attorney  general,  in  his  discretion,  may 
apply  to  the  Judge  of  the  superior  court  of  the  county  in 
which  such  corporation  is  doing  business  to  issue  an  in- 
junction restraining  such  corporation,  in  whole  or  in  part, 
from  further  proceeding  with  its  business  until  a  hearing 
can  be  had.  Such  Judge  may,  in  such  application,  issue 
such  injunction,  and,  after  a  full  hearing,  may  dissolve  or 
modify  it,  or  make  it  perpetual,  and  may  make  such  orders 
and  decrees,  according  to  the  course  of  proceedings  in 
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equity,  to  restrain  or  inrohlblt  the  further  proeecntion  of 
tbe  business  of  the  corporation,  as  may  be  needful  In  the 
premises;  and  may  appoint  one  or  more  receivers  to  take 
possession  of  its  property  and  efPects,  subject  to  such 
directions  as  may  from  time  to  time  be  prescribed  by  the 
court. 

Sec.  10.  And  if  either  of  the  commissioners,  haying 
lu&owledse  of  the  insolTent  condition,  or  any  ylolation  of 
law,  or  unsafe  practice  of  any  association  onder  their 
supervision,  such  as  renders,  in  their  opinion,  the  conduct 
of  its  business  hazardous  to  its  shareholders  or  depositors, 
and  shall  fail  to  report  the  same  in  writing  to  the  attorney 
general,  as  required  by  this  act,  then  such  commissioner, 
on  conviction  thereof,  shall  be  punished  by  a  nne  of  not 
less  than  five  thousand  dollars  nor  more  than  ten  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than 
one  year  nor  more  than  two  years,  or  by  both  such  fine  and 
imprisonment;  and  his  office  shail  be  declared  vacant  by 
the  governor,  and  a  successor  appointed  to  fill  his  un- 
expired term. 

Sec.  11.  When  receivers  are  so  appointed,  the  secretary 
of  the  corporation  shall  make  a  schedule  of  all  its  property, 
and  its  secretary,  board  of  investment,  and  other  officers 
transferring  its  property  to  the  reclvers,  shall  make  oath 
that  said  schedule  sets  forth  all  the  property  which  the 
corporation  owns,  or  is  entitled  to.  The  secretary  shall 
deliver  said  schedule  to  the  receivers,  and  a  copy  thereof 
to  the  commissioners,  who  may  at  any  time  examine,  under 
oath,  such  secretary,  board  of  investment,  or  other  officers, 
in  order  to  determine  whether  or  not  all  the  property 
which  the  corporation  owns,  or  is  entitled  to,  has  been 
transferred  to  the  receivers. 

Sec.  12.  The  commissioners,  or  one  of  them,  shall,  at 
least  once  in  each  year,  and  as  much  oftener  as  they  may 
deem  expedient,  examine  the  accounts  and  doing  of  all  such 
receivers,  and  shall  carefully  examine  and  report  upon  all 
accounts  and  reports  of  receivers  made  to  the  proper  court 
and  referred  to  the  commissioners  by  the  court,  and,  for 
the  purposes  of  this  section,  shall  have  free  access  to  the 
books  and  papers  relating  to  the  transactions  of  such 
receivers,  and  may  examine  them  under  oath  relative  to 
such  transactions. 


Sec  18.  Upon  the  certificate,  under  oath»  of  any  llTe  or 
more  officers,  trustees,  creditors,  shareholders,  or  de- 
positors of  any  such  corporation,  setting  forth  their  interest 
and  the  reasons  for  making  such  examination,  directed  to 
the  commissioners,  and  requesting  them  to  examine  such 
corporation,  they  shall  forthwith  make  a  full  inyestigation 
of  its  affairs,  in  the  manner  provided. 

Sec.  14.  The  commissioners,  if  in  their  opinion  any  sndi 
corporation  or  its  officers  or  trustees  have  violated  any 
law  in  relation  to  such  corporations,  shall  fortliwlth  report 
the  same,  with  such  remarks  as  they  deem  expedient,  to 
the  attorney  general,  who  shall  forthwith  institute  a  prose- 
cution for  such  violation,  in  behalf  of  the  people  of  the 
state. 

Sec.  15.  To  meet  the  expenses  provided  by  this  act, 
every  building  and  loan  association,  or  corporation  or 
association  doing  business  on  the  building  and  loan  plan, 
shall  pay,  in  advance,  to  the  commissioners,  its  pro  rata 
amount  of  such  expenses,  to  be  determined  by  an  assess- 
ment levied  on  the  shares  of  each  of  such  associations  in 
force  on  the  thirty-flrst  day  of  December,  eighteen  hundred 
and  ninety-two,  pro  rata,  according  to  the  par  value  of 
such  shares;  and  annually  thereafter  the  said  commis- 
sioners shall  levy,  in  a  like  manner,  and  collect  in  advance, 
a  like  assessment  on  the  shares  of  all  such  associations 
in  force  as  per  report,  herein  provided  for,  to  be  made  to 
said  commissioners,  of  the  condition  at  the  close  of  busi- 
ness on  December  thirty-first  of  each  year;  provided, 
however,  that  no  association  shall  pay  less  than  ten 
dollars  per  annum;  and  all  associations  hereafter  organized 
shall  each  pay  to  the  commissioners  for  their  licenses  not 
less  than  one  dollar  per  month  for  the  term  expiring 
December  thirty-first  succeeding,  dating  from  the  time  of 
application  for  license.  [Amendment  approved  March  26. 
1896;  Stats.  1895,  p.  1(H.] 

Sec.  16.  The  collection  of  all  moneys  assessed,  as 
herein  provided,  for  the  annual  expenses,  or  forfeitable  as 
fines  for  failure  to  make  reports  as  herein  specified,  and 
due  from  any  corporation  or  association  coming  within  the 
provisions  of  this  act,  may  be  enforced  by  action  in- 
stituted in  any  court  of  competent  Jurisdiction,  and  all 
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moneys  collected  or  received  by  the  said  commissioners 
under  this  act  shall  be  deposited  with  the  state  treasurer, 
to  the  credit  of  a  fund  to  be  known  and  designated  as  the 
Building  and  Loan  Association  Inspection  Fund." 


«< 


Sec.  17.  No  association  shall  transact  business  in  this 
state  without  first  procuring  from  the  commissioners  of 
building  and  loan  associations  a  cereiflcate  of  authority  or 
license  to  do  so.  To  procure  such  authority  it  must  file 
with  the  said  commissioners  a  certified  copy  of  its  articles 
of  incorporation,  constitution,  and  by-laws,  and  all  other 
printed  rules  and  regulations  relating  to  its  methods  of 
conducting  business;  and  of  all  subsequent  amendments 
or  changes  thereto,  and^  otherwise  comply  with  all  require- 
ments of  law.  No  association,  after  the  expiration  of  the 
term  for  which  a  license  has  been  granted  to  it  by  the 
commissioners  of  building  and  loan  associations,  shall 
continue  to  transact  the  business  of  a  building  and  loan 
association  without  first  procuring  from  said  commission- 
ers a  renewal  of  such  license  on  the  terms  provided  for  in 
this  act;  and  any  corporation  violating  this  provision  shall 
forfeit  the  sum  of  ten  dollars  per  day  during  the  con- 
tinuance of  the  offense;  and  any  violation  of  this  section 
by  any  officer  of  such  association  shall  be  a  misdemeanor. 
The  commissioners  are  authorized  and  empowered  to 
revoke  the  license  of  any  association  under  their  super- 
vision, the  solvency  whereof  is  Imperiled  by  losses  or  ir- 
legularities;  and  the  commissioners  immediately  upon 
revoking  such  license  shall  report  the  facts  to  the  attor- 
ney general,  who  shall  thereupon  take  such  proceedings 
as  is  provided  by  section  nine  of  this  act  [Amendment 
approved  March  26,  1895;  Stats.  1895,  p.  104.] 

Sec.  18.  Every  building  and  loan  association  doing  busi- 
ness in  this  state  shall,  once  in  every  year,  to  wit,  within 
thirty  days  after  the  expiration  of  its  annual  fiscal  term, 
make  a  report,  in  writing,  to  the  commissioners  of  build- 
ing and  loan  associations,  verified  by  the  oath  of  its  presi- 
dent and  secretary  showing  accurately  the  financial  con- 
dition of  such  association  at  the  close  of  said  term.  The 
report  shall  be  in  such  form  as  the  commissioners  shall 
prescribe,  upon  blanks  by  them  furnished  for  that  pur- 
pose, and  shall  specify  the  following  particulars,  namely: 


m  APPBNDIX. 

Name  of  the  carporatlon,  place  where  located,  authorised 
capital  stock,  amount  of  stock  paid  In,  the  names  of  tbe 
directors,  the  amount  of  capital  stock  held  hy  each,  the 
amount  due  to  shareholders,  the  amount  and  character  ot 
all  other  liahilities,  cash  in  hand^  and  the  number  and 
value  of  shares  in  each  and  every  series  of  stock  Issued  by 
the  association.  All  moneys  received  or  disbursed  by  sucb 
association  shall  be  duly  accounted  for.  Any  assodation 
failing  to  file  the  annual  report  within  the  time  specified 
herein,  shall  be  subject  to  a  penalty  of  ten  dollars  per 
day  for  each  and  every  day  such  report  shall  be  delayed  or 
withheld.  [Amendment  approved  March  26,  1896;  Stats. 
1895,  105.] 

Sec.  19.  Stockholders  desiring  to  withdraw  from  any 
association,  or  to  surrender  a  part  or  all  of  their  stock, 
shall  have  power  to  do  so  by  giving  thirty  days'  notice  In 
writing  of  such  intention  to  withdraw.  On  the  expiration 
of  sudi  notice,  the  stockholder  so  withdrawing  shall  be 
entitled  to  receive  the  full  amount  paid  in  by  him  or  tier, 
together  with  such  proportion  of  the  earnings  thereon  as 
the  by-lawB  may  provide,  or  as  may  have  been  fixed  by 
the  board  of  directors;  provided,  that  not  more  than  one- 
half  of  the  monthly  receipts  in  any  one  month  shall  be 
applied  to  withdrawals  for  that  month,  without  the  con- 
sent of  the  board  of  directors,  and  no  shareholder  shall  be 
permitted  to  withdraw,  whose  stock  is  pledged  as  security 
to  the  association  for  a  loan  until  such  loan  is  fully  paid. 
Such  withdrawals  shall  be  paid  In  succession,  in  the  order 
that  the  notices  are  given. 

Sec.  20.  The  name  "Building  and  Loan  Association,'' 
and  all  reference  to  the  same  as  "association"  or  "associa- 
tions/' as  used  in  this  act,  shall  include  all  corporations, 
societies,  or  organizations,  investment  companies,  or  asso^ 
ciations,  whether  organized  in  this  state  or  represented  by 
agents,  doing  a  savings  and  loan  or  investment  business, 
and  which  are  not  under  the  direct  supervision  of  the 
bank  commissioners  or  the  insurance  commissioner,  and 
whether  issuing  certificates  of  stock  which  mature  at  a 
time  fixed  in  advance  or  not,  and  shall  also  include  any 
association  or  company  which  is  based  on  the  plan  of  build- 
ing and  loan  associations,  and  which  contains  features 
similar  to  such  associations;  and  said  commissioners  are 
hereby  vested  with  the  power  of  determining  whether  such 
association  or  aBSociations  contain  such  features  as  are 


CBMETERIBS-CHAICBERS  OF  COMMBRCB.  W 

based  on  plans  similar  to  those  of  building  and  loan  asso- 
ciations, and  whether  they  properly  come  within  the  pur- 
view of  this  act  [Amendment  approved  March  26,  1895; 
Stats.   1895,   106.] 

Sec  21.    All  acts  or  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  22.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 


CISMBTBRIES. 

Act  authorizing  incorporation  of  rural  cemetery  cor- 
porations: See  act  of  April  28,  1859;  Stats.  1859,  p.  281; 
and  amendments  1863-4,  p.  12;  1891,  p.  264.  See,  also, 
act  of  March  2,  1899,  Stats.  1899,  36,  supplemental  to  the 
act  of  April  28,  1859. 

Act  providing  manner  of  execution  of  deeds  by  cemetery 
corporations:  See  post,  title  Corporations. 


CHAMBERS  OF  COMMERCB. 

An  act  to  provide  for  the  formation  of  chambers  of  com- 
merce, boards  of  trade,  mechanic  Institutes,  and  other 
kindred  protective  associations. 

[Approved  March  81,  1866;   1866^,  469.    Amended  1867-8, 

6;  1885,  76.] 

This  act  came  within  the  provisions  of  the    repealing 
clause  in  section  288,  Civil  Code.    It  was,  however,  amended 
by  the  act  of  1885,  p.  76,  and  is  therefore  set  out  in  fulL 

S    1.  Corporations  may  be  formed. 

{    2.  Certificate  of  Incorporation. 

8    8.  Certified  copy  shall  be  evMenoe. 

i    4.  Corporations,    rights  and   powers. 

5.  Slock  and  certificates. 

6.  Trustees,   etc. 

7.  Real  uid  personal  estate. 
I    8.  By-laws. 

S    9.    Meetings. 

I  10.    Power  to  levy  assessments. 

i  11.    Existing  corporations. 

Corporations  may  be  formed. 

Section  1.    That  corporations  for  the  formation  and  or- 
ganisEation  of  chambers  of  commerce,    boards  of  trade» 
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mechanic  instltateB^  and  other  associations  for  the  ex- 
tension and  promotion  of  trade  and  commerce,  or  the  ad- 
yancement,  protection,  and  bnproyement  of  the  mechanic 
arts  and  sciences,  may  be  formed  and  organised  according 
to  the  provisions  of  this  act,  and  such  corporations  and  the 
members  thereof  shall  be  subject  to  the  liabilities  herein 
imposed,  and  to  none  other. 

Certificate  of  Incoiporation. 

Sec.  2.  Any  twenty  or  more  i^ersons  who  may  desire 
to  form  a  corporation  for  either  of  the  purposes  specified 
in  the  preceding  section  shall  make,  sign,  and  acknowledge, 
before  some  officer  competent  to  take  acknowledgment  of 
deeds,  and  file  in  the  office  of  the  county  clerk  of  the 
county  In  which  the  principal  place  of  business  of  tne 
company  is  Intended  to  be  located,  and  a  certified  copy 
thereof  In  the  office  of  the  secretary  of  state,  a  certificate 
in  writing,  in  which  shall  be  stated  the  corporate  name 
of  the  corporation,  the  object  for  which  the  corporation 
shall  be  formed,  the  time  of  its  existence,  not  to  exceed 
fifty  years,  and  the  name  of  the  city  or  town,  and  county, 
in  which  the  principal  place  of  business  of  the  corporation 
is  to  be  located. 

Certified  copy  shall  be  evidence. 

Sec.  3.  A  copy  of  any  certificate  of  incorporation  filed 
in  pursuance  of  this  act,  and  certified  by  the  county  clerk 
of  the  county  in  which  it  is  filed,  or  his  deputy,  or  by  the 
secretary  of  state,  shall  be  received  in  all  courts,  actions, 
proceedings  and  places,  as  presumptive  evidence  of  the 
facts  therein  stated. 

Corporation — Rights  and  powers. 

Sec  4.  When  the  certificate  provided  for  in  section  two 
of  this  act  shall  have  been  filed  as  therein  provided,  the 
persons  who  shall  have  signed  and  acknowledged  the  same, 
and  such  persons  as  shall  thereafter  become  their  asso- 
ciates or  successors,  shall  be  a  body  politic  and  corporate, 
and  by  their  corporate  name  have  succession  for  the 
period  limited  and  power: 

1.  To  sue  and  be  sued  In  any  court; 

2.  To  make  and  use  a  common  seal,  and  to  alter  the 
same  at  pleasure; 

8.  To  lease,  purchase,  hold,  sell,    mortgage,  convey  In 
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tniBt,  ccmyey,  release  from  trust  or  mortgage,  such  real 
and  personal  estate  as  hereinafter  provided  in  this  act; 

4.  To  elect  or  appoint  such  officers,  agents,  and  servants 
as  the  busineoB  of  the  corporation  shall  require; 

5.  To  make  by-laws,  not  inconsistent  with  the  laws  of 
this  state,  providing  for  the  organisation  of  the  corpora- 
tion and  the  management  of  its  afPairs. 

Stock  and  certificates. 

Sec.  5.  Ck)rporations  formed  under  this  act  may  have 
a  capital  stock,  and  may  issue  certificates  to  represent 
shares  of  such  capital  stock;  provided,  that  tne  certificate 
directed  in  the  second  section  of  this  act  to  be  executed 
and  filed  shall  contain  a  statement  of  the  amount  of  such 
capital  stock  and  the  number  of  shares  into  which  it  is 
divided;  and  provided,  further,  that  the  rlerhts  and  priv- 
ileges to  be  accorded  to  stockholders,  as  distinct  from 
those  to  be  accorded  to  members  at  large  of  the  corpora- 
tion, and  the  obligations  to  be  imposed  upon  stockholders 
in  the  same  relation,  shall  be  fixed  and  established  in  the 
by-laws  of  each  of  such  corporations. 

Trustees,  etc. 

Sec  6.  Ck)rporations  formed  under  this  act  may  confer 
upon  a  board  of  trustees  or  directors,  or  upon  a  body  to 
be  styled  the  executive  committee  of  the  corporation,  the 
right  to  exercise  all  or  any  portion  of  the  corporate  pow- 
ers of  the  corporation;  provided,  that  the  certificate  di- 
rected by  the  second  section  of  tms  act  to  be  executed  and 
filed  in  those  cases  In  which  the  right  to  exercise  the 
corporate  powers  is  confined  to  a  board  of  trustees  or 
directors,  or  to  a  body  to  be  styled  the  executive  commit- 
tee of  the  corporation,  shall  state  the  fact,  and  also 
whether  the  right  is  limited  or  otherwise;  and  in  such 
corporations  the  said  certificate  shall  also  state  the  num- 
ber of  such  trustees  or  directors,  or  committee,  and  the 
names  of  those  who  shall  have  been  selected  to  manage 
the  affairs  of  the  corporations  for  the  first  six  months. 

Real  and  personal  estata. 

Sec.  7.  Corporations  formed  under  the  provisions  of 
this  act  shall  be  capable  in  law  to  lease,  purchase,  have, 
hold,  use,  take  possession  of,  and  enjoy,  in  fee  simple  or 
otherwise,  any  personal  or  real   estate  within  this  state 
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neeeflsary  f6r  the  nsds  and  purposes  of  such  oorporadoa, 
and  the  same  to  sell,  lease,  deed  in  trust,  alien,  and  dls^ 
pose  of  at  their  pleasure.  All  real  estate  owned  by  the 
corporation  shall  be  held  in  the  name  of  the  same,  and  all 
conyeyances  made  by  such  corporation  shall  be  signed  by 
the  president  and  secretary,  and  attested  by  the  corporate 
seal;  provided,  that  no  corporation  formed  under  this  act 
shall  engage  in  any  mercantile,  commercial  or  mechanical 
business.  [Amendment  approved  March  10,  1S85;  Statutes 
and  amendments  1885,  76;  tools  effect  from  passage;  re- 
pealed conflicting  acts.] 

See  note  under  sec.  12.  post 

[Act  to  legalize  defective  acknowledgments  taken  under 
this  act:  See  ante,  Appendix,  title  Acknowledgments.] 

By-laws. 

Sec.  8.  The  by-laws  of  all  corporations  formed  under 
the  provisions  of  this  act  without  capital  stock  shall  pre- 
scribe how  members  of  the  corporation  shall  be  admitted, 
and  how  expelled,  and  how  of&cers,  agents,  and  servants 
shall  be  elected  or  appointed;  and  such  provisions  in  the 
by-laws  of  any  such  corporation  shall  have  full  force  and 
effect  as  between  private  parties  and  said  corporation. 

Meetings. 

Sec.  9.  Corporations  formed  under  the  provisions  of 
this  act  shall  determine  by  their  by-laws  the  manner  of 
calling  and  conducting  their  meetings,  the  number  of 
members  that  shall  constitute  a  quorum,  ihe  manner  of 
levying  and  collecting  assessments,  the  officers  of  the 
same,  and  the  manner  of  their  election  or  appointment, 
and  their  tenure  of  office;  and  may  prescribe  suitable  pen- 
alties  for  the  violation  of  their  by-laws,  not  exceeding  in 
any  case  one  hundred  dollars  for  any  one  offense. 

rower  to  levy  assessments. 

Sec.  10.  Corporations  formed  under  the  provisions  of 
this  act  having  no  board  of  trustees,  or  directors,  or  exec- 
utive committee,  shall  have  power  to  levy  and  collect  from 
the  members  thereof,  for  the  purpose  of  paying  the  proper 
and  legal  expenses  of  such  corporation,  assessments  la 
the  manner  which  may  be  prescribed  by  the  by-laws  of 
uch  corpor?)tion,  and  not  otherwise. 


CHAMBBR8  OF 
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E2zi8tlng  corporations  may  take  benefit  of  this  act 

Sec.  11.  Any  existing  corporation,  association,  or  insti- 
tution formed  for  either  of  the  purposes  contemplated  by 
this  act,  may,  by  a  vote  of  a  majority  of  the  members 
voting  at  a  meeting  called  specially  for  the  purpose,  be- 
come entitled  to  the  benefit  of  this  act  on  filing  the  certifi- 
cate required  by  this  act;  provided,  a  notice  of  the  meet- 
ing and  its  object  shall  be  published  in  a  paper  of  general 
circulation  in  the  county  in  which  the  principal  place  of 
business  of  such  corporation,  association,  or  Institution  is 
located,  for  at  least  ten  days  previous  to  the  day  on  which 
such  meeting  is  to  be  held;  and  provided  further,  that  the 
certificate  herein  provided  to  be  filed  shall  be  signed  and 
acknowledged  by  at  least  five  of  the  members  of  such 
corporation,  association,  or  institution,  and  contain  a  list 
of  the  members  who  desire  to  become  members  of  the 
corporation.  And  upon  the  filing  of  such  certificate  as 
provided  by  this  act,  the  persons  signing  and  acknowledg- 
ing the  same,  and  those  named  therein,  and  such  persons 
as  shall  thereafter  become  ther  associates  or  successors, 
shall  be  a  body  politic  and  corporate,  with  all  the  powers 
and  privileges  conferred  by  lxiis  act,  and  shall  thereupon 
succeed  and  become  entitled  to  all  the  rights,  franchises, 
and  property  of  such  corporation,  association,  or  institu- 
tion. 

Effect 

Sec.  12.  This  act  shall  be  in  force  from  and  aftor  Its 
passage;  and  all  corporations  formed  under  it  are  hereby 
exempted  from  the  operation  of  all  laws  and  parts  of  laws 
Incon'slstent  with  its  provisions. 

Section  1  of  the  above  act  contained  a  proviso  origi- 
nally limiting  the  amount  of  realty  that  could  be  held  by 
incorporations  under  this  statute  to  two  hundred  and  fifty 
thousand  dollars.  This  section  was  amended  in  1868  by 
an  act  approved  January  14,  1868,  enlargiug  the  amount  to 
three  hundred  and  fifty  thousand  dollars.  The  amend- 
ment of  1885  removes  the  limit  altogether. 


CO-OPBRATIVH  ASSOCIATIONS. 

An  act  to  provide  for  incorporation,  operation,  and  man- 
agement of  co-operative  associatons. 

[Approved  March  27,  1895;  Stats.  1895,  221.] 

8    1.  How   forraeil. 

{    2.  RisrhtB  and  llabtlltlen  of  members. 

§    3.  Articles  of  aseociatJon. 

{    4.  By-lawB,    meetings,  electlonft. 

§    5.  By-laws   to   be  recorded. 

\    6.  Property  Is  subject  to  execution. 

§    7.  Business  may  be  changed. 

I    8.  Profits,    how   divided. 

f    9.  Powers  of  associations. 

§  10.  Associations  may  be  consolidated. 

§  11.  Associations  may  b3  dissolved. 

I  12.  Rights  of  attorney  general  to  bring  suit. 

S  13.  Act  to  be  liberally  construed. 

The  people  of  the  state  of  Callfomia,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  It  shall  be  lawful  for  five  or  more  persons 
to  form  a  cooperative  association  for  the  purpose  of  trans- 
acting any  lawful  business.  Such  associations  shall  not 
have  or  issue  any  capital  stock,  but  shall  issue  member- 
ship certificates  to  each  member  thereof ,  and  such  member- 
ship certificates  cannot  be  assigned  so  that  the  transferee 
thereof  can  by  such  transfer  become  a  member  of  the  as- 
sociation except  by  the  resolution  of  the  board  of  direct- 
ors of  the  association.  But  by  the  resolution  of  consent 
of  the  board  of  directors,  such  certificates  may  be  trans- 
ferred, so  that  the  tran^eree  may  become  a  member  in 
lieu  of  the  last  former  holder  thereof. 

Sec.  2.  In  such  association  the  rights  and  interest  of 
all  members  shall  be  equal,  and  no  member  can  have 
or  acquire  a  greater  interest  therein  than  any  other  mem- 
ber has.  At  every  election  held  pursuant  to  the  by-laws 
each  member  shall  be  entitled  to  cast  one  vote  and  no 
more.  All  persons  above  the  age  of  eighteen  years,  re- 
gardless of  sex,  shall  be  eligible  to  membership.  If  other^ 
wise  qualified  and  elected  as  the  by-laws  may  provide. 
The  by-laws  shall  provide  for  the  amount  of  the  indebted- 
ness which  such  association  may  incur.  And  no  member 
shall  be  responsible  individually,  or  personally  liable,  for 
any  of  the  debts  or  liabilities  of  the  association  in  excess 
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of  hlfl  proportton  of  such  Indebtedness;  but  in  case  of  the 
failure  and  Inaolyency  of  such  association,  may  be  required 
to  pay  any  unpaid  dues  or  installments  which  have,  be- 
fore such  insolvency,  become  due  from  such  member  to 
the  association,  pursuant  to  its  by-laws. 

Sec.  8.  Every  association  formed  under  this  act  shall 
prepare  articles  of  association,  in  writins,  which  shall  set 
forth:  The  name  of  the  association,  the  purpose  for  which 
it  is  formed,  the  place  where  its  principal  business  is  to 
be  transacted,  the  term  for  which  it  is  to  exist  (not  to  ex- 
ceed fifty  years),  the  number  of  the  directors  thereof,  and 
the  names  and  residences  of  those  selected  for  the  first 
year,  the  amount  which  each  member  is  to  pay  upon  ad- 
misBlon  as  membership  fee,  and  that  each  member  signing 
the  articles  has  actually  paid  in  such  sum,  and  that  the 
interest  and  right  of  each  member  therein  is  to  be  equal. 
Snch  articles  of  association  must  be  subscribed  by  the 
original  associates  or  members,  and  acknowledged  by  each 
before  some  person  competent  to  take  an  acknowledgment 
of  a  deed  in  this  state.  Such  articles  so  subscribed  and 
acknowledged  shall  be  filed  in  the  office  of  the  secretary 
of  state,  who  shall  furnish  a  certified  copy  thereof,  which 
shall  be  filed  in  the  office  of  the  county  clerk  of  the  county 
where  the  principal  business  of  such  association  is  to  be 
transacted;  and  from  the  time  of  such  filing  in  the  office 
of  said  county  clerk  the  association  shall  be  complete,  and 
shall  have  and  exercise  all  the  powers  for  which  it  was 
formed. 

Sec.  4.  Every  association  formed  under  this  act  must, 
within  forty  days  after  it  shall  so  become  an  association, 
adopt  a  code  of  by-laws  for  the  government  and  manage- 
ment of  the  association,  not  inconsistent  with  this  act 
A  majority  of  all  the  associates  shall  be  necessary  to  the 
adoption  of  such  by-laws,  and  the  same  must  be  written 
in  a  book,  and  subscribed  by  the  members  adopting  the 
same;  and  the  same  cannot  be  amended  or  modified  ex- 
cept by  the  vote  of  a  majority  of  all  the  members,  after 
notice  of  the  proposed  amendment  shall  be  given,  as  the 
by-laws  may  provide.  Such  association  may,  by  its  code 
of  by-laws,  provide  for  the  time,  place,  and  manner  of 
calling  and  conducting  its  meetings;  the  numDer  of  di- 
rectors, the  time  of  their  election,  their  term  of  office,  the 
mode  and  manner  of  their  removal,  the  mode  and  manner 
of  filling  vacancies  in  the  board  caused  by  death,  resigna- 


tion,  remoyal,  or  otherwise,  and  the  power  and  authority 
of  such  directors,  and  how  many  thereof  shall  be  neoss- 
sary  to  the  exercise  of  the  powers  ol  such  directors,  whlcfa 
must  he  at  least  a  majority;  the  compensation  of  any  of 
the  directors,  or  of  any  officer;  the  number  of  the  offlcen, 
if  any,  other  than  the  directors,  and  their  term  of  office; 
the  mode  of  removal,  and  the  method  of  fllllns  a  yacancy; 
the  mode  and  manner  of  conducting  business;  the  mode 
and  manner  of  conducting  elections,  and  may  provide  for 
voting  by  ballots  forwarded  by  mail  or  otherwise;  pro- 
vided, the  method  shall  secure  the  secrecy  of  tne  ballot; 
the  mode  and  manner  of  succession  of  memoership,  and 
the  qualifications  for  membership,  and  on  what  conditions, 
and  when  membership  shall  cease,  and  the  mode  and  man- 
uer  of  expulsion  of  a  member  subject  to  the  right  that  an 
expelled  member  shall  have  a  right  to  have  the  board  of  di- 
rectors  appraise  his  interest  in  the  association  in  either 
money,  property,  or  labor,  as  the  directors  shall  deem  best, 
and  to  have  the  money,  property,  or  labor  so  awarded  him 
paid  or  delivered,  or  performed  within  forty  days  after  ex- 
pulsion; the  amount  of  membership  fee,  and  tne  dues,  in- 
stallments, or  labor  which  each  member  shall  be  required 
to  pay  or  perform,  if  any,  and  the  manner  of  collection  or 
enforcement,  and  for  forfeiting  or  selling  of  membership 
interest  for  nonpayment  or  nonperformance;  the  method, 
time,  and  manner  of  permitting  the  withdrawal  of  a  mem- 
ber, if  at  all,  and  how  his  interest  shall  be  ascertained. 
either  in  money  or  property,  and  within  what  time  the 
same  shall  be  paid  or  delivered  to  such  member;  the  mode 
and  manner  of  ascertaining  the  interest  of  a  member  at 
his  death,  if  his  legal  representatives  or  none  of  them  de- 
sire to  succeed  to  the  membership,  and  whether  the  same 
shall  be  paid  to  his  legal  representatives  in  money,  or 
property,  or  labor,  and  within  what  time  the  same  shall 
be  paid,  or  delivered,  or  perforined;  such  other  things  as 
may  be  proper  to  carry  out  the  purixose  for  which  the  as- 
sociation was  formed. 

Sec.  5.  The  by-laws  and  all  amendments  must  be  re- 
corded in  a  booX  and  kept  in  the  office  of  the  association, 
and  a  copy,  certified  by  the  directors,  must  be  filed  In  the 
office  of  the  county  clerk  where  the  principal  business  is 
transacted. 
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Sec.  6.  The  proi>erty  of  sach  aBsociation  shall  be  sub- 
ject to  Judgment  and  execution  for  the  lawful  debts  of  the 
association.  The  interest  of  a  member  in  such  association, 
if  sold  upon  execution  or  any  Judicial  or  governmental  or- 
der whatever,  cannot  authorize  the  purchaser  to  have  any 
right  except  to  succeed,  as  a  member  in  the  association, 
with  the  consent  of  the  directors,  to  the  rights  of  the 
member  whose  Interest  is  thus  sold.  If  the  directors  shall 
choose  to  pay  or  settle  the  matter  after  such  sale,  they 
may  either  cancel  the  membership,  and  add  the  interest 
thus  sold  to  the  assets  or  common  property  of  the  asso- 
ciation, or  reissue  the  share  or  right  to  a  new  member 
upon  proper  payment  therefor,  as  the  directors  may  deter- 
'mine. 

Sec.  7.  The  purpose  of  the  business  may  be  altered, 
changed,  modified,  enlarged,  or  diminished  by  a  vote  of 
two-thirds  of  all  the  members,  at  a  special  election  to  be 
called  for  such  purpose,  of  which  notice  must  be  given  the 
same  as  the  by-laws  shall  provide  for  election  of  directors. 

Sec.  8.  The  by-laws  shall  provide  for  the  time  and  man- 
ner in  which  profits  shall  be  divided  between  the  mem- 
bers, and  what  proportion  of  the  profits,  if  any,  shall  be 
addCKl  to  the  common  property  or  funds  of  the  associa- 
tion. But  the  by-laws  may  provide  that  the  directors  may 
suspend  or  pass  the  payment  of  any  such  profit,  or  install, 
ment  of  earnings,  at  their  discretion. 

Sec.  9.  Every  association  formed  under  this  act  shall 
have  power  of  succession  by  its  associate  name  for  fifty 
years;  to,  in  such  name,  sue  and  be  sued  in  any  court; 
to  make  and  use  a  common  seal,  and  alter  the  same  at 
pleasure;  to  receive  by  gift,  devise,  or  purchase,  hold,  and 
convey  real  and  personal  property,  as  the  purposes  of  the 
association  may  require;  to  appoint  such  subordinate 
agents  or  officers  as  the  business  may  require;  to  admit 
associates  or  members,  and  to  sell  or  forfeit  their  interest 
in  the  association  for  default  of  installments,  or  dues,  or 
work,  or  labor  required,  as  provided  by  the  by-laws;  to 
enter  into  any  and  all  lawful  contracts  or  obligations 
essential  to  the  transaction  of  its  affairs,  for  the  purpose 
for  which  it  was  formed,  and  to  borrow  money,  and  issue 


Section  1.  B^rer7  corporation  doing  tmslnesB  in  this 
state  shall  pay  the  mechanics  and  laborers  employed  by 
it  the  wages  earned  by  and  due  them  weekly  or  monthly, 
on  such  day  In  each  week  or  month  as  shall  be  selected 
by  said  corporation. 

Sec.  2.  A  violation  of  the  provisions  of  section  one  of 
this  act  shall  entitle  each  of  the  said  mechanics  and  labor- 
ers to  a  lien  on  all  the  property  of  said  corporation  fbr  tJie 
amount  of  their  wages,  which  lien  shall  take  preference 
over  all  other  liens,  except  duly  recorded  mortgages  or 
deeds  of  trust;  and  in  any  action  to  recover  the  amonnt 
of  such  wages  or  to  enforce  said  lien,  the  plaintiff  riiall 
be  entitled  to  a  reasonable  attorney's  fee,  to  be  fixed  by 
the  court,  and  which  shall  form  part  of  the  judgment  in 
said  action,  and  shall  also  be  entitled  to  an  attachment 
against  said  property. 

Declared  unconstitutional  in  Slocum  v.  Bear  Valley  Irri- 
gation Co.,  122  GaL  565. 

An  act  requiring  every  corporation  doing  business  in  this 
state  to  pay  their  employees,  and  each  of  them,  at  least 
once  in  each  and  every  month,  the  wages  earned  by 
such  employee;  to  limit  the  defenses  which  may  be  set 
up  by  such  corporation  to  assignments  of  wages^  set- 
off or  counterclaim,  or  the  absence  of  such  employee 
at  the  time  of  making  payment,  and  in  case  of  such  ab- 
sence the  wages  are  payable  upon  demand;  to  prohibit 
assignments  of  wages  for  the  purpose  of  evading  the 
provisions  of  this  act  and  agreements  to  accept  wages 
at  longer  periods  than  as  herein  provided  as  a  eon. 
ditlon  of  employment;  to  fix  a  penalty  for  this  violation 
of  the  provisions  of  this  act  by  such  corporation,  and 
to  provide  for  the  disposition  of  any  fines  recovered 
from  corporations  violating  the  same. 

[Approved  March  29,  1897;  Stats.  1897,  p.  231.] 
See  note  under  sec  8. 

9  L  Corporation  must  pi^*  wages  monthly. 

§  2.  Lien  In  case  of  failure. 

{  ft.  Defenses. 

9  4.  Assignment  of  wages. 

{  6.  Agreement  as  to  wages.  i 

J  6.  In  what  money  wages  payable. 

I  7.  Penalty. 
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The  people  of  the  state  of  California,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  Every  corporation  doinig  business  in  this 
state  shall  pay,  at  least  once  a  month,  each  and  every 
employee  employed  by  such  corporation,  in  transacting  or 
carrying  on  its  business,  or  in  the  performance  of  labor  for 
It,  the  wages  earned  by  such  employee  during  the  pre- 
ceding month;  provided,  however,  that  if  at  tne  time  of 
payment  any  employee  shall  be  absent,  or  not  engaged  in 
his  usual  employment,  he  shall  be  entitled  to  said  payment 
at  any  time  thereafter  upon  demand. 

Sec.  2.  A  violation  of  any  of  the  provisions  of  section 
one  of  this  act  shall  entitle  each  of  the  said  employees  to 
a  lien  on  all  the  property  of  said  corporation  for  the  amount 
oi  their  wages,  which  lien  shall  take  preference  over  all 
other  liens,  except  duly  recorded  mortgages  or  deeds  of 
trust;  and  in  any  action  to  recover  the  amount  of  such 
wages,  or  to  enforce  said  lien,  the  plaintiff  shall  be  entitled 
to  a  reasonable  attorney's  fee,  to  be  fixed  by  the  court,  and 
which  shall  form  part  of  the  Judgment  in  said  action,  and 
shsdl  also  be  entitled  to  an  attachment  against  said  prop- 
erty. An  unrecorded  deed  shall  be  no  defense  to  such 
actions. 

Sec.  3.  That  on  the  trial  of  any  action  against  such  cor- 
poration for  a  violation  of  the  provisions  of  this  act,  such 
corporation  shall  not  be  allowed  to  set  up  any  defense  for 
a  failure  to  pay  monthly  any  employee  engaged  in  trans- 
acting or  carrying  on  its  business  the  wages  earned  by 
such  employee  during  the  preceding  month,  other  than  the 
fact  that  such  wages  were  not  earned,  except  a  valid  as- 
signment of  such  wages,  a  setoff  or  counterclaim  against 
the  same,  or  the  absence  of  such  employee  from  his  usual 
employment  at  the  time  of  the  payment  of  the  wages  so 
earned  by  him. 

Sec.  4.  No  assignment  of  future  wages,  payable  monthly 
under  the  provisions  of  this  act,  shall  be  made  to  the 
corporation  firom  which  such  wages  are  or  may  become 
due,  to  any  person,  on  behalf  of  such  corporation,  for  the 
purpose  of  evading  the  provisions  of  this  act,  and  all  such 
assignments  are  hereby  declared  to  be  invalid. 

Sec.  5.  No  corporation  shall  require,  and  no  employee 
of  such  corporation  shall  make,  any  agreement  to  accept 
wages  at  longer  periods  than  as  provided  in  this  act  as  a 
condition  of  employment 
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Sec.  6.  All  -WBgea  earned  by  any  employee  engaged  In 
the  service  of  any  corporation  In  this  state  shall  be  paid 
In  lawful  moneys  of  the  United  States,  or  In  cheeks  ne- 
gotiable at  face  value  on  demand. 

Sec.  7.  Any -corporation  violating  any  of  the  proviBloiiB 
of  this  act  shall  be  subject  to  a  fine  not  exceeding  one 
hundred  dollars,  or  less  than  fifty  dollars,  for  each  vio- 
lation, the  same  to  be  imposed  by  any  court  in  this  state 
having  Jurisdiction  of  offenses  in  which  the  penalty  does 
not  exceed  a  fine  of  one  hundred  dollars;  said  fine  to  be 
paid  by  the  Judge  or  magistrate  before  whom  a  recovery 
may  be  had  under  the  provisions  of  this  act,  into  the 
general  fund  of  the  treasury  of  the  county  in  which  said 
conviction  may  be  had. 

Sec  8.  This  act  shall  take  effect  and  be  in  force  from 
and  after  the  first  day  of  April,  eighteen  hundred  and 
ninety-seven. 

Declared  unconstitutional  in  Johnson  v.  Goodyear  M.  Co., 
127  Cal.  4. 

An  act  authorizing  certain  corporations  to  act  as  executor 
and  in  other  capacities,  and  to  provide  for  and  regulate 
the  administration  of  trusts  by  such  corporations. 

[Approved  April  6,  1891;    Stats.  1891,  p.  490.     Amended 
1897,  424;  1903,  p.  244;  1905,  282.] 

L  What  corporations  may  act  as  executor. 

2.  Deposits  ma'Je  with  corporation. 

5.  Public  administrator  may  make  depoelts. 
4.  Court  may  order  deposit  and  reduce  bonds. 

6.  Responsible  for  investments. 

6.  Interest. 

7.  Deposit  of  bonds  with  state  treasurer. 

8.  May  mortgage  real  estate. 

9.  Deposit,  Increase,  and  decrease  of. 

10.  Abstracts  of  title. 

11.  Certificate   of  authority. 

12.  Semi-annual  statement. 

15.  Verification  of  statement 

14.  Duty  of  bank  commissioners. 
U.  No  section. 

16.  Administering  oaths  and  examining  witnesses. 

17.  Duty  when  corporation  violates  law. 

15.  False  statement  revokes  authority. 

19.  Retirement  from  business. 

20.  Conflicting  acts  repealed. 

21.  Time  of  taking  efFect. 

22.  Communications  confidential. 
28.  Word  'trust."    Use  prohibited,  when. 
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Section  L    Any  corporation  which  has  or  shall  be  in- 
corporated under  the  general  incorporation  laws  of  this 
state,  authorized  by  its  articles  of  incorporation  to  act  as 
executor,  administrator,  guardian*  assignee,  receiver,  de- 
positary, or  trustee,  and  having  a  paid-up  capilal  of  not 
less  than  two  hundred  and  fifty  thousand  dollars,  of  which 
one  hundred  thousand  dollars  shall  have  been  actually  paid 
In,  in  cash,  may  be  appointed  to  act  in  such  capacity  in 
like  manner  as  individuals.    In  all  cases  In  which  it  is  re- 
quired that  an  executor,  administrator,  guardian,  assignee, 
receiver,   depositary,   or  trustee,  shall   qualify   by  taking 
and  subscribing  an  oath,  or  in  which  an  affidavit  is  re- 
quired. It  shall  be  a  sufficient  qualification  by  such  corpo- 
ration if  such  oath  shall  be  taken  and  subscribed  or  such 
affidavit  made  by  the  president  or  secretary  or  manager 
thereof,  and  such  officer  shall  be  liable  for  the  failure  of 
such  corporation  to  perform  any  of  the  duties  required  by 
law  to  be  performed  by  individuals  acting  in  like  capacity 
and  subject  to  like  penalties;  and  such  corporation  shall 
be  liable  for  such  failure  to  the  full  amount  of  its  capital 
stock;   provided  any^  such  appointment  as  guardian  shall 
apply  to  the  estate  only,  and  not  to  the  person.    Such  cor- 
porations shall  be  entitled  to  and  shall  be  allowed  proper 
compensation  for  all  the  services  performed  by  them  un. 
der  the  foregoing  provisions  of  this  act;  but  such  compen- 
sation shall  not  exceed  that  allowed  to  natural  persons 
for  like  services. 

Sec.  2.  Any  court,  having  appointed  and  having  Juris- 
diction of  any  executor,  administrator,  guardian,  assignee, 
receiver,  depositary,  or  trustee,  upon  the  application  of 
such  officer  or  trustee,  or  upon  the  application  of  any  per- 
son having  an  interest  in  the  estate  administered  by  such 
officer  or  trustee,  after  notice  to  the  other  parties  in  in- 
terest, as  the  court  may  direct,  and  after  a  hearing  upon 
such  application,  may  order  such  officer  or  trustee  to  de- 
posit any  moneys  then  in  his  hands,  or  which  may  come 
into  his  hands  thereafter,  and  until  the  further  order  of 
said  court,  with  any  such  corporation,  and  upon  deposit 
of  such  money  and  Its  receipt  and  acceptance  by  such 
corporation  the  said  officer  or  trustee  shall  be  discharged 
from  further  care  or  responsibility  therefor.  Sucn  deposits 
shall  be  paid  out  only  upon  the  orders  of  said  court 
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Sec.  3.  And  It  shall  be  lawful  for  any  public  admlnlB- 
trator  to  deposit  with  any  such  corporation  doin^  bnsinees 
in  the  county  or  city  and  county,  in  which  he  is  acting  as 
such  administrator  any  and  all  moneys  of  any  estate  upon 
which  he  is  administering,  not  required  for  the  current 
expenses  of  the  administration.  Any  such  deposits  shall 
relieve  the  public  administrator  from  depositing  with  the 
county  treasurer  the  moneys  so  deposited  with  such  cor- 
poration. Moneys  deposited  by  a  public  adminfstratot 
may  be  drawn  upon  the  order  of  such  administrator,  coun- 
tersigned by  a  judge  of  a  superior  court,  when  required 
for  the  purpose  of  administration  or  otherwise. 

Sec.  4.  Whenever,  in  the  Judgment  of  any  court  having 
Jurisdiction  jf  any  estate  in  process  of  administration  by 
any  executor,  administrator,  guardian,  assignee,  receiver, 
depositary,  or  trustee,  the  bond  required  by  law  of  such 
officer  shall  seem  burdensome  or  excessiye,  upon  applica- 
tion of  such  officer  or  trustee,  and  after  such  notice  to  the 
parties  in  interest,  as  the  court  shall  direct,  and  after  a 
hearing  on  such  application,  the  said  court  may  order  the 
said  officer  or  trustee  to  deposit  with  any  such  corporation, 
for  safekeeping,  such  portion  or  all  of  the  personal  assets 
of  said  estate  as  it  shall  deem  proper;  and  thereiH>on  said 
court  shall,  by  an  order  of  record,  reduce  the  bond  to  be 
given  or  theretofore  given  by  such  officer  or  trustees,  so  as 
to  cover  only  the  estate  remaining  in  the  hands  of  said 
officer  or  trustee;  and  the  property  as  deposited  sbaM 
thereupon  be  held  by  said  corpoi  ation,  under  the  orders 
and  directions  of  said  court.  Any  court  having  jurisdiction 
of  an  estate  being  administered  by  a  public  administrator 
may  direct  such  public  administrator  to  deposit  all  or  any 
part  of  the  moneys  of  the  estate  not  required  for  the  cur- 
rent expenses  of  the  administration,  with  any  such  cor- 
poration doing  business  in  the  county  or  city  and  county 
where  such  public  administrator  is  acting. 

Sec.  5.  Such  corporations  shall  not  be  required  to  ^ve 
any  bond  or  security  In  case  of  any  appointment  herein- 
before provided  for,  except  as  hereinafter  provided,  but 
shall  be  responsible  for  all  investments  which  shall  be 
made  by  it  of  the  funds  which  may  be  Intrusted  to  it  for 
investment  by  such  court,  and  shall  be  further  liable  as 
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natural  persons  in  like  positions  now  are,  and  as  herein- 
after provided.  The  amount  of  money  which  any  such  cor- 
poration shall  have  on  deposit  at  any  time  shall  not  ex- 
ceed  ten  times  the  amount  of  its  paid-up  capital  and  sur- 
plus, and  its  outstanding  loans  shall  not  at  any  time  exceed 
said  amount. 

Sec.  6.  Such  corporations  shall  pay  interest  upon  all 
moneys  held  by  them  by  virtue  of  this  act,  at  such  rate  as 
may  be  agreed  upon  at  the  time  of  its  acceptance  of  any 
such  appointment,  or  as  shall  be  provided  by  the  order  of 
the  court. 

Sec.  7.  Each  corporation,  before  accepting  any  such 
appointment  or  deposit,  shall  deposit  with  the  treasurer 
of  state,  for  the  benefit  of  the  creditors  of  said  corporation, 
the  sum  of  one  hundred  thousand  dollars  ($100,000.00),  in 
bonds  of  the  United  States,  or  municipal  bonds  of  this 
state,  or  of  any  county,  or  city,  or  school  district  thereof, 
or  in  mortgages  on  improved  and  productive  real  estate 
in  this  state,  being  first  liens  thereon,  and  the  real  estate 
being  worth  at  least  twice  the  amount  loaned  thereon. 
The  bonds  and  securities  so  deposited  may  be  exchanged 
from  time  to  time  for  other  securities,  receivable  as  afore- 
said. Said  bonds  of  the  United  States,  or  municipal  bonds 
of  this  state,  or  of  any  county,  city,  or  school  district 
thereof,  to  be  registered  in  the  name  of  said  treasurer,  of- 
ficially, and  all  said  securities  to  be  subject  to  sale  and 
transfer,  and  to  the  disposal  of  the  proceeds  by  said  treas- 
urer, only  on  the  order  of  a  court  of  competent  jurisdic- 
tion, and  as  hereinafter  provided.  [Amendment  approved 
April  1,  1897;  Stats.  1897,  424.] 

Sec.  8.  Any  such  corporation,  having  a  paid-up  capital 
in  excess  of  two  hundred  and  fifty  thousand  dollars,  ma> 
be  permitted  by  the  ooard  of  bank  commissioners  to  mort- 
gage any  improved  and  productive  real  estate  owned  by  it, 
in  excess  of  said  amount,  to  the  treasurer  of  state,  for  such 
sum  as  the  said  board  may  determine;  and  such  mortgage 
may  be  deposited  with  said  treasurer,  and,  when  so  de- 
posited, it  shall  be  included  in  the  amount  of  securities, 
hereinabove  required  to  be  deposited  with  said  treasurer 
for  the  benefit  of  the  creditors  of  said  corporation. 

Sec  9.  So  long  as  the  corporation  so  depositing  shall 
continue  solvent,  such  corporation  shall  be  permitted  to 
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receive  from  said  treasurer  the  interest  or  diTldends  on 
said  deposit;  provided,  however,  that  when  it  shall  appear 
to  the  board  of  bank  commissioners,  from  the  semi-annual 
report  of  any  such  corporation,  that  the  value  of  the  per- 
sonal property  and  cash  held  and  possessed  by  such  cor- 
poration, by  virtue  of  the  provisions  of  this  act  and  any 
amendment  thereof,  exceeds  ten  times  the  amount  of  the 
deposit  aforesaid,  said  board  shall  require  said  corpora- 
tJon  to  forthwith  increase  its  said  deposit  to  the  sam  ol 
five  hundred  thousand  dollars  in  such  securities.  And  when- 
ever it  shall  appear  to  said  board  that  the  amount  of  per- 
sonal property  and  cash  so  held  by  any  such  corporation 
has  been  reduced  below  ten  times  liie  value  of  its  oiiginal 
deposit  above  provided  for,  and  said  corporation  is  not  in 
any  default  in  Its  duties  and  obligations  hereunder,  they 
shall  allow  such  corporation  to  reduce  its  said  deposit  to 
the  sum  of  two  hundred  thousand  dollars,  by  the  withdrawal 
of  such  additional  deposit,  until  such  time  as  an  increase 
in  its  holdings  shall  again  require  an  additional  deposit,  as 
hereinbefore  provided. 

Sec.  10.  When  any  part  of  such  deposit  is  made  in  bonds 
and  mortgages,  it  shall  be  accompanied  by  full  abstracts 
of  titles  and  searches,  and  shall  be  examined  and  approved 
by  or  under  the  direction  of  the  said  board.  The  fees  for 
an  examination  of  title  by  counsel,  to  be  paid  by  the  cor. 
poration  making  the  deposit,  shall  not  exceed  twenty  dol- 
lars for  each  mortgage,  and  the  fee  for  each  appraiser, 
not  exceeding  two,  besides  expenses,  shall  be  five  dollars 
for  each  mortgage. 

Sec  11.  It  shall  not  be  lawful  for  any  such  oorporatioD 
to  accept  any  trust  or  deposit,  as  hereinbefore  provided, 
after  the  passage  of  this  act  without  first  procuring  from 
the  board  of  bank  commissioners  a  certificate  of  authority, 
stating  that  such  corporation  has  complied  with  the  re- 
quiren^ents  of  this  act  in  respect  to  such  deposit. 

Sec.  12.  Such  corporation  shall  file  with  the  said  board 
of  bank  commissioners,  during  the  months  of  January  and 
July  of  each  year,  a  statement,  under  oath,  of  the  condi- 
tion of  such  corporation  at  the  close  of  business  on  tbe 
thirty-first  day  of  December  and  the  thirtieth  day  of  June, 
respectively,  next  preceding,  showing  its  financial  condi- 
tion.   Also,  a   list   and   brief    description    of   the   trusts 
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beld  by  such  corporation,  the  source  of  the  appointment 
thereto,  and  the  amount  of  real  and  personal  estate  held 
by  such  corporation  by  virtue  thereof,  except  that  mere 
mortgage  trusts,  wherein  no  action  has  been  taken  by  such 
corporation,  shall  not  be  Included  in  such  statement  The 
said  statement  shall  also  be  in  such  form,  and  contain 
such  reports,  returns,  and  information,  as  to  the  affairs, 
business,  condition,  and  resources  of  the  corporation,  as 
the  said  board  may  from  time  to  time  prescribe  and  require. 

Sec.  13.  Such  statement  shall  be  yerlfied  by  the  affi- 
davit of  one  of  the  mana-ging  officers  and  two  of  the  di- 
rectors or  trustees  of  such  corporation,  who  shall  also 
itate  in  such  affidavit  that  they  have  examined  the  assets 
xnd  books  of  such  corporation  for  the  purpose  of  making 
such  statement.  Any  false  swearing  in  regard  to  such 
statement  shall  be  deemed  perjury,  and  shall  be  subject 
to  the  punishment  prescribed  by  law  for  such  offense. 

Sec.  14.  The  said  board  of  bank  commissioners  are  here- 
by autiiorized  and  empowered  to  address  any  inquiries  to 
any  such  corporation,  or  the  officers  thereof,  in  relation 
to  its  doings  and  conditions,  or  any  other  matter  con- 
nected with  its  affairs;  and  it  shall  be  the  duty  of  any  such 
corporation  or  person  so  addressed  to  prompUy  reply,  in 
writing,  to  such  inquiries;  and  they  may  also  require  re- 
ports from  any  such  corporation  at  any  time  they  may 
deem  desirable.  It  shall  be  the  duty  of  one  or  more  of 
the  bank  commissioners,  as  designated  by  the  commis- 
sioners, annually,  or  as  often  as  in  their  judgment  they 
may  deem  it  necessary,  without  previous  notice,  to  visit 
and  to  make  personal  examination  of  the  solvency  of  any 
such  corporation,*  its  ability  to  fulfill  all  its  obligations, 
and  report  its  condition  to  the  attorney  general  as  soon 
as  may  be  after  such  examination. 

Sec.  16.  Such  commissioners  shall  have  power  to  admin- 
ister an  oath  to  any  person  whose  testimony  may  be  re- 
quired on  any  such  examination,  and  to  compel  the  ap- 
pearahce  and  attendance  of  any  such  person,  for  the  pur- 
pose of  examination,  by  summons,  subpoena,  or  attach- 
ment, in  the  manner  now  authorized  in  respect  to  the  at- 
tendance of  persons  as  witnesses  in  courts  of  record  in 
this  state;  and  all  books  and  papers  which  may  be  deemed 
necessary  to  examine  by  the  commissioners  shall  be  pro- 
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duced,  and  their  production  may  be  compelled  in  like  man- 
ner. 

Sec.  17.  Whenever  it  shall  appear  to  the  board  of  bank 
oommisBioners,  from  any  such  examination  or  report,  that 
any  such  corporation  has  committed  any  violation  of  law, 
or  is  conducting  its  business  in  an  unsafe  or  unauthorized 
manner,  they  shall,  by  an  order  under  their  hands,  direct 
the  discontinuance  of  such  illegal  and  unsafe  or  unan- 
thorized  practice,  and  strict  conformity  with  the  require- 
ments of  the  law,  and  with  safety  and  security  in  its  trans- 
actions; and  whenever  any  such  corporation  shall  refuse 
or  neglect  to  make  any  such  reik)rt  as  hereinbefore  re- 
quired or  to  comply  with  any  such  order  as  aforesoild,  or 
whenever  It  shall  appear  to  the  said  board  that  it  Is  un- 
safe or  inexpedient  for  any  such  corporation  to  continue 
to  transact  business,  they  shall  communicate  the  facts  to 
the  attorney  general,  who  shall  thereupon  institute  such 
proceedings  against  the  corporation  as  the  nature  of  the 
case  may  require. 

Sec.  18.  If  the  board  of  bank  commissioners  shall  at  any 
time  have  satisfactory  evidence  that  any  semi-annual  Btat<^ 
ment  or  other  report  required  or  authorized  by  this  act, 
made  or  to  be  made  by  any  officer  or  officers  of  such  cor- 
poration, is  false,  it  shall  be  the  duty  of  the  said  board  to 
immediately  revoke  the  certificate  of  authority  granted  on 
behalf  of  such  corporation  and  mall  a  copy  of  such  revoca- 
tion to  said  corporation  and  to  the  clerk  of  every  court  of 
record  In  this  state.  Such  revocation  shall  not  be  set  aside 
until  satisfactory  evidence  shall  be  given  to  said  board 
of  bank  commissioners  that  such  corporation  is  in  sub- 
stance and  in  fact  in  the  condition  set  forth  in  such  state- 
ment or  report,  and  that  all  the  requirements  of  th'.H  act 
have  been  complied  with.  Such  revocation  shall  be  suffi- 
cient cause  for  the  removal  of  such  corporation  from  any 
appointment  held  by  it  under  the  provisions  of  this  act. 

Sec.  19.  Any  corporation  which  desires  to  retire  from 
business  under  this  act  shall  furnish  to  the  board  of  tMink 
commissioners  satisfactory  evidence  of  Its  release  and  dis 
charge  from  all  the  obligations  and  trusts  hereinbefore 
provided  for;  whereupon  they  shall  revoke  their  certillcate 
to  such  corporation  and  thereupon  the  treasurer  uf'btate 
shall  return  to  said  corporation  all  its  securities. 

Sec.  20.  All  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  21.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Sec.  22.  Any  corporation  exercising  the  powers  and  per- 
forming the  duties  provided  for  in  said  act,  shall  keep 


CX2RFORAT10NB.  Hit 

inviolate  all  oommunlcatloirs  confidentially  made  to  it 
touching  the  existence,  condition,  management,  and  ad- 
ministration of  any  trusts  confided  to  it;  and  no  creditor 
or  stockholder  of  any  such  corporation  shall  be  entitled 
to  disclosure  of  any  such  communication;  provided,  -how- 
ever, that  the  president,  manager  and  secretary  of  such 
corporation  shall  be  entitled  to  knowledge  of  such  com- 
munication; and  provided  further,  that  in  any  suit  or 
proceeding  touching  the  existence,  condition,  management 
or  administration  of  such  trust,  the  court  wherein  the 
same  is  pending  may  require  disclosure  of  any  such  com- 
munication. [New  section  approved  March  20,  1903;  Stats. 
1903,  p.  244.    In  effect  on  passage.] 

Sec.  23.  The  use  of  the  word  "trust"  in  combination  or 
in  connection  with  the  word  "company,"  "corporation," 
"incorporation,"  "association,"  "society,"  ''organization,"  or 
"syndicate"  Is  hereby  prohibited  to  all  persons,  firms,  as- 
sociations, companies  or  corporations,  other  than  corpora- 
tions provided  for  by  a  certain  act  of  the  legislature  en- 
titled: "An  act  authorizing  certain  corporations  to  act  as 
executor  and  in  other  capacities  and  to  provide  for  and 
regulate  the  administration  of  trusts  by  such  corpora- 
tions/' approved  April  6,  1891,  and  any  person,  firm,  asso- 
ciation, company  or  corporation  which  used  the  word 
"trust"  in  combination  with  or  in  connection  with  the 
■word  "company,"  "corporation,"  "incorporation,"  "associa- 
tion," "society,"  "organization"  or  "syndicate"  as  the 
name  under  which  business  is  done  or  transacted,  shall  be 
subject  to  the  provisions  of  the  act  4a8t  referred  to  and  to 
the  supervision  of  the  bank  commissioners  as  required  by 
the  said  act  Any  person,  firm,  association,  company  or  cor- 
poration making  use  of  the  word  "trust"  in  combination  or 
in  connection  with  the  word  "company,"  "corporation," 
"Incorporation,"  "association,"  "society,"  "organization,"  or 
"syndicate"  in  the  manner  hereinabove  mentioned  in  the 
transaction  of  business  and  not  subject  to  the  provisions  of 
said  act  and  the  supervision  of  the  bank  commissioners 
as  In  said  act  provided  shall  forfeit  for  each  day  the  of- 
fense is  committed,  the  sum  of  one  hundred  dollars  to  be 
recovered  by  the  bank  commissioners  of  the  state  of  Cal- 
ifornia in  the  manner  provided  by  law. 

[New  section;  Stats.  1905,  232.] 

An  act  to  protect  stockholders  and  persons  dealing  with 

corporations  In  this  state. 

[Approved  March  29,  1878;  1877-8,  695;  Am'd.  1906,  786.] 

Frauds  and  misropresentations,  penalty  for. 
Section  1.    Any  superintendent,  director,  secretary,  man- 
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«ser,  agent,  or  other  officer  of  any  corporation  formed  or 
existing  under  the  laws  of  this  state,  or  transacting  harir 
ness  In  the  same,  and  any  person  pretending:  or  holding 
himself  out  as  such  superintendent,  director,  Becretary, 
manager,  agent,  or  other  officer,  who  shall  wlllfnily  sah- 
scribe,  sign,  indorse,  verify,  or  otherwise  assent  to  th« 
publication,  either  generally  or  privately,  to  the  stock- 
holders or  other  persons  dealing  with  such  corporation,  or 
its  stock,  any  untrue  or  willfully  and  fraudulently  exag- 
gerated report,  prospectus,  account,  statement  of  opera- 
tions, values,  business,  profits,  expenditures,  or  prospects, 
or  other  paper  or  document  intended  to  produce  or  give, 
or  having  a  tendency  to  produce  or  give,  to  the  shares  of 
stock  in  such  corporation  a  greater  value,  or  less  apparent 
or  market  value,  than  they  really  possess,  or  with  the 
Intention  of  defrauding  any  particular  person  or  persons. 
or  the  public,  or  persons  generally,  shall  be  deemed  gidlty 
of  a  felony,  and  on  conviction  thereof  shall  be  pnnished 
by  imprisonment  in  the  state  prison  or  a  county  jail  not 
exceeding  two  years,  or  by  fine  not  exceeding  five  thou- 
sand dollars,  or  by  both. 

Sec.  2.  All  acts  or  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

An  act  to  authorize  corporations  to  own  and  Improve  the 
lots  and  houses  in  which  their  business  Is  carried  on. 

[Approved  April  1,  1876;  1875-6,  653.] 

May  hold  lot,  etc. 

Section  1.  By  unanimous  consent  of  Its  members  or 
stockholders,  any  corporation  existing  under  the  laws  of 
this  state  may  acquire  and  hold  the  lot.  and  house  in 
which  its  business  is  carried  on,  and  may  Improve  the 
same  to  any  extent  required  for  the  convenient  transaction 
of  its  business. 

Sec.  2.    This  act  shall  take  effect  Immediately. 

Superseded  by  Civil  Code,  sec.  863. 

An  act  to  provide  the  manner  of  execution  of  deeds  by 

cemetery  corporations. 

[Approved  March  26,  1895;  Stats.  1895,  75.] 

The  people  o    the  state  of  California,  represented  in 
ate  and  assembly,  do  enact  as  follows: 


Section  1.    All  deeds  or  conveyances  executed  by 
tery  associations  or  Incorporations  within  this  state,  shall 
he  executed  in  the  name  of  the  corporation  or  assoctatton, 
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under  the  seal  thereof,  by  the  president,  or  vice-president, 
and  secretary  thereof. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
statute,  in  so  far  as  they  conflict  with  the  same,  are  here- 
by repealed. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

An  act  in  relation  to  foreign  corporations. 

[Approved  April  1,  1872;  Stats.  1871-2,  826.    Amended  1899, 

111.] 

Section  1.  Bvery  corporation  heretofore  created  by  the 
laws  of  any  other  state  or  foreign  country,  and  doing  busi- 
ness in  this  state,  shall  within  ninety  days  after  the  pas- 
i^age  of  this  act,  and  any  corporation  hereafter  created  by 
the  laws  .of  any  other  state  or  foreign  country  and  doing 
business  in  this  state,  within  forty  days  from  the  time 
of  commencing  to  do  business  In  this  state,  designate  some 
person  residing  in  this  state,  upon  whom  process  issued 
by  authority  by  or  under  any  law  of  this  state,  may  be 
seryed,  and  within  the  time  aforesaid  shall  file  such  desig- 
nation in  the  office  of  the  secretary  of  state,  and  a  copy 
cf  such  designation,  duly  certified  to  by  the  secretary  of 
state,  shall  be  sufficient  evidence  of  such  appointment  and 
of  the  due  incorporation  of  si^ch  corporation,  and  it  shall 
be  lawful  to  serve  on  such  person  so  designated,  or  in 
event  that  no  such  person  is  so  designated,  then  on  the 
secretary  of  state,  any  proces's  issued  as  aforesaid.  Such 
service  shall  be  made  on  such  person  so  designated  or  the 
secretary  of  state,  in  such  manner  as  shall  be  prescribed 
in  case  of  service  required  to  be  made  on  foreign  corpora- 
tions, and  such  service  shall  be  deemed  a  valid  service 
thereof  on  such  corporation.  [Amendment  approved  March 
17,  1899;  Stats.  1899,  111.] 

Sec.  2.  Every  corporation  created  by  the  laws  of  any 
other  state  or  foreign  country  which  shall  fail  to  comply 
with  the  provisions  of  section  one  of  this  act  shall  be  de- 
nied the  benefit  of  the  laws  of  this  state  limiting  the  time 
for  the  commencement  of  civil  actions,  and  shall  not  main- 
tain or  defend  any  action  or  proceeding  in  any  court  of 
this  state  until  such  corporation  shall  have  complied  with 
the  provisions  of  section  one  of  this  act;  and  in  any  ac- 
tion or  proceeding  instituted  against  a  body  styled  as  a 
corporation  and  created  by  the  laws  of  any  other  state  or 
foreign  country,  evidence  that  such  body  has  acted  as  a 
corporation  or  employed  methods  usually  employed  by  oor^ 
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pprations,  shall  be  received  by  the  court  in  such  action  or 
proceeding  for  the  purpose  of  proving  the  existence  of 
such  corporation;  the  sufficiency  of  such  evidence  shall  be 
determined  by  the  court  before  whom  such  action  or 
proceeding  is  pending  with  like  effect  as  in  other  cases; 
provided,  nevertheless,  that  any  corporation  which  shall 
have  complied  with  the  requirements  of  section  one  of  the 
act  of  which  this  is  amendatory,  shall  not  be  required  to 
make  or  file  any  further  designation  of  the  person  upon 
whom  process  may  be  served,  but  such  former  designation 
shall  be  deemed  and  taken  to  be  a  full  compliance  with 
the  requirements  of  this  act;  provided  further,  however, 
that  if  any  such  corporation  shall  withdraw  such  designa- 
tion heretofore  made,  or  if  the  person  designated  shall 
die,  or  remove  from  the  state,  then,  and  in  that  case  such 
corporation  shall  within  forty  days  after  such  withdrawal 
make  a  new  designation,  or  be  subject  to  the  provisionir 
and  penalties  of  this  act.  [Amendment  approved  March 
17,  1899;   Stats.  1899,  111.] 

Sec.  3.  Every  corporation  created  by  the  laws  of  any 
other  state  or  foreign  country  .which  shall  comply  with 
the  provisions  of  section  one  of  this  act  shall  be  entitled 
to  the  benefit  of  the  laws  of  this  state  limiting  the  time 
for  the  commencement  of  civil  actions.  [Amendment  ap- 
proved March  17,  1899;  Stats.  1899,  111.] 

An  act  requiring  corporations  organized  under  the  laws  of 
another  state,  territory,  or  foreign  country,  to  file  a 
certified  copy  of  their  articles  of  incorporation  in  the 
office  of  the  secretary  of  state,  and  a  certified  copy 
thereof,  duly  certified  by  the  secretary  of  state  of  this 
state,  in  the  office  of  the  county  clerk  of  the  county 
where  its  principal  place  of  business  is  located  and 
also  where  such  corporation  owns  property,  and  re- 
quiring such  corporation  to  pay  to  the  secretary  of 
state  the  same  fees  as  are  paid  by  corporations  formed 
under  the  laws  of  the  state  of  California,  and  providing 
for  a  penalty  for  the  violation  of  the  provisions  of  this 
act 

[Approved  March  8,  1901,  p.  108.] 

9  1.    Foreign  corporations  must  file  certified  copies  of  articles. 

{  2.    Fees. 

i  Z.    Penalty  for  failure  to  comply. 

Foreign  corporations  must  file  certified  copies  of  articles. 

Section  1.  Corporations  organized  under  the  laws  of 
''mother  state,  territory,  or  of  a  foreign  country,  which  ara 
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now  doing  business  in  this  state,  or  which  shall  hereafter 
enter  this  state  to  do  business,  or  maintain  an  office  in  his 
state,  shall  file  in  the  office  of  the  secretary  of  state  of  the 
state  of  California  a  certified  copy  of  their  articles  of  in- 
corporation, or  of  their  charters  or  of  the  statutes  or 
legislative  or  executive  or  governmental  act  creating  them 
in  cases  where  they  are  created  by  charters  or  statutes  or 
legislative  or  executive  or  governmental  acts,  and  a  certi- 
fied copy  thereof,  duly  certified  by  the  secretary  of  state 
of  this  state,  in  the  office  of  the  county  clerk  of  the  county 
where  its  principal  place  of  business  is  located  and  also 
where  such  corporation  owns- property. 

Fees* 

Sec.  2.  For  filing  and  issuing  certified  copy  as  required 
in  section  one  of  this  act,  corporations  formed  under  the 
laws  of  another  state,  or  of  a  territory,  or  of  a  foreign  coun- 
try, shall  pay  the  same  fees  as  are  paid  by  corporations 
formed  under  the  laws  of  this  state. 

Penalty  for  failure  to  comply. 

Sec.  3.  Every  foreign  corporation  amenable  to  the  pro- 
visions of  this  act  which  shall  neglect  or  fail,  within  ninety 
days  from  the  date  of  passage  of  this  act,  to  comply  with 
the  conditions  of  the  same  as  herein  provided  shall  be  sub- 
ject to  a  fine  of  not  less  than  five  hundred  dollars,  to  be 
recovered  before  any  court  of  competent  jurisdiction;  and 
it  is  hereby  made  the  duty  of  the  secretary  of  state,  as  he 
may  be  advised  that  corporations  are  doing  business  in 
contravention  of  this  act,  to  report  the  fact  to  the  gov. 
ernor,  who  shall  instruct  the  district  attorney  of  the  county 
wherein  such  corporation  has  its  principal  business,  or  the 
attorney  general  of  the  state,  or  both,  as  soon  as  practica- 
ble, to  institute  proceedings  to  recover  the  fine  herein 
provided  for,  and  the  amount  so  recovered  must  be  paid 
into  the  state  treasury  to  the  credit  of  the  general  fund 
of  the  state;  in  addition  to  which  penalty,  no  foreign  cor- 
poration as  above  defined  which  shall  fail  to  comply  with 
this  act,  can  maintain  any  suit  or  action,  either  legal  or 
equitable,  in  any  of  the  courts  of  this  state  upon  any  de- 
mand, whether  arising  out  of  contract  or  tort,  until  it  has 
complied  with  this  act;  provided,  that  any  corporation  de- 
fi^cribed  In  section  one  of  this  act,  which  is  now  doing 
business  in  this  state,  and  which  has  complied  with  the 
act  in  relation  to    foreign    corporations,    approved    April 
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first,  eighteen  hand|*ed  and  fieyenty-tvo,  and  an  act  amend- 
atory thereof,  approved  March  seventeenth,  eighteen  hun- 
dred and  ninety-nine,  is  exempted  from  the  provisions  of 
this  act. 

Sec.  4.   This  act  shall  take  effect  and  be  in  force  from 
and  after  the  date  of  its  passage. 


DtE^EDS. 

An  act  relating  to  conveyances  of  real  estata 

[Approved  March  11,  1874;  1873-4,  346 J 

{  1.    Conveyances  by  persona  whose  names  are  ohansed. 
S  2.    Record  of  conveyances  made  by  public  officers. 
S  3.    Indexing  conveyances. 

Conveyances  by  persons  whose  names  are  changed. 

Section  1.  Any  person  in  whom  the  title  of  real  estate 
is  vested  who  shall  afterwards,  from  any  cause,  have  his 
or  her  name  changed,  shall,  in  any  conveyances  of  said 
real  estate  so  held,  set  forth  the  name  in  which  he  or  she 
derived  title  to  said  real  estate. 

Record  of  conveyances  made  by  public  officers. 

Sec.  2.  All  conveyances  of  real  estate,  except  patents 
issued  by  the  state  as  a  party,  made  by  any  public  officer 
pursuant  to  any  law  of  this  state,  shall,  when  recorded  by 
the  county  recorder,  be  by  him  alphabetically  indexed  in 
the  "index  of  grantors,"  both  in  the  name  of  the  officer 
making  such  sale  and  in  the  name  of  the  person  owning 
the  property  so  sold. 

Indexing  of  such  conveyances. 

Sec  3.  It  is  hereby  made  the  duty  of  all  county  re- 
corders to  alphabetically  index  in  the  "index  of  grantors." 
both  in  the  name  by  which  title  was  acquired  and  also 
by  which  the  same  was  conveyed,  all  conveyances  referred 
to  in  section  one  of  this  act. 

Sec  4.  This  act  shall  be  in  force  from  and  after  its 
passage. 
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FIRB  PATROL. 

An  act  to  conler  certain  powers  upon  corporations,  ongan- 
ized  for  the  purpose  of  discovering  and  preventing 
fires,  and  of  saving  property  and  human  life  from 
conflagration. 

[Approved  April  1,  1876;  1875-6,  689.    Amended  1897,  223.] 

§  1.    Power  to  equip  a»d  employ  men  ae  fire  patroL 

I  a.    Privileges  granted  to  corps. 

I  S.    Costs  and  expenses  of  organisation. 

Power  to  equip  and  employ  men  as  fire  patrol. 

Section  1.  Any  corporation  of  underwriters  heretofore 
organized  and  now  existing  or  which  may  be  hereafter 
organized  under  the  laws  of  this  state,  for  the  purpose 
of  discovering  and  preventing  fires  and  of  saving  property 
and  human  life  from  conflagration,  and  doing  business, 
•within  any  municipal  corporation  of  this  state,  shall  have' 
power,  at  its  own  proper  cost  and  expense,  to  maintain 
a  corps  of  men,  with  proper  officers,  equipped  with  the 
necessary  machinery  and  apparatus  therefor,  whose  duty 
It  shall  be,  so  far  as  practicable,  to  discover  and  prevent 
fires  and  save  property  and  human  life  from  conflagration; 
and  for  the  effective  discharge  of  such  duties,  power  and 
authority  is  hereby  granted  such  corps  to  enter  any  build- 
ing on  fire,  or  in  which  property  is  on  fire,  or  which  such 
corps  or  any  officer  thereof  shall  deem  to  be  Immediately 
exposed  to  any  existing  fire,  or  in  danger  of  taking  fire 
from  a  burning  building,  and  to  remove  or  otherwise  save 
and  protect  from  conflagration  or  damage  by  water  any 
property,  during  and  immediately  after  such  fire;  provided, 
however  that  nothing  in  this  act  shall  be  so  construed  as 
In  any  degree  to  lessen,  impair,  or  Interfere  with  the  pow- 
ers, privileges,  duties,  or  authority  of  the  regular  fire  de- 
partment of  such  municipality;  and  provided  further,  that 
no  act  of  such  corps  shall  Justify  any  owner  of  any  build- 
ing or  property  In  abandoning  such  building  or  property. 

Privileges  granted  to  fire  patrol  corps. 

Sec.  2.  Such  corporation,  with  its  officers  and  corps, 
when  running  to  a  fire,  shall,  with  Its  horses,  vehicles, 
and  salvage  apparatus,  have  the  same  right  of  way  as  Is 
or  may  be  bestowed  by  any  ordinance  of  the  municipality 
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or  law  of  this  state  upon  the  r^cular  fire  department  of  the 
municipality  wherein  such  corporation  is  acting:;  proTlded, 
that  the  rights  of  such  fire  department  shall  always  be 
paramount  to  the  rights  of  said  corporation.  All  ordinances 
now  existing  or  which  may  hereafter  be  passed  by  the 
municipal  authorities  of  any  city  and  county,  or  of  any 
incorporated  city  or  town  wherein  such  a  corporation  may 
carry  on  business,  and  all  laws  of  tibis  state  applicable  to 
such  city  and  county,  or  city  or  town,  for  the  conviction 
or  punishment  of  any  person  or  persons  willfully  or  care- 
lessly obstructing  the  progress  of  the  apparatus  of  the  fire 
department  of  such  city  and  county,  or  city  or  town, 
while  going  to  a  fire,  or  of  any  person  or  persons  will- 
fully or  carelessly  injuring  any  animal  or  property  of  said 
fire  department,  shall  be  equally  applicable  to  any  person 
or  persons  willfully  or  carelessly  obstructing  the  prosress 
of  the  apparatus  of  such  corporation  while  going  to  a  fire, 
and  to  any  person  or  persons  who  shall  willfully  or  care- 
lessly injure  any  animal  or  property  of  such  corporation; 
and  said  laws  and  ordinances,  and  their  penalties,  may  be 
enforced  in  the  same  courts  and  in  the  same  manner,  and 
with  equal  force  and  effect,  as  in  the  case  of  the  fire  depart- 
ment. 

Costs  and  expenses  of  organization. 

Sec.  3.  In  the  month  of  July,  eighteen  hundred  and  nine- 
ty-seven, and  in  the  month  of  July  in  every  year  there- 
after, there  shall  be  held  a  meeting  of  all  corporations 
heretofore  created,  or  that  may  be  hereafter  created,  under 
this  act,  of  which  ten  days'  previous  notice  shall  be  in- 
serted in  at  least  one  daily  newspaper  published  in  the 
municipality  where  said  corporation  is  organized  or  estab- 
lished, at  which  meeting  each  insurance  company,  corpora- 
tion, association,  underwriter,  agent,  person,  or  persons  do- 
ing a  fire  insurance  business  in  said  municipality,  whether 
members  of  said  corporation  or  not,  shall  have  a  right  to 
be  represented  at  such  meeting,  and  shall  be  entitled  to 
one  vote.  A  majority  of  the  whole  number  so  represented 
shall  have  power  to  decide  upon  the  question  of  sustaining 
the  fire  patrol  organized  by  corporations  heretofore  created, 
or  that  may  be  hereafter  created,  under  this  act,  and  fixing 
the  maximum  amount  of  expenses  which  shall  be  incurred 
therefor  during  the    fiscal    year    next    to    ensue,    which 
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amount  shall  in  no  case  exceed  two  per  oentam  of  the 
aggregate  premiinns  returned  aa  received,  as  provided  In 
this  section,  and  the  whole  of  such  amount,  or  so  much 
thereof  as  may  be  necessary,  may  be  assessed  upon  all 
insurance    companies,    corporations,    associations,    under- 
writers, agents,  person,  or  persons  who  assume  risks  and 
accept  premiums  for  fire  insurance  in  said  municipality, 
as  hereinbefore  mentioned,  in  proportion  to  the  several 
amounts  of  premiums  returned,  as  recei^d   by  each,   as 
hereinafter  provided,  and  such  assessment  shall  be  col- 
lectible, by  and  in  the  name  of  said  corporation,  in  any 
court  of  law  in  the  state  of  California  having  Jurisdiction, 
in  such  manner  and  at  such  time  or  times  as  said  corpora- 
tion may  determine.    In  order  to  provide  for  the  payment 
of  persons  employed  by  said  corporation,  and  to  maintain 
suitable  rooms,  and  apparatus  for  saving  life  and  property 
contemplated,  said  corporation  is  empowered  to  require  a 
statement  to  be  furnished  semi-annually,  by  all  insurance 
companies,  corporations,  associations,  underwriters,  agents, 
or  persons,  of  the  aggregate  amount  of  premiums  received 
for  insuring  property  in  the  municipality  where  said  cor- 
poration is  organized  or  established,  for  and  during  the 
six  months  next  preceding  the  first  day  of  July  and  the 
first  day  of  January  of  each  year,  which  statement  shall 
be  sworn  to  by  the  president  or  secretary  of  the  corpora- 
tion or  association,  or  by  the  agent  or  person  so  acting 
or  effecting  such  insurance  in  said  municipality,  and  shall 
be  handed  to  the  secretary  of  said  corporation  heretofore 
created  or  hereafter  to  be  created  under  the  provision  of 
this  act  within  ten  days  after  the  first  day  of  July  and  the 
first  day  of  January  of  each  year.    Said  secretary  shall, 
within  the  ten  days  aforesaid,  by  written  or  printed  de- 
mand signed  by  him,  require  from  every  insurance  com- 
pany, corporation,  association,  underwriter,  agent,  or  per- 
sons engaged  in  the  business  of  fire  insurance  in  the  mu- 
nicipality where  said  corporation  is  organized  or  estab- 
lished, the  statement  hereinbefore  provided  for.    Such  de- 
mand may  be  delivered  personally  at  the  office  of  such 
insurance  company,  corporation,  association,  underwriter, 
agent  or  person  within  said  municipality,  and  every  ofllcer 
of  such  insurance  company,  corporation,  association,  and 
every  such  underwriter,  agent  or  person  who  shall,  for 
fifteen  days  after  said  demand,  neglect  to  render  the  gtate- 
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ment  herein  provided  for,  sliall  forfeit  fifty  doUare  for 
the  use  of  said  corporation,  and  he  shall  also  forfeit  for 
ItB  use  twenty-five  dollars  In  addition  for  every  day  be 
shall  80  neglect  after  the  expiration  of  the  said  fifteen 
days,  and  each  additional  penalty  may  be  conipnted  and 
collected  up  to  the  time  of  the  trial  of  any  action  broni^t 
for  the  recovery  thereof.  The  penalty  herein  provided  for 
may  be  sued  for  and  collected,  with  costs.  In  any  conrt 
of  law  within  the  state  of  California  having  jurisdiction,  by 
and  in  the  name  of  said  corporation.  [Amendment  ap- 
proved March  29,  1S97;  Stats.  1897,  p.  228.] 


GUARDIANS. 

Act  providing  for  appointment  of  guardians  of  chiidres 
in  orphan  asylums:     See  post,  title  Infancy. 


HOlffBlSTBADS. 

An  act  to  enable  certain  parties  therein  named  to  alienate 

or  encumber  homesteads. 

[Approved  March  25.  1874;  1873-4,  582.] 

S  1.  Alienation  of. 

9  2.  Notice  of  application. 

S  S.  Petition. 

S  4.  Order  and  effect. 

9  6.  Fees. 

Alienation  of  homestead. 

Section  L  In  case  of  a  homestead.  If  either  the  husband 
or  wife  shall  become  hopelessly  insane,  upon  application 
of  the  husband  or  wife»  not  Insane,  to  the  probate  court 
of  the  county  in  which  said  homestead  is  situated,  and  up- 
on due  proof  of  such  insanity,  the  court  may  make  an  oi^ 
der  permitting  the  husband  or  wife,  not  insane,  to  sell  and 
convey,  or  mortgage,  such  homestead. 

Notice  of  application. 

Sec.  2.  Notice  of  the  application  for  such  order  shall 
be  given  by  publication  of  the  same,  in  a  newspaper  pub- 
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lished  in  the  county  In  which  such  homestead  is  situated, 
if  there  be  a  newspaper  published  therein,  once  each 
-week  for  three  successive  weeks,  prior  to  the  hearing  of 
such  application,  and  a  copy  of  such  notice  shall  also  be 
served  upon  the  nearest  male  relative  of  such  insane  bus- 
band  or  wife,  resident  in  this  state,  at  least  three  weeks 
prior  to  such  application;  an<d  in  case  there  be  no  such 
male  relative  known  to  the  applicant,  a  copy  of  such  notice 
shall  be  served  upon  the  public  administrator  of  the  county 
in  which  such  homestead  is  situated;  and  it  is  hereby 
made  the  duty  of  such  public  administrator,  upon  being 
served  with  a  copy  of  such  notice,  to  appear  in  court  and 
flee. that  such  application  is  made  in  good  faith,  and  that 
the  proceedings  thereon  are  fairly  conducted. 

Petition. 

Sec.  3.  Thirty  days  before  the  hearing  of  any  applica- 
tion under  the  provisions  of  this  act,  the  applicant  shall 
present  and  file  in  the  court  in  which  such  application  Is 
to  be  heard  a  petition  for  the  order  mentioned  in  the  first 
section  of  this  act,  subscribed  and  sworn  to  by  the  appli- 
cant, setting  forth  the  name  and  age  of  the  insane  husband 
or  wife;  the  number,  age,  and  sex  of  the  children  of  such 
insane  husband  or  wife;  a  description  of  the  premises 
constituting  the  homestead;  the  value  of  the  same;  the 
county  in  which  it  is  situated;  and  such  facts  in  addition 
to  that  of  the  insanity  of  the  husband  or  wife  relating 
to  the  circumstances  and  necessities  of  the  applicant  and 
his  or  her  family  as  he  or  she  may  rely  upon  in  support  of 
the  petition. 

Order  and  eftect. 

Sec.  4.  If  the  court  shall  make  the  order  provided  for 
in  the  first  section  of  this  act,  the  same  shall  be  entered 
upon  the  minutes  of  the  court,  and  thereafter  any  sale, 
conveyance,  or  mortgage  made  in  pursuance  of  such  order 
shall  be  as  valid  and  effectual  as  if  the  property  affected 
thereby  was  the  absolute  property  of  the  person  making 
such  sale,  conveyance,  or  mortgage,  in  fee  simple. 

Fees. 

Sec.  5.  For  all  services  rendered  by  any  public  admin- 
istrator under  the  provisions  of  this  act  he  shall  be  allowed 
a  fee  not  exceeding  twenty  dollars,  to  be  fixed  by  the  court. 
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and  the  same  shall  be  taxed  as  costs  against  the  person 
making  application  for  the  order  herein  provided  for. 

Sec  6.    All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  7.  This  act  shall  take  effect  and  be  in  force  from 
and  after  ita  passage. 

An  act  supplementary  to  an  act  entitled  "An  act  to  au- 
thorize the  formation  of  corporations  to  provide  the 
members  thereof  with  homesteads,  or  lots  of  land  salt- 
able  for  homesteads."  approved  May  twentieth,  eight- 
een hundred  and  sixty-one. 

[Approved  March  23,  1874;  1873-4.  625. j 

I  1.    Bxtenalon  of  time  for  homestead  corporations. 
{  2.    How  existence  continued. 

Extension  of  time  for  homestead  corporations. 

Section  1.  Any  corporation  formed  under  the  act  to 
which  this  act  is  supplemental,  whose  period  of  existence 
is  not  stated  in  its  articles  of  incorporation  to  be  ten 
years,  may  continue  its  corporate  existence  for  ten  years 
from  the  date  of  filing  its  articles  of  incorporation,  npon 
complying  with  the  provisions  of  this  act 

How  existence  continued. 

Sec.  2.  Any  such  corporation  existing  on  the  first  day 
of  January,  eighteen  hundred  and  seventy-four,  may,  at 
any  time  before  its  period  of  existence,  as  stated  in  its 
articles  of  incorporation,  shall  expire,  continue  its  exist- 
ence, as  stated  in  section  one  of  this  act,  by  a  majority 
vote  of  its  board  pf  trustees  at  any  meeting  of  such  board, 
or  by  a  vote  of  a  majority  of  the  stockholders,  as  the 
board  of  trustees  may  elect.  A  certificate  of  the  action 
of  the  directors,  signed  by  them  and  their  secretary,  when 
the  election  is  made  by  their  vote,  or  upon  the  written  con- 
sent of  the  stockholders  or  members,  or  a  certificate  of 
the  proceedings  of  the  meeting  of  the  stockholders  or 
members,  when  such  election  is  made  at  any  such  meeting, 
signed  by  the  chairman  and  secretary  of  the  meeting  and 
a  majority  of  the  directors,  must  be  filed  in  the  office  of 
the  clerk  of  the  county  where  the  original  articles  of  in- 
corporation are  filed,  and  a  certified  copy  thereof  most 
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be  filed  In  the  office  of  the  secretary  of  state;  and  there- 
after the  corporation  shall  continue  its  existence  un- 
der the  provisions  of  this  act,  and  shall  possess  all  the 
rights  and  powers,  and  be  subject  to  all  the  obligations, 
restrictions,  and  limitations  prescribed  by  the  act  of  which 
this  is  supplementary. 

Sec.  3.    This  act  shall  take  effect  from  and  after  its  pas- 
sage. 


INFANCY. 

An  act  to  regulate  the  hours  of  labor  and  employment  of 

minors. 
[Approved  February  8,  1889;  1889,  4.] 

S  1.  £inpl03nnent  of  minors. 

§  2.  Age  of  minor  to  be  recorded. 

I  3.  Notice  of  hours  of  labor  to  be  posted. 

S  4.  Violation  and  penalty. 

I  6.  Duty  of  commissioner. 

Employment  of  minors. 

Section  1.  No  minor  under  the  age  of  eighteen  shall  be 
employed  in  laboring  in  any  manufacturing,  mechanical, 
or  mercantile  establishment,  or  other  place  of  labor,  more 
than  ten  hours  in  one  ^ay,  except  when  it  is  necessary  to 
make  repairs  to  prevent  the  interruption  of  the  ordinary 
running  of  the  machinery,  or  when  a  different  apportion- 
ment of  the  hours  of  labor  is  made  for  the  sole  purpose 
of  making  a  shorter  day's  work  for  one  day  of  the  week; 
and  in  no  case  shall  the  hours  of  labor  exceed  sixty  hours 
in  a  week. 

Age  of  minor  to  be  recorded. 

Sec.  2.  No  child  under  ten  years  of  age  shall  be  em- 
ployed in  any  factory,  workshop,  or  mercantile  establish- 
ment; and  every  minor  under  sixteen  years  of  age  when 
so  employed  shall  be  recorded  by  name  in  a  book  kept 
for  the  purpose,  and  a  certificate  (duly  verified  by  his  or 
her  parent  or  guardian,  or  if  the  minor  shall  have  no  parent 
or  guardian,  then  by  such  minor,  stating  age  and  place 
of  birth  of  such  minor). shall  be  kept  on  file  by  the  em- 
ployer, which  book  and  which  certificate  shall  be  produced 
by  him  or  his  agent  at  the  requirement  of  the  commissioner 
of  the  bureau  of  labor  statistics. 

Notice  of  hours  of  labor  to  be  posted. 
Sec.  3.    B)Tery  person  or  corporation  employing  minors 
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under  sixteen  years  of  age  in  any  manufactaring  establish- 
ment shall  post,  and  keep  posted,  in  a  consplcaons  place 
in  every  room  where  such  help  is  employed,  a  printed  no- 
tice stating  the  number  of  hours  per  day  for  each  day  of 
the  week  required  of  such  persons,  and  in  every  room 
where  minors  under  sixteen  years  of  age  are  employed,  a 
list  of  their  names,  with  their  ages. 

Violation  and  penalty. 

Sec.  4.  Any  person  or  corporation  that  knowinsrly  vio- 
lates or  omits  to  comply  with  any  of  the  foregoing  pro- 
visions of  this  act,  or  who  knowingly  employs,  or  suffers 
or  permits  any  minor  to  be  employed,  in  violation  tho^of, 
shall,  on  conviction,  be  punished  by  a  fine  of  not  loss  than 
fifty  nor  more  than  two  hundred  dollars  for  each  and  ev- 
ery olfense. 

Duty  of  commissioner. 

Sec  5.  It  shall  be  the  duty  of  the  commissioner  of  the 
bureau  of  labor  statistics  to  enforce  the  provisions  of  this 
act. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

This  act  is  probably  superseded  by  the  following  act: 

An  act  to  regulate  the  employment,  hours  of  labor,  etc., 
of  children,  and  to  prohibit  the  employment  of  minors 
under  a  certain  age. 

[Approved  March  23,  1901;  1901,  p.  6S1.] 

g  1.  Hours  of  labor  of  cblldren. 

S  2.  Under  twelve  must  not  be  employed. 

{  8.  Notice  to  be  posted,  what  must  contain. 

I  4.  Penalty  for  violation. 

Hours  of  labor  for  children. 

Section  1.  No  minor  under  the  age  of  eighteen  shall  be 
employed  in  laboring  in  any  manufacturing,  mechanical 
or  mercantile  establishment,  or  other  place  of  labor,  more 
than  nine  hours  in  one  day,  except  when  it  is  necessary 
to  make  repairs  to  prevent  the  interruption  of  the  ordinary 
running  of  the  machinery,  or  when  a  different  app<Mtion- 
nent  of  the  hours  of  labor  is  made  for  the  sole  purpose  of 
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making  a  shorter  day's  work  for  one  day  of  the  week;  and 
In  no  case  shall  the  hours  of  labor  exceed  fifty-four  hours 
in  a  week. 

Under  twelce  years  must  not  be  employed. 

See.  2.  No  child  under  twelve  years  of  age  shall  be 
employed  in  any  factory,  workshop  or  mercantile  establish- 
ment, and  every  minor  under  sixteen  years  of  age  when  so 
employed  shall  be  recorded  by  name  in  a  book  kept  for  the 
purpose,  and  a  certificate  (duly  verified  by  his  or  her  parent 
or  guardian,  or  if  the  minor  shall  have  no  parent  or  guard- 
Ian,  then  by  such  minor,  stating  age  and  place  of  birth 
of  such  minor)  shall  be  kept  on  file  by  the  employer, 
which  book  and  which  certificate  shall  be  produced  by  him 
or  his  agent  at  the  requirement  of  the  commissioner  of 
the  bureau  of  labor  statistics. 

Notice  to  be  posted,  what  must  contain. 

Sec.  8.  Bvery  person  or  corporation  employing  minors 
under  sixteen  years  of  age  in  any  manufacturing  estab- 
lishment, shall  post  and  keep  posted  in  a  conspicuous 
place  in  every  room  where  such  help  is  employed,  a  print- 
ed notice  stating  the  number  of  hours  per  day  for  each 
day  of  the  week  required  of  such  persons,  and  in  every 
room  where  minors  under  sixteen  years  of  age  are  em- 
ployed, a  list  of  their  names,  with  their  ages. 

Penalty  for  violation. 

See.  4.  Any  person  or  corporation  that  knowingly  vio- 
lates or  omits  to  comply  with  any  of  the  foregoing  pro- 
visions of  this  act,  or  who  knowingly  employs,  or  sufEers 
or  permits  any  minor  to  be  employed,  in  violation  thereof, 
shall,  on  conviction,  be  punished  by  a  fine  of  not  less  than 
fifty  nor  more  than  two  hundred  dollars,  or  by  imprison- 
ment of  not  more  than  sixty  days,  or  by  both  such  fine 
and  imprisonment,  for  each  and  every  offense. 

Sec.  5.  This  act  shall  take  effect  sixty  days  after  its 
passage. 

An  act  to  provide  for  the  appointment  of  guardians  of 
children  maintained  in  any  orphans'  home  or  orphan 
asylum  in  this  state. 

[Approved  March  28,  1893;  Stats.  1898,  208.] 

« 

Section  L  When  any  orphan  or  half-orphan  has  been 
maintained  in  any  orphans'  asylum  or  orphani"  home  in 


the  state  of  California  for  more  than  one  year,  the 
a«;erB  of  said  home  or  asylum  shall  be  entitled  to  the 
guardianship  of  such  child  In  preference  to  any  other  per- 
son; provided,  however,  that  such  managers  shall  not 
be  appointed  guardian  of  a  minor  child  over  fourteen  years 
of  age  without  its  consent,  nor  shall  this  act  preelode  the 
court  of  competent  jurisdiction  from  Inquiring  Into  the 
fitness  of  such  managers  for  the  guardianship  of  snich 
children;  but  in  exercising  the  power  of  the  court  to  ap- 
point guardians  for  minors,  the  managers  of  the  home  hav- 
ing the  care  of  such  child  for  more  than  one  year  riiall, 
if  there  be  no  special  reasons  to  the  contrary  in  any  paz^ 
tlcular  case,  be  preferred  in  the  guardianship  of  the  peraon 
of  the  child  to  the  parent  so  leaving  the  child,  withovc 
good  cause  therefor  being  shown,  under  the  care  of  said 
home  for  the  said  time. 

Sec  2.    This  act  shall  take  effect  Immediately. 

Statute  prohibiting  use  of  child  for  exhibitions,  immonl 
purposes,  soliciting  alms,  etc:  See  Penal  Code,  Appendix, 
title  Infancy. 

Begging  by  minor  to  be  restrained:  See  Penal  Code,  Ap- 
pendix, title  Infancy. 

Act  for  incorporation  of  societies  for  prevention  of  cru- 
elty to  children:    See  Penal  Code,  Appendix,  title  Infancy. 

Minors  not  to  enter  saloon:  See  Penal  Code,  Appendix, 
title  Infancy. 

Act  to  prevent  sale  of  Intoxicants  to  minor:  See  Penal 
Code,  Appendix,  title  Intoxicating  Lltinors. 

Child  not  to  be  confined  with  adult  charged  with  crime: 
See  Penal  Code,  Appendix,  title  Infancy. 
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Fire  patrol:    See  ante,  p.  715. 

An  act  relating  to  life,  health,  accident,  and  annuity  or 
endowment  insurance  on  the  assessment  plan,  and  the 
conduct  of  the  business  of  such  insurance. 

[Approved  March  19,  1891;  Stats.  1S91«  p.  126.] 

1.  ConatructloB  of  oootraot. 

S.  Formation   of  corporation— Depoalt-Certiflc&ta. 

8.  RelnoorporatSoD. 

4. 
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S    5.  RMenre  ygnd^^Difilnwatifc 

S    8.  Requlrementa  from  foreign  oorporatlona— Ueanae. 

f    7.  Ijimltatlons  as  to  age— Certificate— False  atatementa. 

S    8.  Exemption  from  attachment. 

S    9.  Annual  statement. 

9  10.  Duty  of  oommlssloiier. 

9  11.  lAi>seB— Notice  of  assessment. 

9  12.  Feek 

9  IS.  Stcpehses  of  prosecution. 

9  14.  No  application  to  secret  societies. 

Section  1.  Efverj  contract  whereby  a  benefit  may  ac- 
crue to  a  party  or  parties  therein  named  upon  the  death 
or  physical  disability  of  a  person  insured  thereunder  or 
for  the  payment  of  any  sums  of  money  dependent  in  any 
degree  upon  the  collection  of  assessments  or  dues  from 
persons  hoMlng  similar  contracts  shall  be  deemed  a  con- 
tract of  mutual  insurance  upon  the  assessment  plan.  Such 
contracts  must  show  that  the  liabilities  of  the  insured 
thereunder  are  not  limited  to  fixed  premiums. 

Sec.  2.  Corporations  may  be  formed  under  the  general 
laws  of  this  state  to  carry  on  the  business  of  mutual  in- 
surance upon,  the  assessment  plan,  and  shall  be  subject 
only  to  the  provisions  of  this  act.  No  such  corporations 
shall  issue  contracts  of  insurance  until  at  least  two  hun- 
dred (200)  persons  have  applied  in  writing  for  member- 
ship  or  insurance  therein,  and  have  paid  to  the  treasurer 
of  such  corporation  the  sum  of  five  thousand  (|5,000)  dol- 
lars. This  sum  shall  be  invested  in  bonds  or  securities, 
approved  by  the  insurance  commissioner  of  this  state,  or 
deposited  in  some  bank  in  this  state  where  it  will  earn 
Interest.  Said  bonds,  or  securities,  or  evidences  of  such 
deposit,  shall  be  placed,  through  the  insurance  commis- 
sioner of  this  state,  with  the  state  treasurer,  and  the  prin- 
cipal sum  shall  be  held  in  trust  for  the  contract  holders 
of  such  corporation,  with  the  ri^ht  in  the  corporation  to 
exchange  said  bonds,  securities,  or  evidence  of  bank  de- 
posit for  others  of  like  value.  Such  corporation  shall  also, 
as  a  condition  precedent  to  issuing  any  contracts  of  in- 
surance, obtain  the  written  certificate  of  the  insurance 
commissioner  that  it  has  complied  with  the  requirements 
of  this  act;  and  that  the  name  of  the  corporation  is  not 
the  same  as  that  of  any  other  corporation  of  this  or  other 
states,  as  indicated  by  the  insurance  department  reports 
in  his  office;    nor   shall   the   commissioner   approve  any 


name  or  title  so  closely  resembllnc:  another  as  to  mislead 
the  public  No  corporation  formed  hereander  shall  have 
legal  existence  after  one  year  from  the  date  of  its  articles, 
unless  its  organization  has  been  completed  and  business 
commenced;  nor  shall  any  corporation  or  IndiTldnal  solicit, 
or  cause  to  be  solicited,  any  business,  until  such  corpon- 
tion  shall  have  complied  with  the  provisions  of  sectUxn  six 
hundred  and  thirty-three  of  the  Political  Code  of  this  state. 

Sec.  3.  Any  existing  corporation  engaged  in  transact- 
ing the  business  of  life,  health,  accident,  or  endowment 
insurance  on  the  assessment  plan,  may  reinoorporate  under 
the  provisions  of  the  Civil  Code  of  this  state,  and  under 
the  provisions  of  this  act;  provided,  that  it  shall  not  be 
obligatory  upon  such  corporation  to  reincorporate;  and  any 
such  existing  corporation  may  continue  to  exercise  all 
rights,  powers,  and  privileges  conferred  by  this  act,  the 
same  as  if  incorporated  hereunder. 

Sec.  4.  The  contracts  of  insurance  issued  by  such  cor- 
poration shall  specify  the  sum  or  sums  to  be  paid  upon  the 
happening  of  the  contingency  insured  against,  and  when 
such  payments  will  be  made.  Unless  the  contract  shall 
have  been  invalidated  by  fraud  or  by  breach  of  its  con- 
ditions, the  corporation  shall  be  obligated  to  pay  the  ben- 
eficiary the  amount  or  amounts  specified  in  its  contract 
at  the  time  or  times  therein  named,  and  such  indebted- 
ness shall  be  a  lien  upon  all  the  property  of  such  cor- 
poration, with  priority  over  all  indebtedness  thereafter  In- 
curred, except  as  hereinafter  provided  in  case  of  insolv- 
ency. Failure  to  make  such  payment,  within  thirty  days 
after  notice,  at  the  home  office,  by  mail,  as  provided  b; 
law,  of  final  Judgment,  unless  waiver  Is  made  by  the  bene- 
ficiary, shall  constitute  a  forfeiture  of  the  right  to  do  busi- 
ness. 

Sec.  5.  Every  domestic  corporation  organised  or  doing 
business  under  this  act  shall  accumulate  a  reserve  or 
emergency  fund,  which  shall  at  all  times  be  not  less  than 
the  largest  benefit  contracted  to  be  paid  by  it  to  any  one 
person.  Every  existing  domestic  corporation  must  ac* 
cumulate  such  fund  within  one  year  Xrom  the  date  whM 
this  act  takes  effect,  and  any  corporation  organised  here- 
under, within  one  year  from  the  date  of  its  certificate  of 
incorporation.      Such  fund,  to  the  extent  of  the  largest 
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amount  contracted  to  be  paid  by  any  such  corporation  to 
any  one  person,  shall  be  so  invested  anti  deposited,  as 
provitled  in  section  two  hereof,  with  the  right  in  the  cor- 
poration to  exchange  any  such  securities  for  others  of 
equal  value.  The  deposit  required  by  section  two  of  this 
act  shall  constitute  a  part  of  the  reserve  required  by  this 
section,  at  the  option  of  such  corporation.  When  any  cor- 
poration doing  business  hereunder  shall  discontinue  busi- 
ness, this  fund  shall  be  returned  to  such  corporation,  or 
so  disposed  of  as  may  be  determined  by  the  superior 
court  of  the  county  or  city  and  county  in  which  is  Its  prin- 
cipal place  of  business. 

Sec.  6.  Corporations  organized  under  the  laws  of  any 
other  state  or  country  to  transact  the  business  of  mutual 
assessment  insurance  must,  as  a  condition  precedent  to 
transacting  business  in  this  state,  deposit  with  the  insur- 
ance commissioner  of  this  state  a  certified  copy  of  its 
charter  or  other  instrument  required  by  its  home  authori- 
ties; a  statement  under  oath,  of  its  president  or  secretary, 
of  its  business  for  the  preceding  year,  in  such  form  as  may 
be  required  by  the  insurance  commissioner  of  this  state; 
an  appointment  of  a  general  agent,  service  upon  whom 
shall  bind  the  corporation;  a  certificate  that  for  the  next 
preceding  twelve  months  it  has  paid  in  full  the  maximum 
amount  named  in  its  contracts  of  insurance;  a  certificate 
from  the  proper  officer  of  its  state  or  government  that  like 
corporations  of  this  state  are  legally  entitled  to  do  busi- 
ness in  such  state  or  country;  copies  of  its  contracts  of 
insurance  and  applications,  which  must  show  that  the  lia- 
bilities of  its  members  are  not  limited  to  fixed  premiums; 
and  evidence,  satisfactory  to  the  insurance  commissioner, 
that  the  corporation  has  accumulated  a  fund  equal  to  that 
required  of  like  corporations  in  this  state,  constituting  a 
reserve  or  surplus  fund,  held  in  trust  for  the  benefit  of 
its  contract  holders,  and  so  invested  and  held  as  required 
by  the  laws  of  the  state  or  government  under  which  such 
corporation  was  organized.  The  insurance  commissioner 
shall  thereupon  issue  a  license  to  such  corporation  to  do 
business  in  this  state.  This  license  must  be  renewed  an- 
nually, and  may  be  revoked  whenever  it  is  ascertained 
that  the  statements  required  to  be  made  by  this  section 
are  not  true.  Upon  such  revocation,  notice  thereof  shall 
be  given  by  the  insurance  commissioner,  by  publication 
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in  some  newspaper  published  in  the  city  and  connty  of  San 
Francisco,  for  two  weeks,  daily,  and  no  new  contracts  sliall 
be  made  by  such  company  in  this  state.  When  any  other 
state  or  country  imposes  any  additional  license,  fees. 
taxes,  or  penalties  upon  any  corporation  organized  or  do- 
ing business  under  this  act,  like  license,  fees,  taxes,  or 
penalties  shall  be  imposed  upon  corporations  of  the  same 
kind  and  their  agents  of  such  state  or  country  doing  busi- 
ness  in  this  state. 

Sec.  7.  No  corporation  doing  business  under  this  act 
(except  accident  or  casualty  corporations)  shall  Issae  a 
contract  of  insurance  upon  the  life  of  any  person  under 
lifteen  years  of  age,  or  after  he  or  she  has  passed  his  or 
her  sixty-first  birthday.  EJvery  such  contract  of  insurance 
9hall  be  founded  upon  written  application  therefor,  and 
(except  when  the  application  is  for  health,  accident,  or 
casualty  insurance  only,  or  for  one  hundred  dollars  Itf^ 
insurance  or  less)  such  application  shall  be  accompanied 
by  the  report  of  a  reputable  physician,  containing  a  de- 
tailed statement  of  his  examination  of  Ihe  applicant,  and 
showing  the  applicant  to  be  in  good  health,  and  recom- 
mending the  issuance  of  a  contract  of  insurance.  Any 
solicitor,  agent,  employee,  examining  physician,  or  other 
person  making  a  false  or  fraudulent  statement  to  any 
corporation  doing  business  under  this  act,  with  reference 
to  any  application  for  insurance  or  for  the  purpose  of  ob- 
taining any  money  or  benefit  from  such  corporation,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  for  not  less  than  thirty  days  nor  more 
than  one  year,  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court;  and  any  person  who  shall 
make  a  false  statement  of  any  material  fact  or  thing  in  a 
sworn  statement  as  to  the  death  or  disability  of  a  con- 
tract holder  in  any  such  corporation,  for  the  purpose  of 
procuring  or  aiding  the  beneficiary  or  beneficiaries  or 
contract  holder  in  procuring  the  payment  of  a  benefit 
named  in  the  contract,  shall  be  guilty  of  perjury,  and  may 
be  proceeded  against  and  punished  as  provided  by  the 
statute  of  this  state  in  relation  to  the  crime  of  perjury. 

Sec.  8.  The  money,  benefit,  annuities,  endowment, 
charity,  relief,  or  aid  to  be  paid  as  provided  by  the  cob- 
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tracts  IsBtted  by  any  corporation  doing  business  under  this 
act  shall  not  be  liable  to  attachment  or  other  process,  and 
shall  not  be  seized,  taken,  appropriated,  or  applied  by  any 
legal  or  equitable  process,  nor  by  operation  of  law,  to  pay 
any  debts  or  liability  of  the  contract  holder  or  any  benefi- 
ciary named  thereunder. 

Sec.  9.  Every  domestic  and  foreign  corporation  doing 
business  under  this  act  shall  annually,  on  or  before  the 
first  day  of  February,  file  with  the  insurance  commis- 
sioner, in  such  form  as  he  shall  prescribe,  a  statement  of 
its  affairs  for  the  year  ending  on  the  preceding  thirty- 
first  day  of  December.  The  insurance  oommissoner.  In 
person  or  by  duly  authorized  deputy,  shall  haye  the  power 
of  examination  into  the  affairs  of  any  domestic  corporation 
doing  business  or  claiming  to  do  business  under  tMs  act, 
at  any  time,  in  his  discretion,  and  shall  make  such  ex- 
amination at  least  once  a  year. 

Sec  10.  If  the  insurance  commissioner,  after  examina- 
tion of  the  affairs  of  a  corporation,  shall  find  that  such 
corporation  is  not  doing  its  business  in  conformity  to  this 
act,  or  that  it  is  doing  a  fraudulent  or  unlawful  business, 
or  that  it  is  not  carrying  out  its  terms  of  contract,  or  that 
it  cannot  within  three  months  from  the  date  of  notice  of 
default  pay  its  obligations,  he  shall  cite  the  president,  sec- 
retary, manager,  or  general  agpnt  of  said  corporation,  or 
all  of  them,  to  appear  before  him  (stating  the  time  and 
place),  to  show  cause  why  the  authority  of  such  corpora- 
tion to  do  business  shall  not  be  revoked;  and  if  they  can- 
not show  cause,  then  he  shall  report  the  facts  to  the  at- 
torney general  of  this  state,  who  shall  commence  pro- 
ceedings in  the  proper  court  to  restrain  said  corporation 
from  doing  any  further  business. 

Sec.  11.  No  policy  or  certificate  issued  by  any  corpora- 
tion or  association  doing  business  under  the  provisions 
of  this  act  shall  lapse  or  be  lapsed  for  the  nonpayment  of 
any  assessments,  dues,  or  premiums,  unless  the  corporation 
or  association  has  first  mailed  to  the  insured  under  such 
policy  or  certificate,  at  his  or  her  last  given  postoflice 
address,  a  notice  setting  forth  the  amount  to  be  paid, 
and  the  time  the  same  is  due  and  payable;  and  such 
notice  shall  be  mailed  at  least  fifteen  days  before  the 
assessment  is  due  (provided,  that  such  corporations  doing 
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business  under  this  act  as  collect  specific  amounts  at 
specific  dates,  as  contained  in  the  contract,  shall  not  be 
compelled  to  send  such  notices),  and  an  aflldayit  made 
by  the  ofllcer,  bookkeeper,  or  clerk  of  any  such  corporation 
having  charge  of  the  mailing  of  notices,  setting  forth  the 
facts  as  they  appear  on  the  records  in  the  olfice  of  the  said 
corporation,  showing  that  such  notice  was  mailed  and  the 
date  of  mailing,  shall  constitute  conclusive  evidence  of  the 
mailing  of  such  notice. 

Sec.  12.  The  fees  for  filing  statements,  certificates*  or 
other  documents  required  by  this  act,  or  for  any  service 
or  act  of  the  insurance  commissioner,  and  the  penalties 
for  any  violation  of  this  act,  shall,  except  as  otherwiae 
provided  herein,  be  the  same  as  provided  in  the  laws  of 
this  state  relating  to  life  insurance  companies,  and  shall 
be  disposed  of  as  provided  by  such  laws. 

Sec.  13.  And  for  all  lawful  expenses  under  this  act,  or 
by  reason  of  any  of  its  provisions,  in  the  prosecution  of 
any  suit  or  proceedings,  or  otherwise,  for  the  enforcement 
of  the  provisions  of  this  act,  the  insurance  commissloaer 
must  present  bills,  duly  certified  by  him,  and  accompanied 
with  vouchers,  to  the  state  board  of  examiners,  wlio  must 
allow  the  same,  and  direct  payment  thereof  be  made»  and 
the  state  controller  shall  draw  warrants  therefor  on  the 
state  treasurer  for  the  payment  of  the  same  to  the  insur- 
ance commissioner,  in  addition  to  the  ordinary  contingent 
expense,  which  warrants « shall  be  payable  out  of  the  gen- 
eral fund. 

Sec.  14.  The  provisions  of  this  act  shall  not  apply  to 
secret  or  fraternal  societies,  lodges,  or  councils,  which 
conduct  their  business  and  secure  membership  on  the 
lodge  system  exclusively,  having  ritualistic  work  and  cere- 
monies in  their  societies,  lodges,  or  councils,  nor  to  any 
mutual  or  benefit  association,  organized  or  formed  and 
composed  only  of  members  of  any  such  society,  lodge,  or 
council  exclusively. 

Sec.  15.  All  acts  and  parts  of  acts  In  oonfiict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  16.    This  act  shall  take  effect  immediately. 
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An  act  to  proTlde  for  the  Incorporation  of  xnntaal  Insur- 
ance companies,  for  the  insurance  of  life  and  health, 
and  a^nst  accidents. 

LApproTed  April  2,  1866;  1865-6,  752.    Amended  1867-8,  830, 

661;  1880,  229.] 

B    8.    Capital  ftock. 

S    9.    Return  of  guarantee  not«8. 

5  10.    Impaired  capital— Aaaeannent. 

This  act  was  Incorporated  in  the  Civil  Ck)de;  it  was 
amended  in  1880  as  follows: 

Capital  stock. 

Sec.  8.  BiVery  company  formed  or  existing;  under  this 
act  shall  have  a  capital  stock  of  not  less  than  one  hundred 
thousand  dollars.  It  shall  not  make  any  insurance  nor 
transact  any  business  until  its  capital  stock  shall  have 
been  fully  paid  up  in  cash.  The  board  of  directors  of  the 
company,  or  a  committee  of.  the  directors  appointed  by 
the  board,  shall,  without  delay,  after  organizing,  proceed 
to  obtain  the  subscriptions  required  to  complete  the  capital 
stock  of  the  company,  and  in  obtaining  such  subscription. 
or  any  subscriptions  to  capital  stock  afterward  authorized, 
must  open  books  therefor,  giving  public  notice  thereof,  if 
deemed  necessary  by  them  in  some  newspaper  of  general 
circulation  in  the  county  in  wblch  the  principal  oi&ce  of 
the  company  is  located;  such  books  shall,  in  either  case, 
be  kept  open  until  the  amount  of  capital  stock  required 
shall  have  been  subscribed.  If  more  than  the  requisite 
amount  is  subscribed,  the  stock  shall  be  distributed  pro 
rata  among  the  subscribers.  Any  subscription  may  be 
rejected  by  the  board  of  directors,  or  the  committee 
thereof,  or  by  either,  as  to  the  whole  or  any  part  thereof, 
and  shall  be,  so  far  as  rejected,  without  effect.  [Amend- 
ment approved  April  26,  1880;  1880,  229  (Ban.  ed.  552). 
Took  effect  from  passage;  affects  only  corporations  formed 
before  1873.] 

Return  of  guarantee  notea 

Sec.  9.  Any  corporation  formed  or  existing  under  this 
act  may,  at  any  time,  return  to  the  makers,  their  assigns 
or  heirs,  the  guarantee  notes  held  by  said  corporation; 
and  from  and  after  such  return,  or  the  offer  thereof,  made 
in  good  faith,  the  corporation  shall  not  be  subject  to  any 


of  the  obligations  or  borUens  imposed  by  sectloii  tea  ot 
said  act  upon  said  corporation  and  in  favor  of  the  makers 
of  snch  notea  [Amendment  approved  April  26.  1880;  1880. 
230  (Ban.  ed.  523).  Took  effect  from  passage;  affects  only 
corporations  formed  before  1873.] 

Impaired  capital — Assessment 

Sec.  10.  Whenever,  at  any  time,  the  capital  of  any  oor- 
poration  formed  or  existing  under  this  act  shall  become 
imp&lred,  it  shall  be  the  duty  of  the  board  of  directors  at 
once  to  levy  such  an  assessment  upon  the  capital  stock, 
whether  paid  up  or  not,  as  may  be  necessary  to  make  good 
such  impairment;  and  such  assessment,  except  as  to  the 
amount  thereof,  sliall  be  levied  and  collected  In  the 
manner  prescribed  by  sections  three  hundred  and  thirty- 
one  to  three  hundred  and  forty-nine,  inclusive,  of  the  CiTil 
Code  of  this  state.  Bvery  such  corporation  may  increase 
or  diminish  its  capital  stock  in  the  mode  and  manner  pre- 
scribed by  section  three  hundred  and  fifty-nine  of  said 
Civil  Code.  [Amendment  approved  April  26,  1880;  1886, 
230  (Ban.  ed.  623).  Took  effect  from  passage;  affects  only 
corporations  formed  before  1873.] 

The  act  of  April  26,  1880,  from  which  the  foregoing  three 
amendments  were  taken,  contained  the  following  addltioiial 
section: 

Construction  of  act 

Sec  4.  Nothing  in  this  act  shall  be  construed  to  affect 
any  corporation  formed  after  twelve  o'clock  noon  on  the 
day  upon  whfch  the  Civil  Code  of  California  took  effect 
nor  shall  anything  in  tbls  act  be  construed  to  revive  or 
put  In  force  any  part  of  the  act  of  which  it  is  amendatory, 
beyond  what  was  intended  should  be  in  force  by  the  pro- 
visions of  section  two  hundred  and  eighty-eight  of  the  Civil 
Code  of  California. 

An  act  to  provide  for  the  organization  and  management 
of  county  fire  insurance  companies. 

[Approved  April  1,  1897;  Stats.  1897,  p.  489.] 

§    L  Incorporation  of. 

I    s.  ArUoles  of  lncorporatlon—<:ertl£icata. 

I    8.  Directors. 

I    4.  OflloerB. 

«.  Bond*. 
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9    •- 

Power»-B7-Uwa. 

§  ^' 

Memberahlp. 

9    8- 

Risks. 

9    »• 

Classifying  riflka. 

S  10. 

Property  outsids  o£  county. 

9  u- 

Losses. 

S  12. 

Idem— Assessments. 

9  IS. 

Notice  of  assessments. 

9  ^ 

Action  for  neglect  or  refusal  to  pay 

5  16. 

Annual  statement. 

9  18. 

Withdrawal. 

9  W. 

Report  of  offloera. 

S  IS. 

Dissolution. 

lent* 


The  people  of  the  state  of  California,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  Any  number  of  persons  not  less  than  twenty- 
five,  residing  in  any  county  in  this  state,  owning  insurable 
property  aggregating  not  less  than  fifty  thousand  dollars 
In  value,  which  they  desire  to  have  insured,  may  incor^ 
porate  for  the  purpose  of  mutual  insurance  against  loss 
or  damage  by  fire. 

Sec.  2.  Such  persons  shall  file  with  the  insurance  com- 
missioner a  declaration  of  their  intention  to  incorporate 
for  the  purposes  expressed  in  section  one  of  this  act,  which 
declaration  shall  be  signed  by  all  of  the  incorporators, 
and  shall  contain  a  copy  of  the  articles  of  incorporation 
proposed  to  be  adopted.  The  insurance  commissioner 
shall  examine  the  proposed  articles  of  incorporation,  and, 
if  they  conform  to  thlB  act,  he  shall  deliver  to  such  persons 
a  certificate  permitting  them  to  incorporate  as  such  in- 
surance company.  Such  certificate  shall  be  directed  to  the 
clerk  of  the  county  in  which  such  corporation  is  proposed 
to  be  organized,  and  shall  contain  a  copy  of  the  proposed 
articles  of  incorporation.  Upon  filing  with  the  secretary 
of  state,  the  certified  copies  of  the  duly  executed  articles 
of  incorporation,  as  required  by  section  two  hundred  and 
ninety  of  the  Civil  Code  of  the  state  of  California,  and  of 
the  certificate  above  provided  for,  the  secretary  of  state 
sh&ll  thereupon  issue  a  certificate  of  incorporation  to  such 
county  insurance  company,  and,  upon  organizing  under 
such  articles  of  incorporation,  such  county  fire  insurance 
company  may  carry  on  a  fire  insurance  business  as  herein- 
after provided.  The  articles  of  Incorporation  and  the 
charter  or  certificate  obtained  by  any  county  fire  insurance 
company  operating  under  the  provisions  of  this  act,  shall 
be  subject  to  the  control  and  modification  by  the  legisla- 


ture  ot  the  state  ot  California.  The  by-laws  and  all  amend- 
ments thereto  shall  he  filed  with  the  insurance  commis- 
sioner within  sixty  (60)  days  after  their  adoption. 

Sec  8.  The  number  of  directors  shall  not  be  less  than 
(7)  seven,  nor  more  than  eleven  (11),  a  majority  of  whom 
shall  constitute  a  quorum  to  do  business.  These  directors 
shall  be  elected  from  the  members  of  the  associatfon  by 
ballot,  and  shall  hold  office  for  one  year,  or  until  their 
successors  are  elected  and  qualified.  The  annual  meeting 
of  the  members  of  the  company  shall  be  on  the  second 
Monday  in  January  of  each  year.  In  the  election  of  the 
first  board  of  directors  each  member  shall  be  entitled  to 
one  vote.  At  every  subsequent  election,  every  pereon  in- 
sured shall  be  entitled  to  as  many  votes  as  there  are  di- 
rectors to  be  elected,  and  an  equal  additional  number  for 
every  risk  or  risks  he  holds  in  the  company,  and  he  may 
cast  the  same  in  person  or  by  proxy,  distributlns  them 
among  the  directors  to  be  elected,  or  among  a  less  num- 
ber of  directors,  or  cumulating  them  upon  one  candidate, 
as  he  shall  see  fit 

Sec.  4.  The  directors  shall  elect,  from  their  own  nunu 
her,  a  president  and  a  vice-president,  and  shall  also  elect 
a  treasurer  and  a  secretary,  who  may  or  may  not  be 
members  of  the  company.  All  of  such  officers  hold  their 
office  for  one  year  from  the  date  of  their  election,  and 
until  their  successors  are  elected  and  qualified. 

Sec.  5.  The  treasurer  and  secretary  shall  give  bonds  to 
the  company  for  the  faithful  performance  of  their  duties, 
in  such  amounts  as  sball  be  prescribed  by  the  board  of 
directors. 

Sec.  6.  Such  corporation  and  its  directors  shall  possess 
the  usual  powers,  and  be  subject  to  the  usual  duties  of 
corporations  and  directors  thereof,  and  may  make  such 
by-laws,  not  inconsistent  with  the  constitution  and  the  laws 
of  this  state,  as  may  be  deemed  necessary  for  the  manage- 
ment of  its  affairs,  in  accordance  with  the  provisions  of 
this  act  Also  to  prescribe  the  duties  of  its  officers  and  to 
fix  their^compensation,  and  to  alter  and  amend  its  by-lawa, 
when  necessary. 

Sec.  7.  Any  person  owning  property  in  the*  county  for 
which  any  such  company  is  formed  may  become  a  member 
of  such  company  by  insuring  therein,  and  shall  be  entitled 
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to  all  the  rights  and  prlTileges  appertaining  thereto,  and 
no  person  not  residing  In  the  county  In  which  the  company 
is  formed  shall  become  a  director  of  such  company. 

Sec.  8.  Such  company  may  Issue  policies  only  on  de- 
tached dwellings,  schoolbouses,  churches,  barns  (except 
livery  bam  and  hotel  barns),  and  other  farm  buildings,  and 
such  property  as  may  be  contained  therein;  also,  other 
property  on  the  premises  owned  by  the  insured;  hay  and 
igrain  in  stack  or  in  the  field,  and  livestock  on  the  premises 
of  the  insured,  anywhere  In  the  county,  for  any  time  not 
exceeding  five  years,  and  not  to  extend  beyond  the  time 
limited  for  the  existence  of  the  charter,  and  for  an  amount 
not  to  exceed  four  thousand  five  hundred  dollars  on  any 
one  risk;  provided,  that  no  company  which  has  been  or. 
ganized  more  than  six  Months  shall  write  insurance  subject 
to  one  fire  exceeding  three  per  cent  of  the  amount  at  risk 
upon  the  books  of  such  company.  All  persons  so  insured 
shall  give  their  obligation  to  the  company,  binding  them- 
selves, their  heirs  and  assigns,  to  pay  their  pro  rata  share 
to  the  company  of  the  necessary  expense  and  of  loss  by  fire 
which  may  be  sustained  by  any  member  thereof  during 
the  time  for  which  their  respective  policies  are  written, 
and  they  shall  also  at  the  time  of  effecting  the  insurance 
pay  such  a  percentage  in  cash,  and  such  other  charges,  as 
may  be  required  by  the  rules  or  by-laws  of  the  company. 

Sec  9.  All  such  companies  must  classify  the  property 
insured  therein  at  the  time  of  issuing  policies  thereon 
under  different  rates,  corresponding  as  nearly  as  may  be 
to  the  greater  or  less  risk  from  fire  loss  which  may  be  at- 
tached to  the  several  kinds  of  property  insured. 

Sec.  10.  No  such  company  shall  insure  any  property 
beyond  the  limits  of  the  county  within  which  the  com- 
pany is  organized,  nor  shall  any  company  issue  policies  of 
insurance  on  any  property  within  the  limits  of  any  city 
containing  over  six  thousand  inhabitants  at  the  time  of 
the  organization  of  such  company;  provided,  that  no  dwell- 
ing shall  be  insured  within  the  corporate  limits  of  any 
city  or  town  exposed  by  any  other  building  within  one 
hundred  feet,  or  by  any  other  risk  other  than  a  dwelling  or 
private  barn,  within  two  hundred  feet  of  the  risk  assumed; 
provided,  that  the  amount  of  insurance  shall  not  exceed 
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seyenty-five  per  cent  of  the  value  of  the  property  and  tliat 

no  additional  insurance  shall  be  allowed. 


Sec.  11.    Every  member  of  such  company  who  may 
tain  loss  or  damage  by  fire  shall  immediately  notify  the 
president,  or  in  his  absentee,  the  secretary  thereof,  stating 
the  amount  of  damages  or  loss  sustained  or  claimed,  and  if 
not  more  than  two  hundred  dollars,  then  the  president  and 
secretary  shatl  proceed  to  ascertain  the  amount  of  snch 
loss  or  damage,  and  adjust  the  same.    If   the    claim    fcv 
damage  or  loss  be  an  amount  greater  than  two  hundred 
dollars,  then  the  president  of  such  company,  or  in   his 
absence,  the  vice-president,  or  in  the  absence  of  both,  the 
secretary  thereof,   shall  forthwith  convene  the  l>oard  cl 
directors  of  such  company,  whose  duty  it  shall  be  wh^i 
convened  to  appoint  a  committee,  of  not  less  than  three 
tiisinterested  members  of  such  company,  to  ascertain  the 
amount  of  such  damage  or  loss.    If  in  either  case  there  is 
a  failure  of  the  parties  to  agree  upon  the  amount  of  such 
damage  or   loss,   they   shall  submit  the  question   of  the 
amount  of  such  loss  to  arbitration.    The  president  of  the 
company  shall  appoint  one  disinterested  person  to  act  as 
an  arbitrator,  and  no  claimant  or  insured  shall  appoint 
another,  and  if  such  two  arbitrators  fail  to  agree  upon  the 
amount  of  such  loss,  then  they  shall  select  a  third  disin- 
terested  person   to   act   with   them.    Such   arbitrators  so 
appointed  shall  have  full  authority  to  examine  witnesses, 
and  to  do  all  other  things  necessary  to  the  proper  deter- 
mination of  the  amount  of  loss  sustained  by  the  claimant^ 
and  shall  make  their  award  in  writing  to  the  president  of 
such  company,  and  such  award  so  as  aforesaid  made  shaU 
be  final  as  to  the  amount  of  the  loss  sustained. 

The  pay  of  the  said  committee  shall  be  three  ($3.00) 
dollars  per  day  for  each  day's  services  so  rendered,  and  five 
cents  for  each  mile  necessarily  traveled  in  the  discharge 
of  their  duties,  which  shall  be  paid  by  the  claimant,  unless 
the  award  of  such  committee  shall  exceed  the  sum  offered 
by  the  company  in  liquidation  of  such  loss  or  damage, 
in  which  case  such  expense  shall  be  paid  by  the  company. 

Sec.  12.  When  the  amount  of  any  loss  shall  have  been 
ascertained,  which  exceeds  in  amount  the  cash  funds  ot 
the  company,  the  president  shall  convene  the  directors  of 
oaid   company,  who   shall    make  an   assessment  upon  all 


r 


DfSURANCB.  W 

the  property  to  the  amount  for  which  each  several  piece 
of  property  is  insured,  taken  in  connection  with  the  rate 
of  premium  under  which  it  may  be  classified. 

Sec.  13.  It  shall  be  the  duty  of  the  secretary,  whenever 
such  an  assessment  shall  have  been  made,  to  immediately 
notify  every  person  holding  a  risk  in  such  company,  per- 
sonally, by  an  agent,  or  by  letter  directed  to  his  usual  post- 
office  address,  of  the  amount  of  such  loss,  and  the  sum 
due  from  him,  as  his  share  thereof,  and  of  the  time  and  to 
whom  such  payment  is  to  be  made;  but  such  time  shall 
not  be  less  than  thirty  days,  nor  more  than  ninety  days, 
from  the  date  of  such  notice. 

Sec  14.  An  action  may  be  brought  against  any  member 
of  such  company  who  shall  neglect  or  refuse  to  pay  any 
assessment  made  upon  him  by  the  provisions  of  this  act, 
or  other  liabilities  due  the  company,  and  the  directors  of 
any  company  so  formed  who  shall  willfully  refuse  or 
neglect  to  perform  the  duties  imposed  upon  them  by  law 
or  by  the  by-laws  of  the  company,  shall  be  liable  in  their 
individual  capacity  to  the  person  sustaining  such  loss.  An 
action  may  also  be  brought  and  maintained  against  any 
such  company  by  members  thereof  for  losses  sustained  if 
payment  is  withheld  after  the  amount  of  such  losses  have 
been  determined,  and  is  due  by  the  terms  of  the  policy. 

Sec.  15.  It  shall  be  the  duty  of  the  secretary  to'  prepare 
an  annual  statement  showing  the  condition  of  such  com- 
pany on  the  thirty-first  day  of  December,  and  present  the 
same  at  the  annual  meeting. 

Sec.  16.  Any  member  of  such  company  may  withdraw 
therefrom  by  surrendering  his  policy  for  cancellation  at 
any  time  while  the  organization  continues  the  business  for 
which  it  was  organized,  by  giving  notice  in  writing  to  the 
secretary  thereof,  and  paying  his  share  of  all  claims  that 
may  exist  against  such  company;  provided,  that  the  com- 
pany shall  have  power  to  cancel  or  terminate  any  policy 
by  giving  the  insured  five  days'  written  notice  to  that 
effect,  and  returning  to  him  any  excess  of  premium  he  may 
have  paid  during  the  term  of  the  policy,  over  the  cost  of 
his  insurance,  as  measured  by  the  rates  of  standard  fire 
insurance  companies  doing  business  in  this  state. 

See.  17.  It  shall  be  the  duty  of  the  president  and  sec- 
retary, within  thirty  days  after  the  first  day  of  January  in 
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each  year,  to  prepare,  xmder  their  own  oath,  and  tnatsmlt 
to  the  Insarajice  commissioner,  a  statement  of  the  con- 
dition of  the  company  on  the  last  day  of  the  montli  next 
preceding  the  annual  meeting.  If,  upon  examination,  the 
insurance  commissioner  finds  that  such  company  Is  doing 
business  correctly,  in  accordance  with  the  provisions  of 
this  act,  he  shall  thereupon  furnish  the  company  his  cer- 
tificate, which  shall  be  deemed  authority  to  continue  busi- 
ness during  the  ensuing  year,  subject,  howeyer,  to  the 
provisions  of  this  act.  For  such  examination  and  certifi- 
cate the  company  shall  pay  one  dollar.  Bach  company 
shall  pay,  at  the  time  of  organization,  five  dollars  to  the 
insurance  commissioner,  for  all  services  which  he  shall 
render  in  the  matter  of  organization. 

Sec  18.  Any  such  company  may  be  proceeded  against 
and  dissolved  in  the  manner  and  upon  the  same  conditions 
as  provided  in  case  of  otb^er  insurance  companies  incor- 
porated in  this  state. 

Sec.  19.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 


IRRIGATION. 
Laws  relating  to:  See  General  Laws,  title  Irrigation. 
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Servant's  lien,  where  wages  not  paid:  See  ante,  title  Oor- 
porations. 

An  act  creating  a  lien  in  favor  of  owners  or  those  in  chaige 
of  stallions,  jacks,  and  bulls  used  for  propagating  pur- 
poses, and  providing  for  the  operation  of  such  lien. 

[Approved  March  11,  1891;  SUts.  1891,  p.  90.] 

8  1.    Claim  to  be  filed— False  reprMentationa. 

9  2.    Suits  to  foreclose. 
\  S.    Attachment. 

i  4.    Duty  of  sheriff. 

I  5.    Sections  of  Code  of  Civil  Proooidure. 

Section  1.    Any  owner  or  person  having  in  charge  a 
stalliim,  jack,  or  bull  used  for  propagating  purposes^  ahaii 


liaTe  a  lien  for  the  agreed  price  for  the  serrlce  of  such 
BtBilUm,  jack,  or  hull  upon  any  mare  or  cow  aeryed  for  pay 
by  any  such  stallion  jack,  or  bull,  and  upon  the  offspring  of 
Buch  senrlce;  provlaed,  that  the  owner  or  person  haying  in 
charge  such  stallion,  jack,  or  bull  shall,  within  ninety  dasrs 
after  such  service,  file  In  the  office  of  the  county  recorder 
of  the  county  where  such  mare  or  cow  is  senred  or  kept, 
a  yerifled  claim  containing  a  particular  description  of  the 
mare  or  cow  so  served,  the  date  and  place  of  serving,  the 
name  of  the  owner  or  reputed  owner  of  ^e  mare  or  cow 
so  served,  a  proper  description,  by  name  or  otherwise,  of 
the  stallion  or  jack  or  bull  performing  such  serylce,  the 
name  of  the  owner  or  person  In  charge  thereof,  and  the 
amount  of  the  Hen  claimed,  which  claim,  when  filed  as 
aforesaid,  shall  operate  as  notice  to  subsequent  purchasers 
and  encumbrancers  of  such  mare  or  cow  for  the  term  of 
one  year  from  the  date  of  the  filing  of  such  claim;  and, 
provided,  that  any  willfully  false  representations  concern- 
ing the  breeding  or  pedigree  of  such  stallion,  jack,  or  bull 
made  or  published  by  the  owner  or  person  in  charge  of 
such  stallion,  jack,  or  bull,  or  by  any  one  else  at  the  request 
or  instigation  of  such  owner  or  person  in  oharge,  shall 
invalidate  any  lien  claimed  under  or  by  virtue  of  the  pro- 
visions of  this  act 

Sec.  2.  Suit  to  foreclose  any  lien  created  hereunder  may 
be  brought  in  any  county  where  said  mare,  cow,  or  off- 
spring from  such  service  may  be  found,  and  the  plaintiff, 
at  the  time  of  issuing  summons,  or  at  any  time  afterwards 
prior  to  the  rendition  of  judgment  therein,  may  have  the 
mare  or  cow  upon  which  said  lien  subsists,  and  the  said 
offspring,  attached  as  further  security  for  the  payment  of 
any  judgment  he  may  recover,  unless  the  defendant  or  per- 
son in  possession  of  such  mare,  cow,  or  offspring  give  him 
good  and  sufficient  security  to  pay  such  judgment,  in  which 
event  the  mare,  cow,  or  offspring  shall  be  forthwith  dis- 
charged by  the  sheriff  from  such  attachment,  and  from  the 
lien  hereunder  created. 

Sec.  8.  The  clerk  of  the  court  must  issue  the  writ  of 
attachment  upon  receiving  an  affidavit  by  or  on  behalf  of 
the  plaintiff,  showing- 
First— That  the  defendant  is  Indebted  to  the  plaintiff 
upon  a  demand  for  services  rendered  by  the  stallion,  jack, 
or  bull,  belonging  to  or  under  charge  of  plaintiff,  upon  the 
mare  or  cow  of  defendant,  for  which  his  claim  has  been 
duly  filed,  in  accordance  with  section  one  of  this  act 
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Second. — ^That  the  sum  for  which  the  attai^hment  Is 
asked  is  an  actual,  bona  fide  erlRting  debt,  due  and  owntiis 
from  the  defendant  to  the  plaintlft,  and  that  the  attach* 
ment  is  not  sought  and  the  action  is  not  prosecnted  to 
hinder,  delay,  or  defraud  any  creditor  or  creditors  of  the 
defendant. 

Sec.  4.  The  writ  must  be  directed  to  the  sheriff  <tf  the 
county  in  which  suit  is  brought,  and  must  require  him 
to  attach  the  mare  or  cow  specified  in  such  lien,  and  the 
offspring  of  such  service,  unless  the  defendant  or  person 
In  possession  of  such  mare,  cow,  or  offspring  give  good  and 
sufficient  security  as  provided  in  this  act,  in  which  caae,  to 
take  such  security  and  discharge  any  attachment  he  may 
have  made,  and  to  deliver  up  such  mare,  cow,  or  oltBprliig 
to  defendant,  or  to  the  person  from  whom  he  has  taken 
th3  same,  who  shall  receive  the  same  free  from  the  Ilea 
upon  which  such  suit  is  brought. 

Sec.  5.  Sections  five  hundred  and  thirty-nine,  eleraa 
hundred  and  eighty-nine,  eleven  hundred  and  ninety-etght, 
and  eleven  hundred  and  ninety-nine  of  the  Code  of  GiTll 
Procedure  are  hereby  made  applicable  to  this  act. 

Sec.  6.  This  act  shall  take  effect  from  and  after  Its 
passage. 


An  act  giving  a  lien  to  loggers  and  laborers,  employed  in 
logging  camps,  upon  the  logs  cut  and  hauled  by  the 
persons  who  employ  them. 

[Approved  March  30,  1878;  1877-8,  747.    Amended  1880.  38; 

1887,  58.] 

(  1.  Labor   with  logs.   Hen  upon. 

(  2.  Lien  to  ceaae,  how  and  when. 

8  8.  Suits  to  be  commenced  In  proper  oourU. 

9  i.  Plamtlfl  to  have  lumber  attached. 
S  B.  Clerk  to  lasue  writ. 

g  <.  Sheriff  to  attach  logs. 

9  7.  Sections  made  applicable. 

S  8.  Attachment,  how  made. 

fi  9.  Where  Hen  shall  extend. 

Labor  with  logs,  lien  upcm. 

Section  1.  A  person  who  labors  at  cutting,  hauling^  raft- 
ing, or  driving  logs  or  lumber,  or  who  performs  any  labor 
in  or  about  a  logging  camp  necessary  for  the  getting  oat 


or  transportation  of  logs  or  lumber,  shall  haye  a  lien  there- 
on for  the  amount  due  for  his  personal  services,  which  shall 
tr.ke  precedence  of  all  other  claims  to  continue  for  thirty 
days  after  the  logs  or  lumber  arrive  at  the  place  of  destina- 
tion, for  sale  or  manufacture,  except  as  hereinafter  pro- 
vided. [Amendment  approved  April  12,  1880;  1880,  88 
(Ban.  ed.  191).    Took  effect  from  passage.] 

Lien  to  cease,  how  and  when. 

Sec.  2.  The  lien  hereby  created  shall  cease  and  deter- 
mine unless  the  claimant  thereof  shall,  within  twenty  days 
from  the  time  such  labor  shall  have  been  completed,  file 
and  record  in  the  office  of  the  county  recorder  of  the  county 
where  such  labor  was  performed  a  verified  claim,  contain- 
ing a  statement: 

1.  Of  his  demand,  after  deducting  all  Just  credits  and 
offsets; 

2.  The  time  within  which  such  tabor  was  done; 

3.  The  name  of  the  person  or  persons  for  which  the  same 
was  done; 

4.  The  place  wnere  th6  Togs  or  timber  upon  which  such 
lien  is  claimed  are  believed  to  be  situated,  and  the  marks 
upon  the  same; 

5.  The  reputed  owner  thereof;  and, 

6.  The  reputed  owner  of  the  land  from  which  the  same 
were  cut  and  hauled. 

Suits  to  be  commenced  in  proper  courts. 

Sec.  3.  All  liens  hereby  provided  for  shall  cease  and  de- 
termine unless  suit  to  foreclose  the  same  shall  be  com- 
menced In  the  proper  court  within  twenty-flve  days  from 
the  time  the  same  are  filed.  [Amendment  approved  April 
12^  1880;  Amendments  1880,  39  (Ban.  ed.  191).  Took  effect 
from  passage.] 

Plaintiff  to  Lave  lumber  attached. 

Sec.  4.  The  plaintiff  in  any  s  ch  suit,  at  the  time  of  issu- 
ing the  summons,  or  at  any  time  afterward,  may  have  the 
logs  or  timber  upon  which  such  lien  subsists  attached,  as 
further  security  for  the  payment  of  any  judginent  he  may 
recover,  unless  defendant  glv3  him  good  and  sufficient 
security  to  pay  such  judgment,  in  which  event  such  logs 
Aall  be  forthwith  discharged  by  the  sheriff  from  suoh 
attachment,  and  from  the  lien  hereby  created. 


Clerk  to  issue  writ 

Sec.  5.  The  Sierk  of  the  court  must  issue  the  writ  of 
attachment  upon  receiving  an  affldayit  by  or  on  belialf 
of  the  plaintilf,  showing: 

1.  That  defendant  Is  indebted  to  the  plaintiff  upon  m  de- 
mand for  labor,  for  which  his  claim  has  been  duly  filed  In 
accordance  with  section  two  of  this  act; 

2.  That  the  sum  for  which  the  attachment  fs  aAed  la 
an  actual  bona  fide  existing  debt,  due  and  owing  firom  the 
defendant  to  the  plaintiff,  and  that  the  attachment  te  aot 
sought,  and  the  action  Is  not  prosecuted,  to  hinder,  d^tay, 
or  defraud  any  creditor  or  creditors  of  the  defendant. 

Sheriff  to  attach  logs. 

Sec.  6.  The  writ  must  be  directed  to  the  sheriff  of  tlie 
county,  and  must  require  him  to  attach  and  safely  keep 
the  logs  and  timber  specified  in  such  Men,  or  so  much  there- 
of as  may  be  sufficient  to  satiafy  plaintilTs  demand,  us- 
less  the  defendant  giye  good  and  sufficient  security*  as 
provided  in  this  act,  in  which  case,  to  take  such  security 
and  discharge  any  attachment  he  may  have  made,  and  to 
deliver  up  such  logs  to  the  defendant,  who  shall  reoetTB 
the  same  free  from  the  lien  upon  which  such  suit  la 
brought. 

Sections  made  appllcaible. 

Sec.  7.  Sections  five  hundred  and  thirty-nine,  ele?«i 
hundred  and  eighty-nine,  eleven  hundred  and  ninety-five, 
eleven  hundred  and  ninety-seven,  eleven  hundred  and  nine- 
tr-elght,  and  eleven  hundred  and  ninety-nine  of  the  Oode 
of  Civil  Procedure  are  hereby  made  applicable  to  this  act 
[Amendment  approved  March  8,  1887;  Stats.  1887,  p.  51] 

Attachment,  how  made. 

Sec.  8.  Such  attachment  shall  be  made  by  taking  sndi 
logs  into  possession,  and  the  sheriff  shall  make  an  Invoh 
tory  and  return  of  his  proceedings  as  directed  in  chapter 
rv,  title  VII,  of  the  Code  of  Civil  Procedure. 

Where  lien  shall  extend. 

Sec.  9.  The  lien  provided  for  by  this  act,  shall  la  no 
case  extend  beyond  the  limits  of  the  county  In  whieh  the 
logs  or  timber  in  oontroveray  were  out 
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.  Sec.  10.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

/.n  act  to  secure  the  wages  of  persons  employed  as.  la- 
borers on  threshing-machines. 

[Approred  March  12,  1885;  1885,  109.] 

Section  1.  Every  person  performing  work  or  labor  of 
any  kind  in,  with,  about,  or  upon  any  threshing-machine, 
the  engine,  horse-power,  wagons,  or  appurtenances  thereof, 
while  engaged  in  threshing,  shall  have  a  lien  upon  the 
same  to  the  extent  of  the  value  of  his  services. 

Sec.  2.  The  lien  herein  given  shall  extend  for  ten  days 
after  the  person  has  ceased  such  work  or  labor. 

Sec.  3.  If  judgment  shall  be  recovered  in  any  action 
to  recover  for  said  services  for  work  or  labor  performed, 
and  said  property  shall  be  sold,  the  proceeds  of  such  sale 
shall  be  distributed  pro  rata  to  all  judgment  creditors  who 
have,  within  ten  days,  begun  suits  tD  recover  judgments  for 
thw  amount  due  them  for  such  work. 

Sec.  4.  The  lien  shall  expire  unless  a  suit  to  recover 
the  amount  of  the  claim  is  brou^t  within  ten  days  after 
the  party,  ceases  work. 


LCDGING-HOUSBS. 

An  act  concerning  lodging-houses  and  sleeping  apartments 
within  the  limits  of  incorporated  cities. 

[Approved  April  3, 1876;  1875-6,  769.] 

S  1.    Number  of  cubic  feet. 

9  2.    Misdemeanor. 

S  8.    Building!  excepted. 

Number  of  cubic  feet  for  each  person. 

Section  1.  Every  person  who  owns,  leases,  let«,  or 
hires  to  any  person,  or  persons,  uxy  room  or  appartment 
In  any  building,  house,  or  other  structure  within  the  lim- 
its of  any  incorporated  city,  or  city  and  county,  within  the 
state  of  California,  for  the  purpose  of  a  lodging  or  sleep- 
ing apartment,  which  room  or  apartment  contains  less  than 
five  hundred  cubic  feet  of  space,  in  the  «i«*«iiiis»  each  per- 
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sen  SO  occupying  such  room  or  apartment,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof, 
be  punished  by  a  fine  of  not  less  than  fifty  (50)  dollars  or 
more  than  five  hundred  (500)  dollars,  or  by  imprisonment 
in  the  county  jail,  or  by  both  such  fine  or  imprisonment. 

Misdemeanor. 

Sec.  2.  Any  person  or  persons  found  sleeping  or  lodg- 
ing, or  who  hires  or  uses  for  the  purpose  of  Bleeping  in  or 
lodging  in  any  room  or  apartment  which  contains  less  than 
five  hundred  (500)  cubic  feet  of  space,  in  the  clear,  f6r 
each  person  so  occupying  such  room  or  appartment,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction, be  punished  by  a  fine  of  not  less  than  ten  (10) 
or  more  than  fifty  (50)  dollars,  or  by  both  such  fine  and 
imprisonment. 

Buildings  excepted. 

Sec.  3.  It  shall  be  the  duty  of  the  chief  of  police  (or 
such  other  person  to  whom  the  police  powers  of  a  city 
are  delegated)  to  detail  a  competent  and  qualified  officer 
or  oflicers  of  the  regular  force  to  examine  into  any  viola- 
tion of  any  of  the  provisions  of  this  act,  and  to  arrest  any 
person  guilty  of  any  such  violation. 

Sec.  4.  The  provisions  of  this  act  shall  not  be  con- 
strued to  apply  to  hospitals,  jails,  prisons,  insane  asylums, 
or  other  public  institutions. 

Sec.  5.  All  acts  or  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  6.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 


MASTER  AND  SERVANT. 

An  act  to  provide  for  a  lunch  hour  for  laborers  in  saw- 
mills, shake-mills,  shingle-mills,  and  logging-camps. 

[Approved  February  28, 11N)1«  p.  76.] 

Lunch  hour  for  laborers  In  lumber  camps  and  mills. 

Section    1.    Every   person,    corporation,    co-partnership, 
or  company  operating  a  sawmill,  shake-mill,  shin^le-mJll,  or 


MASTER  AND  SERVANT— MINES  AND  MINING.  745 

logging-camp,  in  the  state  of  California,  shall  allow  to  his 
or  its  employees,  workmen,  and  laborers  a  period  of  not 
less  than  one  hour  at  noon  for  the  midday  meal. 

Sec.  2.  Any  person,  corporation,  co-partnership,  or  com- 
pany, his  or  its  agents,  servants,  or  managers,  violating 
any  of  the  provisions  of  this  act  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished 
by  a  fine  of  not  more  than  two  hundred  dollars  nor  less 
than  one  hundred  dollars  for  each  violation  of  the  provi- 
sions of  this  act. 

Sec.  3.  This  act  shall  take  effect  and  be  in  force  on  the 
first  day  of  April,  nineteen  hundred  and  one. 


ME^CHANICS'  INSTITUTES:  See  ante,  title  Chambers  of 

Commerce. 


MINES  AND  MINING. 
An  act  for  the  protection  of  miners. 

[Approved  March  16,  1872;  Stats.  1871-72,  p.  413.] 

2  1.    Protection  of  miners. 

5  2.    Escape  shaft. 

§  3.    Liabilities.    Damages. 

Section  1.  It  shall  not  be  lawful  for  any  corporation, 
association,  owner,  or  owners  of  any  quartz-mining  claims 
within  the  state  of  California,  where  such  corporation,  as- 
sociation, owner,  or  owners  employ  twelve  men  daily,  to 
sink  down  into  such  mine  or  mines  any  perpendicular  shaft 
or  incline  beyond  a  depth  from  the  surface  of  three  hun- 
dred feet  without  providing  a  second  mode  of  egress  from 
such  mine,  by  shaft  or  tunnel,  to  connect  with  the  main 
shaft  at  a  depth  of  not  less  than  one  hundred  feet  from 
the  surface. 

Sec.  2.  It  shall  be  the  duty  of  each  corporation,  asso- 
ciation, owner,  or  owners  of  any  quartz  mine  or  mlneg 
in  this  state,  where  it  becomes  necessary  to  ork  such 
mines  beyond  the  depty  of  three  hundred  feet,  and  where 
the  number  of  men  employed  therein  daily  shall  be  twelve 
or  more,  to  proceed  to  sink  anothii*  aiiaft  or  construct  a 
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tunnel  so  as  to  connect  with  the  main  working  shaft  ol 
such  mine  as  a  mode  of  escape  from  underground  acci- 
dent or  otherwise.  And  all  corporations,  associations, 
owner,  or  owners  of  mines  as  aforesaid,  working  at  a 
greater  depth  than  three  hundred  feet,  not  having  any 
other  mode  of  egress  than  from  the  main  shaft,  shall  pro- 
ceed as  herein  provided. 

Sec.  3.  A/hen  any  corporation,  association,  owner,  or 
owners  of  any  quartz  mine  in  this  state^  shall  fail  to  pro- 
vide for  the  proper  egress  as  herein  contemplated,  and 
where  any  accident  shall  occur,  or  any  miner  working 
therein  shall  be  hurt  or  injured  and  from  such  injury  might 
have  escaped  if  the  second  mode  of  egress  had  existed, 
such  corporation,  association,  owner,  or  owners  of  the 
mine  where  the  injuries  shall  have  occurred  shall  be  lia- 
ble to  person  injured  in  all  damages  that  may  accrue 
by  reason  thereof;  and  an  action  at  law  in  a  court  of  com- 
petent jurisdiction  may  be  maintained  against  the  owner 
or  owners  of  such  mine,  which  owners  shall  be  jointly  or 
severally  liable  for  such  damages.  And  where  death  shall 
ensue  from  injuries  received  from  any  negligence  on  the 
part  of  the  owners  thereof  by  reason  of  their  failure  to 
comply  with  any  of  the  provisions  of  this  act,  the  heirs 
or  relatives  surviving  the  deceased  may  commence  an  ac- 
tion for  the  recovery  of  such  damages  as  provided  by  an 
act  entitled  an  act  requiring  compensation  for  causing 
death  by  wrongful  act.  neglect,  or  default,  approved  April 
twenty-sixth,  eighteen  hundred  and  sixty-two. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  six 
months  from  and  after  its  passage. 

An  act  supplemental  to  an  act  entitled  "An  act  concern- 
ing corporations,"  passed  the  twenty-second  of  April 
one  thousand  eight  hundred  and  fifty. 

lAoDroved  March  21,  1872;  1871-2.  443.    Amended  1875-6, 
^   ^^  780.] 

See  note  under  sec.  7. 

{  1.  Petition  for  removal  of  offloen. 

Q  2.  Organlxatlon  of  meetins. 

(  3.  Ballot  to  supply  vacancies. 

)  i.  Certificate  of  election. 

I  B.  Fees  of  coxrnty  cltf k. 
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Petition  for  remoTal  of  officers. 

Section  1.  On  petition  of  the  majority  of  the  share- 
holders of  any  corporation  formed  for  the  purpose  of  min- 
ing to  the  county  Judge  of  the  county  where  said  corpora- 
tion has  its  principal  place  of  business,  verified  by  the 
signers,  to  the  effect  that  they  are  severally  the  holders  on 
the  books  of  the  company  of  the  number  of  shares  set 
opposite  their  signatures  to  the  foregoing  petition,  the 
county  judge  shall  Issue  his  notice  to  the  shar^olders  of 
said  company  that  a  meeting  of  the  shareholders  will  be 
held,  stating  the  time,  not  less  than  five  or  more  than  ten 
days  after  the  first  publication  of  such  notice,  and  the 
place  of  meeting  within  said  county,  and  the  object  to  be 
to  take  into  consideration  the  removal  of  officers  of  said 
copipany;  which  notice,  signed  by  the  said  county  judge, 
^all  be  published  didly  in  one  or  more  dally  newspapers 
published  in  said  county  for  at  least  five  days  before  the 
time  for  the  meeting. 

Organization  of  meeting. 

Sec.  2.  At  the  time  and  place  appointed  by  said  notice, 
those  claiming  to  be  shareholders  who  shall  assemble  shall 
proceed  to  organize  by  the  appointment  of  a  chairman  and 
secretary,  and  thereupon  those  claiming  to  be  shareholders 
shall  present  proof  thereof,  and  only  those  showing  a  right 
to  vote  shall  take  part  In  the  further  proceedings.  IT  It 
appears  that  at  the  time  appointed,  or  within  one  hour 
thereafter,  shareholders  of  less  than  one-half  the  shares 
are  present,  no  further  proceedings  shall  be  had;  but  the 
meetng  shall  be  ipso  facto  dissolved;  provided,  however, 
that  by  a  vote  of  the  holders  of  the  majority  of  the  capital 
.  stock  of  the  corporations  aforesaid  the  board  of  trustees 
may  be  required  to  furnish  to  the  meeting  a  written  de- 
tailed statement  and  account  of  the  affairs,  business,  and 
property  of  the  corporation;  but  If  the  holders  of  a  ma^ 
jority  of  the  shares  are  present,  they  shall  proceed  to  vote, 
the  secretary  calling  the  roll,  and  the  members  voting  yea 
or  no,  as  the  case  may  be.  The  secretary  shall  enter  the 
same  upon  his  list,  and  when  he  has  added  np  the  list 
and  stated  the  result,  he  shall  sign  the  same  and  hand 
it  to  the  chairman,  who  shall  sign  the  same  and  declare  the 
result.  [Amendment  approved  April  1,  1876;  Amendments 
1875-6,  730.    Took  effect  from  passage.] 


I«alIot  to  snpply  TacancieB. 

Sec.  8.  If  the  result  of  the  Tote  is  that  the  hold««  aC 
a  majority  of  all  the  shares  of  the  company  are  la  fsaTor 
of  the  remoTBl  of  one  or  more  of  the  offlcers  of  the  oom- 
pany,  the  meeting  shall  then  proceed  to  hallot  for  officers 
to  supply  the  vacancies  thus  created.  TeUers  shall  be 
appointed  by  the  chairman,  who  shall  collect  the  ballots 
and  deliyer  them  to  the  secretary,  who  shall  count  tbB 
same  in  open  session,  and  having  stated  the  result  of  the 
count  in  writing,  shall  sign  the  same  and  hand  it  to  the 
chairman,  who  shall  announce  the  result  of  the  meettnff. 

Certificate  of  election. 

Sec.  4.  A  report  of  the  proceedings  of  the  meettag 
shall  be  made  in  writing,  signed  by  the  chairman  sad 
secretary,  and  verified  by  them,  and  delivered  to  the 
county  judge,  who  shall  thereupon  issue  to  each  persos 
chosen  a  certificate  of  his  election,  and  shall  also  issue  an 
order  requiring  that  all  books,  papers,  and  all  piopertj 
and  efTects  be  immediately  delivered  to  the  ofiicers  elect; 
and  the  petition  and  report,  indorsed  with  the  date  and 
fact  of  the  issuance  of  such  certificate  and  order,  shall 
be  delivered  to  the  county  clerk,  to  be  by  him  filed  in 
his  office,  and  thereafter  the  persons  thus  elected  ofSLom 
shall  be  the  duly  elected  officers,  and  hold  olfloe  ontll  the 
next  regular  annual  meeting,  unless  removed  under  the  pn>> 
visions  hereof. 

Fees  of  county  clerk. 

Sec.  5.  For  all  services  in  these  proceedings  the  county 
clerk  shall  receive  ten  dollars  on  the  issuance  of  the  no- 
tice and  ten  dollars  on  the  issuance  of  the  certificates. 

Sec.  6.  All  acts  or  parts  of  acts  confiicting  with  this 
a  :.  are  hereby  repealed. 

Sec.  7.    This  act  shall  take  effect  immediately. 
Declared  unconstitutional  in  Chollar  etc.  Co.  t.  Wllsoa, 
46  Cal.  874. 
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An  act  for  the  better  protection  of  the  stockholders  in 
corporations  formed  under  the  laws  of  the  state  of 
California  for  the  pnrpose  of  carnrlng  on  and  con- 
ducting the  business  of  mining. 

[Approved  March  80,  1S74;   18734,  866.    Amended  1880, 

184;  1897,  88.] 

{  1.    BoolM— Keeping  open  to  Imrpectlon— Porting  monthly  balamw. 
{  2.    Bxamlnatlon  of  groiindA. 
{  8.    Penalty. 

Boolcs  Of  mining  corporations. 

Section  1.    It  shall  be  the  duty  of  the  secretary  of 
erery  corporation  formed  for  the  purpose  of  mining,  or 
conducting  mining  in  California,  to  keep  a  complete  set 
of  books  showing  all  receipts  and  expenditures  of  such  cor- 
poration, the  sources  of  such  receipts,  and  the  objects  of 
such  expenditures,  and  also  all  transfers  of  stock.    All 
books  and  papers  shall,  at  all  times  during  business  honni, 
be  open  to  the  Inspection  of  any  bona  flde  stockholder; 
and  if  any  stockholder  shall  at  any  time  so  request,  It  shall 
be  the  duty    t  the  secretary  to  attend  at  the  office  of  said 
company  at  least  one  hour  in  the  day  out  of  regular  busi- 
necra  hours,  and  exhibit  such  books  and  papers  of  the  com- 
pany as  such  stockholder  may  desire,  who  shall  be  entitled 
to  be  accompanied  by  an  expert;  and  he  shall  also  be  en- 
titled to  make  copies  or  extracts  from  any  such  books  or 
papers.    Any  stockholder,  may  at  reasonable  hours,  hare 
permission  to  examine  such  mining  property,  anc  he  shall 
be  entitled  to  be  accompanied  by  an  expert  to  examine  such 
property,  to  take  samples,  and  to  make  such  other  examina- 
tion as  he  may  deem  necessary.    It  shall  be  the  duty  of 
the  directors,  on  the  second  Monday  of  each  and  every 
month,  to  cause  to  be  made  an  itemized  account  or  balance 
idieet  for  the  previous  month,  embracing  a  full  and  com- 
plete statement  of  all  disbursements  and  receipts,  showing 
from  what  sources  such  receipts  were  derived,  and  for  what 
and  to  whom  such  disbursements  or  payments  were  made, 
and  for  what  object  or  purpose  the  same  were  made;  also 
all  indebtedness  or  liabilities  incurred  or  existing  at  the 
time,  and  for  what  the  same  were  Incurred,  and  the  bal- 
ance of  money,  if  any,  on  hand.    Such  account  or  balance 


sheet  shall  be  Terifled  under  oath  by  the  president  and 
retary,  and  posted  In  some  conspicuous  place  In  the  oC- 
flce  of  the  company.  It  shall  be  the  duty  of  the  superin- 
tendent. On  the  first  Monday  of  each  month,  to  file  with 
the  secretary  an  itemized  account,  yerified  under  oath, 
showing  all  receipts  and  disbursements  made  by  him  fbr 
the  previous  month,  and  for  what  said  dli^ursements  were 
made.  Such  account  shall  also  contain  a  cerified  state- 
ment showing  the  number  of  men  employed  under  him,  and 
for  what  purpose,  and  the  rate  of  wages  paid  to  each  one. 
He  shall  attach  to  such  account  a  full  and  complete  report, 
under  oath,  of  the  work  done  in  said  mine,  the  amount  of 
ore  extracted,  from  what  part  of  mine  taken,  the  amount 
sent  to  mill  for  reduction,  its  assay  value,  the  amount  of 
bullion  received,  the  amount  of  bullion  shipped  to  the  of- 
fice of  the  company  or  elsewhere,  and  the  amount.  If  any, 
retained  by  the  superintendent.  It  shall  also  be  his  duty 
to  forward  to  the  office  of  the  company  a  full  report,  under 
oath,  of  all  discoveries  of  ores  or  mineral-bearing  Quarts 
made  in  said  mine,  whether  by  boring,  drifting  sinking 
or  otherwise,  together  with  the  assay  value  thereof.  AU 
accounts,  reports,  and  correspondence  from  the  snperinr 
tendent  shall  be  kept  in  some  conspicuous  place  in  the  of- 
fice of  said  company,  and  to  be  open  to  the  inspection  of 
all  stockholders;  provided,  that  this  section  shall  apply 
only  to  mining  corporations  whose  stock  is  listed  and  of- 
fered for  sale  at  public  exchange,  and  shall  not  apply  to 
mining  corporations  whose  stock  is  not  listed  in  the  public 
exchange,  and  is  not  offered  for  public  sale.  [Amended 
February  26, 1897;  Stats.  1897,  p.  38.] 

Examination  of  grounds. 

Sec  2.  Any  bona  fide  stockholder  of  a  corporation 
formed  under  the  laws  of  this  state  for  the  purpose  of 
mining,  shall  be  entitled  to  visit,  accompanied  by  his  ex- 
pert, and  examine  the  mine  or  mines  owned  by  such  coirpo- 
ration,  and  every  part  thereof,  at  any  time  he  may  see 
^t  to  make  such  visit  and  examination;  and  when  such 
stockholder  shall  make  application- to  the  president  of  such 
corporation,  he  shall  Immediately  cause  the  secretary  there> 
of  to  issue  and  deliver  to  such  applicant  an  order,  under 
the  seal  of  the  corporation,  directed  to  the  superintendent, 
commanding  him  to  show  and  exhil>it  such  parts  of  said 
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mine  or  mines  as  the  party  named  in  said  order  may  de- 
sire to  visit  and  examine.  It  shall  be  the  duty  of  the  sup- 
erintendent, on  receiving  such  order,  to  furnish  such  stock- 
holder every  facility  for  making  a  full  and  complete  in- 
spection of  said  mine  or  mines,  and  of  the  workings  there- 
in; it  shall  be  his  duty  also  to  accompany  said  stockholder, 
either  in  person  or  to  furnish  some  person  familiar  with 
aaid  mine  or  mines  to  accompany  him  in  his  visit  to  and 
through  such  mine  or  mines,  and  every  part  thereof.  In 
case  of  the  failure  or  refusal  of  the  superintendent  to  obey 
such  order,  such  stockholder  shall  be  entitled  to  recover 
In  any  court  of  competent  Jurisdiction,  against  said  corpo- 
ration, the  sum  of  one  thousand  dollars,  and  traveling  ex- 
penses to  and  from  said  mine  as  liquidated  damages,  to- 
gether with  costs  of  suit.  In  case  of  such  refusal,  it  shall 
be  the  duty  of  the  directors  of  such  coriJoratlon  forthwith 
to  remove  the  officer  so  refusing,  and  thereafter  he  shall 
not  be  employed,  directly  or  indirectly,  by  such  corpora- 
tion, and  no  salary  sLall  be  paid  to  him.  [Amendment  ap- 
proved April  23  1880;  Amendments  1880,  135  (Ban.  ed. 
400).    Took  effect  from  passage;  repealed  conflicting  acts.] 

Penalty. 

Sec.  3.  In  case  of  the  refusal  or  neglect  of  the  presi- 
dent to  cause  to  be  issued  by  the  secretary  the  order  in 
the  second  section  of  this  act  mentioned,  such  stockholder 
shall  be  entitled  to  recover  against  said  president  the  sum 
of  one  thousand  dollars  and  costs,  as  provided  in  the  last 
section.  In  case  of  the  failure  of  the  directors  to  have  the 
reports  and  accounts  current  made  and  posted  as  in  the 
first  section  of  this  act  provided,  they  shall  be  liable,  either 
severally  or  Jointly,  to  an  action  by  any  stockholder  in 
any  court  of  competent  Jurisdiction  complaining  thereof, 
and  on  proof  of  such  refusal  or  failure,  such  complaining 
stockholder  shall  recover  Judgment  for  actual  damages 
sustained  by  him,  with  costs  of  suit.  And  each  of  such 
defaulting  directors  shall  also  be  liable  to  removal  for  such 
neglect.     [Amended  February  26,  1897;  Stats.  1897,  p.  40.] 

Sec.  4.  All  acts  in  conflict  with  the  provisions  of  this 
act  are  hereby  repealed. 
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An  act  for  the  further  protection  of  stockholders  in  mlnUig 

companies. 

[Approved    April    23,    1880;     1880,    131    (Ban.    ed.    398). 

Amended  1897,  96.] 

S  1.    Bale  or  mortgage  of  property. 

9  2.    Stock  to  be  In  name  of  real  owner. 

S  S.    Books,  when  to  dooe— Stock,  how  T0t«&. 

Directors  not  to  sell,  etc.,  unless  two-thirds  of  capital  stock 
consent 

Section  1.    It  shall  not  be  lawful  for  the  directors  of 
any  mining  corporation  to  8ell,  lease,  mortgage*  or  other- 
wise depose  of  the  whole  or  any  part  of  the  mining  ground 
owned  or  held  by  such  corporation,  nor  to  purchase  or 
obtain  in  any  way  (except  by  location)  any  additional  min- 
ing ground,  unless  such  act  be  ratified  by  the  holders  of 
at  least  two-thirds  of  the  stock  of  such  corporation  then 
outstanding.    Such  ratification  may  be  made  either  in  writ- 
inj>  signed  and  acknowledged  by  such  stockholders,  or  hj 
resolution,  duly  passed  at  any  ^regularly  called  stockholders' 
meeting.    The  certificate  of  the  secretary  of  any  mining 
corporation  reciting  such  ratification  at  a  stockholders' 
meeting,  or  the  names  of  stockholders  with  the  amount 
of  stock  held  by  each,  and  the  tgtal  stock  outstanding, 
signed  and  acknowledged  by  him  in  the  manner  provided 
for  acknowledgments  to  conveyances  of  real  property,  may 
be  attached  to  or  indorsed  upon  any  deed,  mortgage,  con- 
veyance, or  other  instrument,  made  under  this  act  and  re- 
corded with  such  deed,  conveyance,  or  other  instrument, 
and  the  recitals  contained  in  such  certificate,  or  the  duly 
recorded  copy  thereof,  are  made  prima  facie  evidence  of 
their  truthfulness  for  all  purposes  whatsoever;  provided* 
that  no  one  except  a  stockholder  in  any  such  corporation, 
shall  be  permitted  to  urge  any  objection  to  the  acquisition 
of  any  additional  ground  or  other  property  by  such  corpora- 
tion.   ]  Amendment  approved  March  9,  1897;  Stats.  1897,  p. 

96.] 

Stock  to  be  in  name  of  real  owner  or  trustee. 

Sec.  2.  All  stock  in  each  and  every  mining  coipora- 
tion  in  this  state  shall  stand  in  the  books  of  said  company, 
in  all  cases,  in  the  names  of  the  real  owners  of  sach 
stock,  or  in  the  name  of  the  trustees  of  such  real  owners; 
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but  in  every  case  where  such  stock  shall  stand  in  the 
name  of  a  trustee,  the  party  for  whom  he  holds  such 
stock  in  trust  shall  be  desi^ated  upon  said  books,  and 
also  In  the  body  of  the  certificate  of  such  stock. 

Books,  when  to  close — Stock,  how  voted. 

Sec.  3.  It  shall  not  be  lawful  for  any  such  corpora- 
tion, or  the  secretary  thereof,  to  close  the  books  of.  said 
corporation  more  than  two  days  prior  to  the  day  of  any 
election.  At  such  election  the  stock  of  said  corporation 
shall  be  voted  by  the  bona  fide  owners  thereof,  as  shown 
by  the  books  of  said  corporation,  unless  the  certificate  of 
stock,  duly  indorsed,  be  produced  at  such  election,  in 
which  case  said  certificates  shall  be  deemed  the  highest 
evidence  of  ownership,  and  the  holder  thereof  shall  be 
entitled  to  vote  the  same. 

Sec.  4.    All  acts  and  parts  of  acts  In  conflict  with  this 
act  are  hereby  repealed. 

Sec.  5.    This  act  shall  take  effect  from  and  after  its 
passage. 

NUISANCES. 

See  act  authorizing  district  attorneys  to  abate  public 
nnisances,  passed  March  15,  1899;  Stats.  1899,  103. 


ORPHANS. 

See  ante,  title  Infancy. 


KAILROADS. 

[Consult  an  act  approved  March  22,  1899;  Stats.  1899, 
p.  183,  requiring  railroads  to  equip  cars  with  fenders  and 
brakes.] 

An  act  providing  for  the  sale  of  railroad  and  other  fran- 
ohises  in  municipalities,  and  relative  to  granting  of 
franchises. 

[Approved  March  23,  1893;  Stats.  1893,  p.  288.  Amended 
1897,  176.  Consult  in  connection  with  this  act  the  acts 
of  1897,  p.  135,  and  1901,  p.  265.] 

Section  1.    Every  franchise  or  privilege  to  erect  or  lay 
telegraph  or  telephone  wires,  to  constmct  or  operate  rall- 
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roads  along  or  upon  any  public  street  or  higjiway,  or  to  ex- 
ercise any  other  priTilege  whatever  hereafter  proposed  to 
be  granted  by  the  board  of  supervisors,  or  other  governing 
or  legislative  body  of  any  county  or  diBtrlct  within  this 
state*   except   renewals   of  franchises    or   privileges    for 
wharves,  chutes,  or  piers,  in  counties  outside  of  the  lim- 
its of  incorporated  cities  or  towns,  shall  be  granted  npon 
the  conditions  in  this  act  provided,  and  not  otherwise.    The 
fact  that  an  application  for  such  franchise  or  privilege  has 
been  made  to  such  board  of  supervisors  or  other  governing 
or  legislative  body,  together  with  a  statement  Uiat  it  is 
proposed  to  grant  the  same  must  first  be  advertised  in  one 
or  more  daily  newspapers  in  the  county  or  district  where- 
in the  said  franchise  or  privilege  is  to  be  exercised.    If 
there  be   no  daily   newspaper  published   in  the   district 
wherein  the  said  franchise  or  privilege  is  to  be  exerdaed, 
then  the  publication  must  be  made  in.  some  other  dally 
newspaper  of  the  county,  and  if  there  be  no  daily  news- 
paper published  in  the  county  wherein    the  said    fran- 
chise or  privilege  is  to  be  exercised,  then  the  publication 
must  be  made  in  a  daily  newspaper  published  in  an  ad- 
joining county.    Such  advertisements  must  continue  every 
day  for  at  least  ten  days,  and  must  commence  at  least 
thirty  days  before  any  further  action  of  the  board  of  snih 
ervisors  or  other  governing  or  legislative  body.    The  ad- 
vurtisement  must  state  the  character  of  the  franchise  or 
privilege  proposed  to  be  granted,  the  term  of  its  oontinn- 
ance,  and,  if  a  street  railroad,  the  route  to  be  traversed, 
and  the  day  on  which  tenders  will  be  received  for  the  sama 
On  the  day  so  stated,  the  board  or  other  governing  or 
legislative  body  herein  mentioned,  must  meet  in  open  ses- 
sion and  read  the  tenders.    The  franchise  or  privileges 
must  then  be  awarded  to  the  highest  bidder;  provided, 
however,  that  nothing  in  this  section  shall  affect  a  special 
privilege  granted  for  a    shorter    term    than    two    years. 
[Amendment  approved  March  19, 1897;  Stats.  1897.  p.  176.] 

• 
Sec.  2.    Any  member  of  any  board  of  supervisors,  ocm- 

mon  council,  or  other  governing  or  legislative  body  of 

any  county,  city  and  county,  city,  town,  or  district  of  this 

state,  who,  by  his  vote,  violates  or  attempts  to  ylolate 

the  provisions  of  this  act  or  any  of  them,  shall  be  guilty  of 
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Capital,  cash  assets  of  one  handred  thonsand,  must 

have,  when,  §  420. 
Caidtal,  cash  assets  of  two  hundred  thousand  dollars, 

must  have,  when,  §  419. 
Capital,  foreign  mutual  corporation   must   have  two 

hundred  thousand  dollars  cash  assets,  §  419. 
Capital  and  accumulations,  how  invested,  §  421. 
Capital  stock  must  be  one  hundred  thousand,  when, 

§420. 
Capital  stock  must  he  at  least  two  hundred  thousand, 

when,  8  419. 
Directors,  alteration  In  number  of,  S  443. 
Directors  liable  for  loss  on  Insurance,  when,  §  418. 
Directors  liable  on  what  policies,  §  418 
Directors,  not  to  be  less  than  five,  §  443. 
Dividends,    amounts    to    be    reserved    before    making, 

S  429. 
Dividends,  of  what  and  when  declared,  §  417. 
Dividends,  of  what  not  to  be  declared,  S  417. 
Dividends  when  only  to  be  declared,  S  452. 
Hndowment    insurance    on    assessment  plan,  p.  724, 

Stats. 
Fire,  county  fire  insurance  companies,  organization 

and  management  of,  p.  732,  Stats. 
Fire  and  marine,  capital  to  be  paid  in  cash  in  twelve 

months,  §  424. 
Fire  and  marine,  certificate  of  capital  stock  to  be  filed, 

and  when,  §  425. 
Fire  and  marine,  dividends,  amounts  to  be  reserved 

before  making,  §§  429,  430. 
Fire  and  marine,  extent  of  power  of  assessment,  § 

832. 
Fire  and  marine,  how  may  invest  funds,  S  427. 
Fire  and  marine,  limitation  on  risks,  §  428. 
Fire  and  marine,  payment  of  subscriptions,  §  424. 
Fire  and  marine,  rate  of  risk,  §  428. 
Fire  and  marine,  reservations  by  companies  with  less 

than  two  hundred  thousand,  §  430. 
Fire  and  marine,  risk,  limitation  on,  S  428. 
Fire  and  marine,  twenty-five  per  cent  of  capital  to  be 

paid  up  before  policies  issued,  S  424. 
Fire  and  marine  insurance  corporations,  limit  on  one 

risk,  §  428. 
Fire  and  marine  insurance  corporations,  limit  on  one 

risk,  §  428. 


%  day  for  ten  sncoeBSfye  days,  and  If  there  be  no  dafljr 
paper  published  in  auch  county,  city  and  county,  or  ctty, 
then  it  shall  be  published  in  a  weekly  newspaper  published 
in  such  county,  city  and  county,  or  city,  once  a  week  for 
four  weeks,  and  in  either  case  the  full  advertisement  must 
be  completed  not  less  than  twenty  nor  more  than  tliirty 
days  before  any  further  action  of  the  board  of  superrtaora, 
board  of  trustees,  common  council,  or  other  gorendng  or 
leglslatiye  body.    The  adyertisement  must  state  the  <dutr- 
acter  of  the  franchise  or  privilege  proposed  to  be  granted, 
the  term  of  Its  continuance,  and  if  a  street  railroad,  the 
route  to  be  traversed;  that  sealed  bids  or  tenders  will  be 
received  up  to  a  certain  hour  on  a  day  named  therein,  and 
a  further  statement  that  no  bids  will  be  received  of  a  bIb^ 
gle  sum  or  amount  stated,  but  that  all  bids  must  be  for 
the  payment  in  lawful  money  of  the  United  States  of  a 
stated  per  cent  of  the  gross  annual  receipts  of  the  person. 
partnership,  or  corporation,  or  other  authority  to  whom 
the  franchise  is  awarded,  arising  from  its  use.  operation, 
or  possession.    No  percentage  shall  be  paid  for  the  first 
five  years  succeeding  the  date  of  the  franchise,  but  there- 
after such  percentage  shall  be  payable  annually,  and  shall 
in  no  case  be  less  than  three  per  cent  per  annum  upon  ancfa 
gross  receipts,  the  franchise  to  be  forfeited  by  Mlure  to 
make  the  payments  stated  in  the  bids  upon  which  the 
award  was  ma.de;  provided,  the  board  of  supervisors,  board 
of  trustees,  common  council,  or  other  governing  or  legis- 
lative body  may  provide  as  a  condition  of  such  franchise 
that  the  payments  of  said  percentage  shall  begin  at  any 
time  le33  than  five  years  after  the  franchise  is  granted,  tf 
such  franchise  is  a  renewal,  or  substantially  a  renewal,  of 
a  franchise  already  in  existence.    After  the  expiration  of 
the  time  stated  in  the  advertisement  up  to  which  sealed 
bids  or  proposals  will  be  received,  the  board  or  other  goT- 
erning  or  legislative  body  herein  mentioned,  must  meet  In 
open  session  and  open  and  read  the  tenders  or  bids.    The 
franchise  or  privileges  must  then  be  award  to  the  highest 
bidder;    provided,  however,  that  nothing  in  this  section 
■hall   affect  a  special   privilege,   granted   for  a   shorter 
term  than  two  years;  and  provided  further,  that  the  gov- 
erning power  may  reject  any  or  all  bids.    And  provided 
further,  that  unless  the  bidder  shall  file  with  his  bid  a 
bond  to  such  county,  city  and  county,  city,  town,  or  dis- 
trict, with  at  least  two  good  and  suffldent  msrMm^  to  !»• 


approved  by  such  board  or  other  governing  or  legislative 
body  in  a  penal  amount  to  be  by  it  prescribed  and  set 
forth  in  the  advertisement  for  bids,  conditioned  that  such 
bidder  shall  well  and  truly  observe,  fulfill,  and  perform 
each  and  all  of  the  terms,  conditions,  and  obligations  of 
such  franchise,  in  case  the  same  shall  be  awarded  to  him, 
and  that  in  case  of  any  breach  of  condition  of  such  bond, 
the  whole  amount  of  the  penal  sum  therein  named  shall 
be  taken  and  deemed  to  be  liquidated  damages,  and  shall 
be  recoverable  from  the  principal  and  sureties  upon  said 
bond,  no  award  of  any  such  franchise  shall  be  made  upon 
such  bid,  although  the  same  may  be  the  highest,  but  such 
franchise  may  be  awarded  to  the  next  highest  bidder,  who 
shall  have  complied  with  this  proviso,  or,  in  the  discre- 
tion of  such  board,  or  other  governing  or  legislative  body, 
aJ  bids  may  be  set  aside  and  rejected,  and  new  bids  ad- 
vertised for. 

Sec.  2.    No  franchise  now  existing,  or  which  may  here- 
after be  granted,  shall  be  renewed  by  the  board  of  super- 
visors, board  of  trustees,  common  council*  or  other  govern- 
ing or  legislative  body  above  described,  nor  shall  the  ex- 
tension or  renewal  of  the  same  be  advertised  or  offered 
for  sale  by  such  governing  or  legislative  body  until  with- 
in one  year  prior  to  the  date  of  the  expiration  of  the  ex- 
isting franchise,  unless  the  existing  franchise  is  first  sur- 
rendered by  the  holders  thereof;   provided,  no  franchise 
can  be  surrendered  without  the  consent  of  the  board  of 
supervisors,  board  of  trustees,  common  council,  or  other 
governing  or  legislative  body  of  the  city  and  county,  city, 
or  town,  granting  such  franchise.    And  provided  further,' 
that  on  the  application  of  the  mayor,  or  a  majority  of  the 
board  of  supervisors,  board  of  trustees,  common  council,  or 
other  governing  or  legislative  body  above  described,  it 
shall  be  the  duty  of  the  attorney  general  to  sue  for  a  for- 
feiture of  any  franchise  granted  by  such  governing  or  leg- 
islative body,  alleging  in  such  suit  noncompliance  with 
the  terms  of  the  franchise. 

Sec.  3.  Any  member  of  any  board  of  supervisors,  com- 
mon council,  or  other  governing  or  legislative  body  of  any 
city  and  county,  city,  or  town,  of  this  state,  who,  by  his 
vote,  violates  or  attempts  to  violate  the  provisions  of  this 
act,  or  any  of  them,  shall  be  guilty  of  a  misdemeanor 


and  of  malfeasance  In  office,  and  be  deprlred  of  bla  cxfflee 
by  the  decree  of  a  court  of  competent  Jarisdictkni,  alter 
trial  and  conviction. 

Sec.  4.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

This  act  was  declared  unconstitutional  in  Pereira  t. 
Wallace,  129  Cal.  397. 

See  the  following  act. 

An  act  providing  for  the  sale  of  street  railroad  and  other 
franchises  In  municipalities,  and  providing  oonditions 
for  the  granting  of  such  franchises  by  legislative  or 
other  governing  bodies,  and  repealing  conflicting  acta. 

[Became  a  law  under  constitutional  provision  wtthont 
governor's  approval,  March  11,  1901,  p.  26S. 
Amended  1903,  p.  90.] 


The  people  of  the  state  of  Califonila,  repnesoited  in 
ate  and  asembly,  do  enact  as  follows: 

Section  1.  EJvery  franchise  or  privilege  to  erect  or  lay 
telegraph  or  telephone  wires,  to  construct  or  operate 
street  railroads  upon  any  public  street  or  highway,  to 
lay  gaspipes  for  the  purpose  of  carrying  gas  for  heat  and 
power,  to  erect  poles  or  wires  for  transmitting  electric 
heat  and  power  along  or  upon  any  public  street  or  high- 
way, or  to  exercise  any  other  privilege  whatever  hereafter 
proposed  to  be  granted  by  boards  of  supervisors,  boards 
of  trustees,  or  common  councils,  or  other  governing  or 
legidlative  bodies  of  any  city  and  county,  city  or  town 
within  this  state,  except  steam  railroads  and  except  tele- 
graph or  telephone  lines  doing  an  interstate  business,  and 
renewals  of  franchises  for  piers,  chutes  or  wharves,  shall 
be  granted  upon  the  conditions  In  this  act  provided,  and 
not  otherwise. 

Sec.  2.  An  applicant  for  any  franchise  or  privilege 
above  mentioned  shall  file  with  the  governing  or  legislative 
body  of  the  municipality  an  application,  and  thereupon 
said  governing  body  shall,  in  its  discretion,  advertise  the 
fact  of  said  application,  together  with  a  statement  that 
it  is  proposed  to  grant  the  same,  m  one  or  more  newa- 
"-^^ers  of  the  city  and  county,  city  or  town  wherein  the 
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Bald  franchise  or  priyllege  is  to  be  exercised.  Said  ad- 
vert] sement  mu^t  state  tliat  bids  will  be  received  for  snch 
franchise,  and  tbat  it  will  be  awarded  to  the  hlgbest  bidder, 
and  the  same  must  be  published  in  sucb  newspaper  once 
a  day  for  ten  successive  days,  if  it  be  a  daily  newspaper, 
and  if  there  be  no  daily  newspaper  published  in  such  city 
and  connty,  city  or  town,  then  it  shall  be  published  in  a 
weelcly  nev7spaper  once  a  week  for  four  successive  weeks, 
i.nd  In  either  case  the  full  publication  must  be  completed 
not  less  than  twenty  nor  more  than  thirty  days  before  any 
further  action  can  be  taken  thereon.  [Amendment  ap- 
proved IdSarch  6,  1903;  Stats.  1903,  p.  90.  In  effect  im- 
mediately.] 

Sec.  3.     The  publication  must  state  the  character  of  the 
franchise  or  priyllege  proposed  to  be  granted,  the  term 
for  which  it  is  granted,  and.  if  it  be  a  street  railroad,  the 
route  to  be  traversed;   that  sealed  bids  therefor  will  be 
received   up  to  a  certain  hour  and  day  named  therein, 
and  that  the  successful  bidder  and  his  assigns  must,  during 
the  life  of  said  francLise,  pay  to  the  municipality  two  per 
cent  (2%)  of  the  gross  annual  receipts  of  the  person,  part- 
nership or  corporatioi.  to  whom  the  franchise  is  awarded, 
arising  from  its  use,  operation  or   possession.    No  per* 
centage  «hall  be  paid  for  the  first  five  (5)  years  succeeding 
the  date  of  the  franchise,  but  thereafter  such  percentage 
shall  be  payable  annually;  and  in  the  event  said  payment 
is  not  made,  said  franchise  shall  be  forfeited;   provided 
further,   that  if  the  franchise  be  a  renewal  of  a  right 
already  in  existence,  the  payment  of  said  percentage  of 
gross  receipts  shall  begin  at  once. 

Sec.  4.  In  case  the  franchise  granted  shall  be  an  ex- 
tension of  an  existing  system  of  street  railroad,  then 
the  gross  receipts  shall  be  estimated  to  be  one-half  of  the 
proportion  of  the  total  gross  receipts  of  said  system  which 
the  mileage  of  such  extension  bears  to  the  total  mileage 
of  the  whole  system,  and  said  estimate  shall  be  conclusive 
as  to  the  amount  of  the  gross  receipts  of  said  extension. 

Sec.  5.  Said  advertisement  shall  also  contain  a  state- 
ment that  the  said  franchise  will  be  struck  off.  sold,  and 
awarded  to  the  person,  firm  or  corporation  who  shall  make 
the  highest  cash  bid  therefbr;  provided,  only,  that  at  the 
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time  of  the  opening  of  said  bids  any  responsible  person. 
firm  or  corporation  present  or  represented  may  bid  on 
said  franchise  or  privilege  a  sum  not  less  than  ten  per 
cent  above  the  highest  sealed  bid  therefor,  and  said  bid 
8o  made  may  be  raised  not  less  than  ten  per  cent  by  any 
other  responsible   bidder,  and  said  bidding  may  so   con- 
tinue until  finally  said  franchise  shall  be  struck  off,  sold, 
and  awarded  by  said  governing  body  to  the  highest  bidder 
therefor  in  gold  coin  of  the  United  States.    Bach  sealed 
bid  shall  be  accompanied  with  cash  or  a  certified  check, 
payable   to   the   treasurer  of   such   municipality,   for   the 
full  amount  of  said  bid,  and  no  sealed  bid  shall  be  con- 
sidered unless  said  cash  or  check  is  inclosed  therewith, 
and  the  successful  bidder  shall  deposit    at  least  ten  per 
cent  of  the  amount  of  his  bid  with  the  clerk  of  snob 
m  micipality  before  the  franchise  shall  be  struck  off  to 
him.    And    if   he    shall   fail    to   make   such   deposit    im- 
mediately, then  and   in  that  case,  his  bid   shall   not  be 
received,  and  shall  be  considered  as  void,  and  the  said 
franchise  shall  then  and  there  be  again  offered  for  sale 
to  the  bidder  who  shall  make  the  highest  cash  bid  therefor. 
subject  to  the  same  conditions  as  to  deposit,  as  above- 
mentioned.     Said    procedure    shall  be   had   until    said   fran- 
chise is  struck  off,  sold,  and  awarded  to  a  bidder  who  shall 
make  the  necessary  deposit  of,  at  least,  ten  per  cent  of 
the  amount  of  his  bid  therefor,  as  herein  provided.    Said 
successful   bidder   shall   deposit  with  the  clerk  of  snch 
municipality,   within  twenty-four  hours  after  the  accept- 
ance of  his  bid.   the  remaining  ninety  per  cent  of  Uie 
amount  thereof,  and  in  case  he  or  it  shall  fail  to  do  so. 
then  the  said  deposit  theretofore  made  shall  be  forfeited. 
and  the  said  award  of  said  franchise  shall     e  void,  and 
the  said  franchise  shall  then  and  there,  by  said  governing 
body,    be   again   offered   for  sale   to  the   highest  bidder 
therefor,  in   che  same  manner,  and  under  the  same  re- 
striction as  hereinbefore  provided,  and  in  case  said  bidder 
shall  fail  to  deposit  with  the  clerk  of  such  manidpality, 
the  remaining  ninety  per  cent  of  his  bid,  within  twenty* 
four  hours  after  its  acceptance,  the  award  to  him  of  said 
franchise  shall  be  set  aside,  and  the  deposit  theretofore 
made  by  him  shail  be  forfeited,  and  no  further  proceedings 
for  a  sale  of  said  franchise  shall  be  had  unless  the  same 
shall   be  readvertised  and  again  offered  for  sale,  in  the 
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manner    hereinbefore    provided.    [Amendment    approred 
March  6,  1903;  Stats.  1903,  p.  90.    In  effect  immediately.] 

Sec.  6.  Work  to  erect  or  lay  telegraph  or  telephone 
wires,  to  construct  street  railways,  to  lay  gaspipes  for 
tne  purpose  of  carrying  gas  for  heat  and  power,  to  erect 
pcles  or  wires  for  transmitting  electric  Leat  or  power, 
along  or  upon  any  public  street  or  highway,  or  to  exercise 
any  privilege  whatever,  a  franchise  for  which  shall  have 
been  granted  in  accordance  with  the  terms  of  this  act, 
>3hall  be  commenced  in  good  faith  within  not  more  than 
fbur  months  from  the  granting  of  any  such  franchise,  and 
li  not  so  commenced  within  said  time  said  franchise  so 
granted  shall  be  declared  forfeited,  and  shall  be  completed 
within  not  more  than  three  yeart  thereafter,  and  if  not 
so  completed  within  said  time  said  franchise  so  granted 
shall  be  forfeited;  provided,  that  for  good  cause  shown 
the  governing  or  legislative  body  may  by  resolution  extend 
the  time  for  completion  thereof,  not  exceeding  three 
months. 

Sec.  7.  The  successful  bidder  for  any  franchise  or 
privilege  struck  off,  sold,  and  awarded  under  this  act 
s'.all  file  a  bond  running  to  said  city  and  county,  or  city 
or  town,  with,  at  least,  two  good  and  sufficient  sureties, 
to  be  approved  br  such  governing  body,  in  a  penal  sum 
by  it  to  be  prescribed,  and  set  forth  in  the  advertisement 
for  bids,  conditioned  that  such  bidder  shall  well  and  truly 
observe,  fulfill,  and  perform  each  apd  every  term  and 
condition  of  such  franchise,  and  that  In  case  of  any  breach 
of  condition  of  such  bond,  the  whole  amount  of  the  penal 
sum  therein  named  shall  be  taken  and  deemed  to  be 
liquidated  damages,  and  shall  be  recoverable  from  the 
principal  and  sureties  upon  said  bond.  Said  bond  shall 
be  filed  with  such  governing  body  within  five  days  after 
such  franchise  is  awarded,  and  upon  the  filing  and  approval 
of  such  bond,  the  said  franchise  shall,  by  said  governing 
or  legislative"  body,  be  granted  by  ordinance  to  the  person, 
firm,  or  corporation  to  whom  it  has  been  struck  off,  sold, 
or  awarded,  and  in  case  that  said  bond  shall  not  be  so  filed, 
the  award  of  such  franchise  shall  be  set  aside,  and  any 
money  paid  therefor  shall  be  forfeited,  and  said  franchise 
shall,  in  the  discretion  of  said  governing  or  legislative 
body,  be  readvertised,  and  again  offered  for  sale  in  the 
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same  manner,  and  under  the  same  restrictions,  as  herein- 
before proyided.  [Amendment  approved  March  6,  1903; 
Stats.  1903,  p.  91.    In  effect  immediately.] 

Sec.  8.  It  shall  be  the  daty  of  the  attorney  general, 
upon  the  complaint  of  any  municipality,  or.  In  his  dis- 
cretion, upon  the  complaint  of  any  taxpayer,  to  sue  for 
the  forfeiture  of  any  franchise  granted  under  the  terms 
of  this  act,  for  the  noncompliance  with  any  condition 
thereof. 

Sec.  9.  No  clause  or  condition  of  any  kind  shall  be 
inserted  In  any  franchise  or  grant  offered  or  sold  nnder 
the  terms  of  this  act,  which  shall  directly  or  indirectly 
restrict  free  and  open  competition  in  bidding  therefor, 
and  no  clause  or  provision  shall  be  Inserted  In  any  fran- 
chise offered  for  sale,  which  shall  in  anywise  favor  one 
person,  firm  or  corporation,  as  against  another  in  bidding 
for  the  purchase  thereof. 

Sec.  10.  Any  member  of  any  common  council  or  other 
governing  or  legislative  body  of  any  city  and  county,  dty 
or  town  of  this  state,  who,  by  his  vote,  violates  or  attempts 
to  violate  the  provisions  of  this  act,  or  any  of  them,  shall 
be  guilty  of  a  misdemeanor,  and  may  be  punished  therefor, 
as  provided  by  law,  and  may  be  deprived  of  his  office  by 
the  decree  of  a  court  of  competent  Jurisdiction,  after  trial 
and  conviction. 

Sec.  11.  All  acts  or  parts  of  acts  in  conflict  herewith 
are  hereby  repealed;  provided,  however,  that  nothing 
herein  contained  shall  be  construed  as  repealing  or 
amending  the  following  acts,  to  wit:  "An  act  relating  to 
the  granting  by  the  counties  and  municipalities  of  firan- 
chi'se  for  the  construction  of  paths  and  roads  for  the  use 
of  bicycles  and  other  horseless  vehicles,"  approved  March 
twenty-seventh,  eighteen  hundred  and  ninety-seven;  "An 
act  to  authorize  cities  and  towns  to  grant  franchises  for 
the  construction  and  maintenance  of  railroads  beyond  the 
limits  of  such  cities  or  towns  leading  to  public  parks 
owned  thereby,"  being  chapter  forty  [fifty]  of  the  laws  of 
eighteen  hundred  and  ninety-seven  of  the  state  of  CaB- 
fomla. 

This  act  shall  take  effect  immediately. 
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An  act  to  confirm,  ratify,  and  make  valid  ordinances  here- 
tofore passed  by  the  trustees,  council,  or  other  body 
Intrusted  with  the  government  of  any  incorporated 
city,  dty  and  county,  or  town  giving  aathorlty  and 
permission  to  propel  cars  upon  railroad  traofks  laid 
through  the  streets  and  public  highways  of  snch  in- 
corporated city,  city  and  county,  or  town,  by  eleo- 
trldty. 

[Approved  February  26,  1891;  Stats.  1891,  p.  12.] 

Section  1.  In  all  cases  where,  prior  to  the  passage  of 
this  act,  authority  to  lay  railroad  tracks  through  streets 
or  public  highways  of  any  Incorporated  city,  city  and 
county,  or  town,  has  been  obtained  for  a  term  of  years, 
not  exceeding  fifty,  from  the  trustees,  councU,  or  other 
body  to  whom  was  intrusted  the  government  of  the  dty, 
city  and  county,  or  town,  and  permission  has  been  granted 
by  such  governing  body  to  proi>el  cars  upon  snch  tracks 
by  electricity,  such  authority  and  permission  shall  be, 
and  shall  be  held  and  deemed,  as  valid  and  legal  as  the 
same  would  have  been  if,  at  the  time  of  the  obtaining 
th'ereof,  section  four  hundred  and  ninety-seven  of  the  Olvll 
Code  had  expressly  declared  that  permission  might  be 
^ven  to  propel  cars  upon  such  tracka  by  electricity,  as 
well  as  by  horses,  mules,  or  wire  ropes  running  under  the 
streets  and  propelled  by  stationary  steam  engines;  pro- 
vided, that  all  such  permissions  or  franchises  heretofore 
granted  shall  be  subject  to  the  provisions  of  the  laws  of 
this  state  applicable  to  street  railroads  in  general,  and 
subject  to  the  same  regulations  from  city,  city  and  county, 
and  town  authorities  as  If  the  said  franchises  were  here- 
after granted. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

An  act  to  enable  railroad  companies  to  complet3  their 

railroads. 

[Approved  April  1,  1878;  1877-8,  944.] 
Authorizing  construction  of  railroads. 

Section  1.  Every  railroad  company  heretofore  organized 
under  the  laws  of  this  state,  and  which  has  completed  a 


portion  of  its  road  prior  to  the  passage  of  this  Bcft,  is 
herefby  authorized  and  empowered  to  complete  its  road  as 
described  In  its  articles  of  Incorporation,  notwithstanding 
It  may  not  have  begun  the  construction  of  its  road  within 
two  years  after  filing  its  original  articles  of  incorporatloii, 
and  notwithstanding  it  may  not  have  completed  and  pmt  In 
operation  five  mUes  of  its  road  each  year  thereafter. 

Sec.  2.  This  act  shall  take  effect  from  and  after  its 
passage. 

An  act  permitting  and  authorizing  railway  and  other  eor 
porations,  organized  under  the  laws  of  this  state,  or 
of  any  state  or  territory  of  the  United  States  of 
American,  or  any  act  of  congress  of  the  United  States 
of  America,  to  do  business  in  this  state  on  equal 
terms. 

[Approved  April  3,  1880;  1880,  21  (Ban.  ed.  114).] 

3B#qual  terms  for  all  railway  corporations. 

Section  1.  That  every  railway  corporation,  and  eyery 
corporation  organized  for  the  purpose  of  carrying  freights 
or  passengers,  which  has  or  may  he  created  or  organised 
under  or  by  virtue  of  any  of  the  laws  of  any  state  or 
territory  of  the  United  States  of  America,  or  any  act  at 
congress  of  the  United  States  of  America,  may  hereafter 
build  railways,  exercise  the  right  of  eminent  domain,  and 
do  or  transact  :;ny  other  business  which  such  oorporatkn 
might,  if  the  same  had  been  created  or  organized  and«r 
or  by  virtue  of  the  laws  of  this  state,  having  the  same 
rights,  privileges,  and  Immunities,  and  subject  to  the  same 
laws,  penalties,  and  obligations,  and  burdens,  as  thou^ 
said  corporations  had  been  created  by  or  organized  under 
the  laws  of  the  state  of  California. 

Railroad  corporations  may  contract  with  one  another. 

Sec.  2.  Railroad  corporations  doing  business  in  this 
state  and  organized  under  any  law  of  this  state,  or  the 
United  States,  or  of  any  state  or  territory  thereof,  have 
power  to  enter  into  contracts  with  one  another,  whereby 
the  one  may  lease  of  the  other  the  whole  or  any  part  of 
its  railroad,  or  may  acquire  of  the  other  the  right  to  use. 
in  common  with  it,  the  whole  or  any  part  of  its  railroad. 

Sec.  3.  All  laws  inconsistent  with  this  act  are  hereby 
repealed. 
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An  act  to  provide  for  the  management  and  operation  of 
railroads  above  certain  elevations. 

[Approved  February  9,  1897,  p.  5.] 

The  people  of  the  state  of  California,  represented  in  senate 
and  assembly,  do  enact  as  follows: 

Section  1.  All  railroads  operated  in  this  state  whose 
lines  of  road  are  wholly  constructed  at  an  elevation  of 
five  thousand  feet,  or  more,  above  the  level  of  the  sea, 
shall  only  be  required  to  maintain  and  operate  their  roads, 
or  to  run  passenger  or  freight  cars  thereon,  between  the 
fifteenth  day  of  May,  and  th9  fifteenth  day  of  October  in 
each  year. 

An   act  to   compel   railroad   corporations,   or   individuals 
owning  railroads,  to  operate  their  roads. 

[Approved  April  15,  1880;  1880,  43  (Ban.  ed.  205).] 

Operation  of  railroads,  or  forfeiture. 

Section  1.  From  and  after  the  completion  of  any  rail- 
road, or  the  completion  of  such  portion  thereof  capable 
of  being  operated,  it  shall  be  the  duty  of  the  corporation, 
or  indlviduul  owning  the  same,  to  operate  it;  and  upon 
the  failure  of  said  corporation  or  individual  so  owning  said 
road  to  keep  the  same,  or  any  part  thereof,  in  full  operation 
for  the  period  of  six  months,  its  or  his  right  to  operate 
the  same  in  whole  or  in  part,  uS  the  case  may  be,  shall 
be  forfeited;  and  the  lands  occupied  for  the  purposes  of 
Its  or  his  road,  so  far  as  the  same  shall  not  be  operated, 
shall  revert  to  the  original  owners,  or  their  successors 
in  interest.  A  railroad  shall  be  deemed  to  be  in  full  opera- 
tion when  one  passenger  train,  or  one  mixed  train,  is  run 
over  it  once  each  day  in  each  direction,  and  a  sufficient 
number  of  freight  trains  to  accommodate  the  traffic  on  said 
road. 

prevention  of  operation. 

Sec.  2.  This  act  shall  not  be  construed  to  apply  to  a 
case  where  the  operation  of  the  road  is  prevented  by  the 
act  of  God,  nor  to  a  case  where  the  operation  of  said  road, 
tosether  with  its  branch  or  trunk  lines,  does  not  yield 
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Income  snfficient  to  defray  the  expenses  of  nudntahdns 
and  operating  the  same  in  connection  with  Its  said  brandi 
or  trunk  lines. 

Duty  of  railroad  commisloners. 

Sec.  8.  The  railroad  commissioners  of  the  state  of 
California  shall  have  the  power  to  examine  and  determine 
the  question  whether  said  road,  together  with  Ita  said 
branch  and  trun'ii  lines,  does  or  does  not  srield  Income 
sufficient  to  operate  the  same. 

Sec.  4.    This  act  shall  take  effect  immediately. 

An  act  to  create  the  office  of  commissioner  of  transpor 
tation,  and  to  define  it|i  powers  and  duties;  to  fix  the 
maximum  charges  for  transporting  passengers  and 
freights  on  certain  railroads;  and  to  prevent  extortion 
and  unjust  discrimination  thereon. 

[Approved  AprU  1, 1878;  1877-8,  969.] 

This  act,  which  repealed  the  previous  act  of  similar 
character  of  April  3,  1876,  Stats.  1875  6,  783,  was  super- 
seded by  the  operation  of  the  constitution  adopted  la 
May,  1879.  The  following  act  of  1880  was  Intended  to 
put  the  provisions  of  the  constitution  in  referenoe  to  the 
subject  into  operation. 

An  act  to  organise  an .  define  the  powers  of  the  board  of 

railroad  comi^  issioners. 

[Approved  April  16, 1880;  1880,  46  (Ban.  ed.  207).] 
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Section  1.  The  three  persons  elected  railroad  commis* 
sionerg,  pursuant  to  the  provisions  of  section  twenty-tiro 
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Of  article  twelve  of  the  constitution  of  tills  state,  con« 
stitute,  and  shall  be  known  and  designated  as,  the  "board 
of  railroad  commissioners  of  the  state  of  California."  They 
shall  have  power  to  elect  one  of  their  number  president 
of  said  board,  to  appoint  a  secretary,  to  appoint  a  ballifP, 
-who  shall  perform  the  duties  jf  Janitor;  also,  to  employ 
a  stenographer,  whenever  they  may  deem  it  expedient. 

Salaries — ^Expenses. 

Sec.  2.    The  salary  of  each  commissioner  shall  be  four 
thousand  dollars  per  annum;  the  salary  of  the  secretary 
shall  be  twenty-four  hundred  dollars  per  annum;  the  salary 
of  the  baillfP  'shall  be  twelve  hundred  dollars  per  annum, 
such  salaries  to  be  paid  by  the  state  of  California  in  the 
same  manner  as  the  salaries  of  state  officers  are  paid. 
The  stenographer  shall  receive  a  reasonable  compensation 
for  his  services,  the  amount  to  be  fixed  by  the  state  board 
of  examiners,  and  paid  by  the  state.    Said  commissioners, 
and  the  persons  in  their  official  employment  when  travel- 
ing In  the  performance  of  their  official  duties,  shall  have 
their  traveling  expenses  other  than  transportation  paid, 
the  amounts  to  be  passed  on  by  the  state  board  of  ex- 
aminers, and  paid  by  the  state.    Said  board  of  railroad 
conunisioners  shall  be  allowed  one  hundred  dollars  per 
month  for  office  rent,  and  fifty  dollars  per  month  for  fuel, 
lights,   postage,   expressage,   subscription  to   publications 
upon  the  subject  of  transportation,  and  other  Incidental 
expenses,  to  be  paid  by  the  state;  provided,  that  all  moneys 
remaining   unexpended   at  the   expiration   of  each  fiscal 
year  shall  be  returned  to  the  state  treasury.    Said  board 
is  further  authorized  to  expend  not  to  exceed  four  hundred 
dollars  for  office  furniture  and  fixtures,  to  be  paid  by  the 
state.    The  state  shall  furnish  said  board  with  all  neces- 
sary stationery    nd  printing,  upon  requisitions  signed  by 
the  president  of  said  board. 

Free  passes. 

See.  3.  Said  commissioners,  and  the  persons  in  their 
official  employment,  shall,  when  In  the  performance  of 
their  official  duties,  have  the  right  to  pass  free  of  charge 
on  all  railroads,  steamers,  ships,  vessels,  and  boats,  and 
on  all  vehicles  employed  In  or  by  any  railroad  or  other 
transportation  company  engaged  in  the  transportation  of 
freight  and  passengers  within  this  state. 
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Duties  of  attorney  general  and  district  attorney. 

Sec.  4.  It  shall  be  the  Jnty  of  the  attorney  general, 
and  the  district  attorney  in  every  county,  on  re<ni68t  of 
said  board,  to  institute  and  prosecute,  and  to  appear  and 
to  defend  for  said  board,  in  any  and  all  suits  and  pro- 
ceedings "Which  they  or  either  of  them  shall  be  requested 
by  said  board  to  institute  and  prosecute,  and  to  appeur  In 
all  suits  and  proceedings  to  which  the  board  is  a  party, 
shall  have  precedence  over  all  other  business  except  crim- 
inal business;  provided,  that  ^aid  board  shall  have  the 
power  to  employ  additional  counsel  to  assist  said  attorney 
general,  or  said  district  attorney,  or  otherwise,  when  In 
their  Judgment  the  exigencies  of  the  case  may  so  require. 
The  fees  and  expenses  of  said  additional  counsel  to  be 
determined  by  the  state  board  of  examiners,  and  paid  by 
the  state. 

Location  of  office — ^Sessions  of  board. 

Sec.  5.  The  office  of  said  board  shall  be  In  the  city  of 
San  Francisco.  Said  office  shall  always  be  open  (legal 
holidays  and  nonjudicial  days  excepted).  The  board  shall 
hold  its  sessions  at  least  once  a  month  in  said  city  of 
San  Francisco,  and  at  such  other  times  and  such  other 
places  within  this  state  as  may  be  expedient.  The  ses- 
sions of  said  board  shall  be  public,  and  when  held  at  a 
place  other  than  the  office  in  the  city  of  San  Francisco, 
notice  thereof  shall  be  published  once  a  week  for  two 
successive  weeks  before  the  commencement  of  snch  ses- 
sion, in  a  newspaper  published  in  the  county,  where  such 
session  is  to  be  held;  and  if  no  newspaper  is  published 
in  such  county,  then  in  a  newspaper  published  In  an  ad- 
jacent county.  Such  publication  to  be  paid  by  the  state 
in  the  manner  as  other  publications  authorized  by  law 
are  paid. 

Seal. 

Sec.  6.  The  board  shall  have  a  seal,  to  be  devised  by 
its  members  or  a  majority  thereof.  Such  seal  shall  have 
the  following  inscription  surrounding  it:  '^Railroad  com- 
mission, sti.te  of  California."  The  seal  shall  be  affixed 
only  to,  first,  writs;  second,  authentications  of  a  copy  of 
a  record  or  other  proceeding,  or  copy  of  a  document  on 
file  in  the  office  of  s'aid  commission. 
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Powers  Of  board. 


Sec.  7.  The  process  issued  by  said  board  shall  extend 
to  all  parts  of  the  state.  The  board  shall  have  power  to 
issue  writs  of  summons  and  of  subpoena  in  like  manner  as 
courts  oi  record.  The  summons  shall  direct  the  defendant 
to  ai^ear  and  answer  within  fifteen  days  from  the  day 
of  service.  The  necessary  process  issued  by  the  board 
may  be  served  in  any  county  in  this  state  by  the  bailifP 
of  the  board,  or  by  any  person  authorized  to  serve  process 
of  courts  of  '•ecord. 

Powers  of  officers. 

Sec.  8.  The  secretary  of  said  board  shall  issue  all  pro- 
cess and  notices  required  to  be  issued,  and  do  and  perform 
such  other  duties  as  the  board  may  prescribe.  The  bailifT 
shall  preserve  order  during  the  sessions  of  said  board,  and 
shall  have  authority  to  make  arrests  for  disturbances.  He 
shall  also  have  authority,  and  it  shall  be  his  duty,  to  serve 
all  process,  orders,  and  notices  Issued  by  said  boards,  when 
directed  by  the  president,  and  make  return  of  the  same. 

Complaints  and  decisions  to  be  in  writing. 

Sec.  9.  All  complaints  before  said  board  shall  be  in 
writing  and  under  oath.  All  decibions  of  said  board  shall 
be  given  in  writing,  and  the  grounds  of  the  decisions  shall 
be  stated.  A  record  of  the  proceedings  of  said  board 
shall  be  kept,  and  the  evidence  of  persons  appearing  before 
said  board  shall  be  preserved. 

When  may  sue. 

Sec.  10.  Whenever  the  board  shall  render  any  decision 
within  the  purview  and  pursuant  to  the  authority  vested 
in  said  board  by  section  twenty-two  of  article  twelve  of 
the  constitution,  said  board,  or  the  person,  copartnership, 
company,  or  corporation  making  the  complaint  upon  which 
such  decision  was  rendered,  is  authorized  to  sue  upon  such 
decision  in  any  court  of  competent  jurisdiction  in  this 
state. 

Rates. 

Sec.  11.  Whenever  said  board,  in  the  discharge  of  its 
duties,  shall  establish  or  adopt  rates  of  charges  for  the 
transportation  of  passengers  and  freight,  pursuant  to  the 
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proYlslons  of  the  constitution,  said  board  shall  aenre  a 
printed  schedule  of  such  rates,  and  of  any  changes  thai 
may  be  made  in  such  rates,  upon  the  person,  copartnership, 
company,  or  corporation  aftected  thereby;  and  upon  sn^ 
seryice.  it  shall  be  the  duty  of  such  person,  copartnership, 
company,  or  corporation  to  immediately  cause  copies  cA 
the  same  to  be  posted  in  all  its  olBces,  station-houses, 
warehouses,  and  landing  offices  affected  by  such  rates,  or 
change  of  rates,  in-  such  manner  as  to  be  accessible  to 
public  inspection  during  usual  business  hours.  Said  board 
shall  also  make  such  further  publication  thereof  as  they 
shall  deem  proper  and  necessary  for  the  public  good.  It 
the  party  to  be  served,  as  hereinbefore  provided,  be  a 
corporation,  such  service  may  be  made  upon  the  president 
vice-president,  secretary,  or  managing  agent  thereof,  and 
if  a  copartnership,  upon  any  partner  thereof.  The  rates 
of  charges  established  or  adopted  by  said  board,  pursuant 
to  the  constitution  and  this  act,  shall  go  into  force  and 
effect  on  the  twentieth  day  after  service  of  said  schedule 
of  rates,  or  changes  In  rates,  upon  the  person,  copartner- 
ship, company,  or  corporation  affected  thereby,  as  herein- 
before provided. 

Jurisdiction. 

Sec.  12.  When  jurisdiction  is,  by  the  constitution,  con- 
ferred on  the  board  of  railroad  commissioners,  all  the 
means  necessary  to  carry  it  into  effect  are  also  conferred 
on  said  board,  and  when  in  the  exercise  of  jurisdiction 
within  the  purview  of  the  authority  conferred  on  said 
board  by  the  constitution  the  course  of  proceeding  be  not 
specifically  pointed  out,  any  suitable  process  or  mode  of 
proceeding  may  be  adopted  by  the  board  which  may 
appear  most  conformable  to  the  spirit  of  the  constitution. 

Demand  from  transportation  commissioner  under  act  of 
April  1.  1878. 

Sec.  18.  The  said  board  shall,  immediately,  after  enter- 
ing upon  the  performance  of  its  duties,  demand  and  re- 
ceive from  the  transportation  commissioner,  appointed 
under  an  act  approved  April  first,  eighteen  hundred  and 
seventy-eight,  section  nine,  chapter  one,  all  public  property 
HAionging  to  the  office  of  said  transportation  oommlasloner. 
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in  his  possession,  or  under  Ills  control,  and  it  is  hereby 
made  his  duty  to  deliver  the  same  to  the  said  board. 

Definition  of  term  "transportation  companies." 

Sec.  14.  The  term  "transportation  oom-paniee"  shall  be 
deemed  to  mean  and  Include: 

1.  All  companies  owning  and  operating  railroads  (other 
than  street  railroads)  within  this  state; 

2.  All  companies  owning  and  operating  steamships  en- 
gaged in  the  transportation  of  freight  or  passengera  from 
and  to  ports  within  this  state; 

3.  All  companies  owning  and  operating  steamboats  used 
in  transporting  freight  or  passengers  upon  the  rivers  or 
inland  waters  of  this  state. 

The  word  "company/'  as  used  in  this  act,  shall  be 
deemed  to  mean  and  include  corporations,  associations, 
partnerships,  trustees,  agents,  assignees,  and  individuals. 
Whenever  any  railroad  company  owns  and  operates  in 
connection  with  its  road,  and  for  the  purpose  of  trans- 
porting its  cars,  freight,  or  passengers,  any  steamer  or 
other  water-craft,  such  steamer  or  other  water-craft  shall 
be  deemed  part  of  Its  said  road.  Whenever  any  steamship 
or  steamboat  company  owns  and  operates  any  barge, 
canal  boat,  steamer,  tug,  ferryboat,  oi  lighter,  in  connection 
with  its  ships  or  boats,  the  thing  so  owned  and  operated 
shall  be  deemed  to  be  part  of  its  main  line. 

Salaries,  how  paid. 

Sec.  15.  The  salaries  of  the  commissioners,  secretary, 
bailiff,  and  all  other  officers  and  attaches  in  any  manner 
employed  by  the  board  of  commissioners,  and  all  expenses 
of  every  kind  created  under  this  act,  cOiall  be  paid  out  of 
any  money  in  the  general  fund  not  otherwise  appropriated, 
and  the  controller  of  state  is  hereby  authorized  and  di- 
rected to  draw  his  warrants  from  time  to  time  for  such  pur- 
poses, and  the  state  treasurer  is  hereby  authorized  and 
directed  to  pay  the  same. 

Sec.  16.    This  act  shall  take  effect  immediately. 

An  act  to  limit  and  fix  the  rates  of  fares  on  street  railroads 
in  cities  and  towns  or  more  than  one  hundred  thousand 
inhabitants. 

[Approved  January  1,  1878;  1877-8,  18.] 
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Rates  of  fare  of  street  railroads. 

Section  1.  No  street  railroad  in  any  city  or  town  of  this 
state  with  more  than  one  hundred  thousand  inhabitants 
shall  be  allowed  to  charge  or  collect  a  higher  rate  of  fare 
than  five  cents  for  each  passenger  per  trip  of  any  dtstanoe 
in  one  direction,  either  going  or  coming,  along  any  part  of 
the  whole  length  ^^f  the  road  or  its  connectiooa. 

Violation  and  forfeiture. 

Sec.  2.  E^ery  yiolation  of  the  provisions  of  section  oae 
of  this  act  shall  subject  the  owner  or  owners  of  the  street 
railroad  violating  the  same  to  a  forfeiture  to  the  person 
BO  unlawfully  charged,  or  paying  more  than  is  therein  al- 
lowed to  be  charged,  the  sum  of  two  hundred  and  fifty 
dollars  for  each  and  every  instance  when  such  unlawful 
charge  is  made  or  collected,  to  be  recovered  by  suit  in 
any  court  of  competent  jurisdiction;  such  causes  of  action 
shall  be  assignable,  and  the  action  may  be  maintained  by 
the  assignee  In  his  own  name,  and  several  causes  of  action 
arising  out  of  unlawful  charges  or  collections  fi*om  dif- 
ferent persons  may  be  vested  in  the  assignee  and  nnited 
in  the  same  action. 

Sec.  3.    This  act  shall  be  in  force  from  its  passage. 

An  act  relating  to  the  operation  of  railroads. 

[Approved  March   23;  1893;    Stats.  1893,  208.] 

Section  1.  Every  railroad  company  now  or  hereafter 
engaged  in  the  business  of  operating  a  railroad  or  rail- 
roads, by  steam  motive  power,  in  the  state  of  California, 
Is  hereby  authorized  and  empowered  to  use  electricity  w 
steam,  or  both  electricity  and  steam,  for  the  purpose  of 
propelling  cars  or  trains  on  such  railroad  or  railroads,  or 
upon  any  portion  thereof;  provided,  that  in  incorporated 
cities  and  towns  having  more  than  five  thousand  inhabi- 
tants, authority  must  first  be  obtained  from  the  legislative 
authority  of  such  cit;  or  town  in  the  same  manner  in 
which  franchises  are  granted. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  3.    This  act  shall  take  effect  immediately. 


An  act  to  limit  the  time  witliiB  wtiidi  frudiiaea  or  ivlTi- 
leges  Cor  the  oonBtmctioii,  eztensioB,  (»r  opomtioii  of 
street  imilroeds  mmj  be  granted  by  baai>ds  of  super- 
▼iaors  of  the  several  eoonties,  and  cities  and  ooonties 
of  thissUta. 

[Approved  February  24.  1893;  SUts.  1893,  29.] 

Section  1.  It  shall  be  unlawfal  for  the  board  of  super- 
visors of  any  county  or  city  and  county,  within  the  ninety 
days  next  preceding  the  date  of  holding  a  general  election, 
and  within  the  serenty  days  next  immediately  following, 
including  the  day  of  holding  such  general  election,  to 
authorize  or  pass  any  ordinance,  order,  or  resolution  grant- 
ing to  any  person  or  persons,  or  association  of  persons, 
or  corporation  whatsoeyer,  any  privilege  or  franchise  for 
the  construction,  extension,  or  operation  of  any  street 
railroad,  or  extension  of  time  for  tbe  construction  or  opera- 
tion  of  any  street  railroad,  over  or  upon  any  or  part  of 
any  street,  road,  highway,  squares,  or  park  within  the 
county  or  city  and  county. 

Sec  2.  Any  franchise  or  privilege  granted,  or  attempted 
to  be  granted,  in  violation  of,  or  contrary  to,  the  providons 
of  this  act  shall  be  absolutely  void  and  of  no  effect. 

Sec.  3.  All  acts  or  parts  of  acts  in  conflict  with  this  act 
are  hereby  repealed. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

Compare  in  connection  with  this  act,  the  act  cf  1901,  p. 
265. 

An  act  requiring  city,  city  and  county,  or  town  authorities 
to  exact  and  require  from  persons  or  corporations 
seeking  permission  and  authority  to  lay  railroad  tracks 
through  streets  or  public  highways  of  any  incorporated 
city,  city  and  county,  or  town,  a  satisfactory  promise 
and  undertaking  to  permit  and  allow  mail  carriers  in 
the  employ  of  tLe  United  States  government  at  all 
times,  while  engaged  in  the  actual  discharge  of  duty, 
to  ride  on  the  cars  of  such  railroad  without  paying 
fare;  and  to  make  such  promise  and  undertakixig  a 
condition  precedent  to  the  granting  of  such  permission 
and  authority  by  such  governing  board. 

[Approved  February  27,  1898;  Stats.  1893,  4 
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Section  1.  In  all  cases  hereafter,  where  applicatton  is 
made  to  the  city,  city  and  county,  or  town  authorities,  or 
to  the  trustees,  council,  or  other  body  to  whom  is  intrusted 
the  government  of  the  city,  city  and  county,  or  town,  fbr 
permission  and  authority  to  lay  railroad  tracks  through 
streets  or  public  highways  of  any  incorporated  city,  dty 
and  county,  or  town,  such  authorities,  before  granting 
such  permission  and  authority,  in  addition  to  the  terms 
and  restrictions  which  they  are  now,  by  law,  anthcirlaed 
to  impose,  must  exact  and  require  from  the  persons  or  oor- 
poration  asking  or  seeking  such  permission  and  authority, 
a  satisfactory  promise  and  undertaking  to  permit  and  al- 
low mail  carriers  in  the  employ  of  the  United  States  gor- 
ernment,  at  all  times  while  engaged  in  the  actual  dis- 
charge of  duty,  to  ride  on  the  cars  of  such  railroad  with- 
out paying  any  sum  of  money  whatever  for  fkre  or  other- 
wise. And  such  governing  body  of  city,  city  and  connty, 
o.  town  authorities  must  make  suph  promise  and  nnde^ 
taking  on  the  part  of  such  persons  or  corporations  a  oon- 
dition  precedent  to  the  granting  of  such  permission  and 
authority  to  lay  railroad  tracks  through  streets  or  public 
highways  of  such  city,  city  and  county,  or  town;  provided, 
that  all  such  permissions  and  franchises  shall  be  subject 
to  all  other  provisions  of  the  niws  of  this  state  applicable 
to  street  railroads  in  general,  and  subject  to  regnlatloDS 
from  city,  city  and  county,  and  town  authorities. 

Sec.  2.  This  act  shall  take  eftect  and  be  in  full  f6ree 
from  and  after  its  passage. 


TAXATION. 

An  act  imposing  a  tax  on  the  issue  of  certiflcates  of  stock 

corporations. 

[Approved  April  1,  1878;  1877-8,  955.    Repealed  1897,  «i8.] 


TBLBG'RAPH  COMPANIES. 

Act  granting  franchise  for  telegraph  company  betw< 
Aiita  and  America:  See  Stats.  1871-2^  97. 


TRATWCMARKR. 

An  act  to  protect  the  owners  of  bottles,  boxes,  alphons, 
and  kegs  used  In  the  sale  of  soda  waters,  mineral  or 
aerated  waters^  porter,  ale,  cider,  ginger  ale,  milk, 
cream,  small  beer,  lager  beer,  weiss  beer,  beer,  white 
beer,  or  other  beverages. 

[Approved  :  larch  31,  1891;    Stats.  1891,  217.     Amended 

1903,  83.] 

§  1.  DeacrtpUon  to  ^e  filed  wttli  county  clerk. 

S  2.  Unlawful  acts. 

f  3.  Use  preeumptively  nnlawfuL 

(  4.  iMoe  of  Marcb-wamuit»— PnnlAnMnt. 

§  5.  Deposit  not  to  be  deemed  a  sale. 

I  6.  ReflUnc  of  marks  not  required. 

Section  1.  Any  and  all  persons  engaged  in  mannfactnr- 
ing,  bottling,  or  selling  soda  waters,  mineral  or  aerated 
waters,  porter  ale,  beer,  cider,  ginger  ale,  milk,  cream, 
small  beer,  lager  beer,  weiss  beer,  white  beer,  or  other 
beverages  in  bottles,  siphons,  or  kegs,  with  his,  her,  its,  or 
their  name  or  names,  or  other  marks  or  devices  branded, 
stamped,  engraved,  etched,  and  blown,  impressed,  or- 
otherwise  produced  upon  such  bottles,  siphons,  or  kegs, 
or  the  boxes  used  by  him,  her,  it,  or  them,  may  file  in  the 
office  of  the  clerk  of  the  county  in  which  his,  her,  its,  or 
their  principal  place  of  business  is  situated,  and  also  in 
the  office  of  the  secretary  of  state,  a  description  of  the 
name  or  natnes,  marks  or  devices,  so  used  by  him,  her,  it 
or  them,  respectively,  and  cause  such  description  to  be 
printed  once  in  each  week  for  three  weeks  successively, 
in  a  newspaper  published  in  the  county  In  which  said 
notice  may  have  been  filed  as  aforesaid. 

Sec.  2.  It  is  aere4)y  declared  to  be  unlawful  for  any 
person  or  persons,  corporation  or  corporations,  tt  fill  with 
soda  waters,  mineral  or  aerated  waters,  porter,  ale,  cider, 
ginger  ale,  milk,  cream,  beer,  small  beer,  lager  beer,  weiss 
beer,  white  beer,  or  other  beverages,  or  with  medicine, 
compounds,  or  mixtures,  any  bottle,  box,  siphon,  or  keg,  so 
marked  or  distinguished,  as  aforesaid,  with  or  by  ijiy  name, 
mark,  or  device,  of  which  a  description  shall  have  been 
filed  And  published,  &a  provided  in  section  one  of  this  act, 
or  deface,  erase,  obliterate,  cover  up,  or  otherwise  remove 
o.  conceal  any  such  name,  mark  or  device  thereon,  or  to 
sell,  buy.  give,  take,  or  otherwise  dispose  of  or  traffic  in 
the  same,  without  the  written  consent  of,  or  unless 
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same  shall  have  been  purchased  firom  the  person  or  per- 
sons, corporation  or  corporatloiis,  whose  mark  or  deviee 
s!  all  be  or  shall  hare  been  In  or  npon  the  bottle,  box, 
siphon,  or  keg  30  filled,  trafficked  In,,  used,  or  handled  as 
aforesaid.  Any  persoi  or  persons  or  corporation  offending 
against  the  proYlsions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  for  the 
first  offense  by  imprisonment  not  less  than  ten  days  nor 
more  than  six  months,  or  by  a  fine  of  fifty  cents  for  each 
and  every  such  bottle,  box,  siphon,  or  keg  so  filled,  sold, 
used,  disposed  of,  bought,  or  trafficked  in,  or  by  both  sact 
fine  and  imprisonment;  and  for  each  subsequent  offense 
1:y  imprisonment  not  less  than  twenty  days  nor  more  than 
one  year,  or  by  a  fine  of  not  less  them  one  dollar  nor 
more  than  five  dollars,  for  each  and  every  bottle,  box, 
s.jhon,  and  keg  so  filled,  sold,  used,  disposed  of,  bought 
ov  trafficked  in,  or  by  both  such  fine  and  imprisonment*  in 
the  discretion  of  the  magistrate  before  whom  the  otUmae 
shall  be  tried. 

Sec.  3.  The  use  by  any  person  other  than  the  person 
or  persons,  corporation  or  corporations,  whose  device, 
name  or  mark  shall  be  or  shall  have  been  upon  the  same, 
without  such  written  consent  or  purchase,  as  aforesaid,  of 
any  such  mark  or  distinguished  bottle,  box,  siphon,  or  keg, 
a  description  of  the  name,  mark,  or  device  whereon  shall 
have  been  filed  and  published,  as  herein  prodded,  for  the 
sale  therein  of  soda  waters,  mineral  or  aerated  waters^ 
porter,  ale,  cider,  ginger  ale,  milk,  cream,  beer,  small  beer, 
lager  beer,  weiss  beer,  white  beer,  or  other  beverages, 
or  any  article  of  merchandise,  medicines,  compounds,  or 
preparations,  or  for  the  furnishing  of  such  or  siniilar 
beverages  to  customers,  or  the  buying,  selling,  using,  dis- 
posing of,  or  trafficking  in  of  any  such  bottles,  boxes. 
siphons,  or  kegs,  by  any  person  other  than  said  persons 
or  corporations  having  a  name,  mark,  or  device  thereon, 
or  such  owner  without  such  written  consent,  or  the  having 
by  any  Junk  dealer,  or  dealer  in  second-hand  articles,  pos- 
session of  any  such  bottles,  boxes,  siphons,  or  kegs,  a 
description  of  the  marks,  namej,  or  devices  wherein  shall 
have  been  sr  filed  and  published  as  aforesaid,  withovt  such 
written  consent,  shall  and  is  hereby  declared  to  be  pre- 
sumptive evidence  of  the  said  unlawful  use,  purchase,  or 
traffic  in  of  such  bottles,  boxes,  siphons,  or  kegs. 
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Sec.  4.  Whenever  any  person,  persons,  or  corporations, 
mentioned  In  section  one  of  this  act,  or  his,  her,  its,  or 
their  agent,  shall  make  oath  before  any  magistrate  that  he, 
she,  or  it  has  reason  to  believe,  and  does  believe,  that  any 
of  his,  her,  or  their  bottles,  boxes,  siphons  or  kegs,  a  de- 
sc-iption  of  the  name.,  marks,  or  devices  whereon  has  been 
so  filed  and  published,  as  afor^-said,  are  being  unlawfully 
used  or  filled,  or  had  by  any  person  or  corporation  manu- 
facturing or  selling  soda,  mineral,  or  aerated  waters,  por- 
ter, ale,  cider,  ginger  ale,  milk,  cream,  small  beer,  lager 
beer,  weiss  beer,  white  beer,  and  other  beverages,  or  that 
any  Junk  dealer,  or  dealer  in  second-hand  articles,  vender 
of  bottles,  or  any  other  person  or  corporation,  has  any  such 
bottles,  boxes,  siphons,  or  kegs,  in  his,  hci*,  or  its  posses- 
sion, or  secreted  in  any  place,  the  said  magistrate  must 
thereupon  issue  a  search-warrant  to  discover  and  obtain 
ti.e  same,  and  may  also  cause  to  be  brought  before  him  the 
person  in  whose  possession  such  bottles,  boxes,  siphons, 
or  kegs  may  be  found,  and  then  inquire  into  the  circum- 
stances c^  such  possession;  and  if  said  magistrate  finds 
that  such  person  has  been  guilty  of  a  violation  of  section 
two  of  this  act,  he  must  impose  the  punishment  therein 
prescribed,  and  he  shall  also  award  possession  of  the  prop- 
erty taken  upon  such  search-warrant  to  the  owner  thereof. 

Sec.  5.  The  requiring,  taking  or  accepting  of  any  de- 
posit for  any  purpose,  upon  any  bottle,  box,  siphon,  or  keg 
shall  not  be  deemed  c-*  constitute  a  sale  of  such  property, 
either  optional  or  otherwise,  in  any  proceeding  under  this 
act.  [Amendment  approved  March  5,  1903;  1903,  83.  In 
effect  immediately.] 

Sec.  6.  Any  person  or  persons,  corporation  or  corpora- 
tions, that  has  or  have  heretofore  filed  in  the  offices  men- 
tioned in  section  one  of  this  act  a  description  of  the  name 
or  names,  marks  or  devices,  upon  his,  her,  their,  or  its 
property  therein  mentioned,  and  has  caused  the  same  to 
be  published  according  to  the  laws  existing  at  the  time 
of  such  filing  and  publication,  shall  not  be  required  to 
again  file  and  publish  such  description  to  be  entitled  to 
the  benefits  of  this  act;  and  any  person  or  persons,  cor- 
poration or  corporations,  having  complied  with  the  pro- 
visions of  this  act  may  as  a  part  of  the  sale,  assign- 
ment or  transfer  of  all  his,  her,  their  or  its  said  bottles. 
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boxes,  siphons,  or  kegs,  used  as  aforesaid,  with  his,  her. 
their  or  its  name  or  names  or  other  marlcs  or  deyices, 
branded,  stamped,  engraved,  etched,  and  blown,  impressed 
or  otherwise  produced  upon  such  bottles,  boxes,  siphons 
and  kegs,  to  any  other  person  or  persons,  corporation  or 
corporations,  engaged  in  manufacturing,  bottling,  or  selling 
soda  waters,  mineral  or  aerated  waters,  porter,  ale,  beer. 
cider,  ginger  ale,'  milk,  cream,  small  beer,  lager  beer* 
weiss  beer,  white  beer  or  other  beverages,  sell,  assign,  sod 
transfer  the  sole  and  exclusive  right  of  using  said  name 
or  names,  marks  and  devices  i^i  said  business.  And  in  the 
event  of  such  sale,  transfer  or  assignment  as  aforesaid,  or 
in  the  event  of  the  transfer  by  operation  of  law  or  hj 
sale  under  order  of  any  court  of  the  entire  business  of  soeb 
person  or  persons,  corporation  or  corporations,  or  of  the 
entire  stock  of  bottles,  boxes,  siphons  or  kegs  belonging 
to  them,  him,  her  or  it,  to  any  person  or  persons,  oorpon- 
tlon  or  corporations,  engaged  in  manufacturing,  bottling 
or  selling  soda  waters,  mineral  or  aerated  waters,  ix>rter, 
lale,  beer,  elder,  ginger  ale,  milk,  cream,  small  beer,  larger 
beer,  weiss  beer,  white  beer  or  other  beverages,  such  pe^ 
son  or  persons,  corporation  or  corporations,  shall  not  be 
again  required  to  file  and  publish  a  description  of  ssid 
name  or  names,  marks  or  devices,  hereunder,  but  shall  be 
entitled  to  all  the  benefits  of  this  act  immediiitely  upon 
acquiring  such  bottles,  boxes,  siphons  or  kegs  or  such 
business  as  aforesaia.  [Amendment  approved  M^rch  S. 
1903;  1903,  83.    In  effect  immediately.] 

Sec.  7.    All  acts  and  parts  of  acts  inconsistent  here- 
with are,  for  the  purposes  of  this  act,  hereby  repealed. 
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See  ante,  title  Co-operative  Associations. 


WARBHOUSBS  AND  WHARFINGESEIS. 

An  act  in  relation  to  warehous3  and  wharfinger  receipts, 
and  other  matters  pertaining  thereto. 

[Approved  April  1,  1878;  1877-8,  949.] 

1.  Issuance  of  reeelptB  for  goods. 

2.  IssQlng  of  receipts  upon  goods  as  security. 
8.    Second  receipts,  issuance  of. 


1 


WARSHOVSES   AND   WHARFI1IGBR&  T1» 

S  4-  Removal  of  goods  when  receipt  iasoed. 

§  6.  Receipts  claned. 

5  6.  Receipts  to  be  IndornQd. 

S  7.  No  delivery  except  on  order. 

S  8.  Non-negotlable  receipt*,  how  marked. 

S  9.  Loss  by  Are. 

§  10.  Felony. 

Issuance  of  receipt  for  ^^oods. 

Section  1.  That  no  warehouseman,  wharfinger,  or  other 
person  doing  a  storage  business,  shall  issue  any  receipt 
or  voucher  for  any  goods,  wares,  merchandise,  grain,  or 
other  produce  or  commodity,  to  any  person  or  persons 
purporting  to  be  the  owner  or  owners  thereof,  unless 
Buch  goods,  wares,  merchandise,  grain,  or  other  produce 
or  commodity,  shall  have  been  bona  fide  received  into 
store  by  such  warehouseman,  wharfinger,  or  other  person, 
and  shall  be  in  store  and  under  his  control  at  the  time 
of  issuing  such  receipt 

Issuing  of  receipt    upon    goods    as    security    for    money 
loaned. 

Sec.  2.  That  no  warehouseman,  wharfinger,  or  other 
person  engaged  in  the  storage  business  shall  issue  any 
receipt  or  other  voucher  upon  any  goods,  wares,  merchan- 
dise, grain,  or  other  produce  or  commodity,  to  any  person 
or  persons,  as  security  for  any  money  loaned,  or  other  in- 
debtedness, unless  such  goods,  wares,  merchandise,  grain, 
or  other  produce  or  commodity,  shall  be,  at  the  time  of 
Issuing  such  receipt,  the  property  of  such  warehouseman, 
wharfinger,  or  other  person,  shall  be  in  store  and  under 
control  at  the  time  of  issuing  such  receipt  or  voucher  as 
aforesaid. 

Second  receipts  not  to  be  issued,  except,  etc. 

Sec  3.  That  no  warehouseman,  wharfinger,  or  other 
person  as  aforesaid,  shall  issue  any  second  receipt  for  any 
goods,  wares,  merchandise,  grain,  or  other  produce  or 
commodity,  while  any  former  receipt  for  any  such  goods 
or  chattels  as  aforesaid,  or  any  part  thereof,  shall  be  out- 
standing and  uncanceled. 

Removal  of  goods  when  receipt  is  issued. 

Sec.  4.  That  no  warehouseman,  wharfinger,  or  other 
person  as  aforesaid,  shall  sell  or  encumber,  ship,  transfer, 
or  in  anpr  manner  remove  beyond  his  immediate 
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any  goods,  wares,  merchandise,-  grain,  or  other  iirodaee 
or  commodity  for  which  a  receipt  shall  haTv  been  given  as 
aforesaid,  without  the  written  assent  of  the  person  or 
persons  holding  such  receipt  or,  receipts  plainly  Indorse 
thereon  in  ink. 

Receipts  classed. 

Sec.  5.  Warehouse  receipts  for  -property  stored  shall 
be  of  two  classes:  1.  Trantferable  or  negotiable;  and,  2. 
Nontransferable  or  non-negotiable.  Under  the  firat  of 
these  classes,  all  property  shall  be  transferable  by  the  in* 
dorsement  of  the  party  to  whose  order  such  reeetQt  aaay 
be  issued,  and  such  indorsement  of  the  party  shall  be 
deemed  a  valid  transfer  of  the  property  repreaeated  hj 
such  receipt,  and  may  be  in  blank  or  to  the  order  of  an- 
other. All  warehouse  receipts  for  property  stored  shall 
distinctly  state  on  their  face  for  what  they  are  issued,  as 
also  the  brands  and  distinguishing  marks;  and  1a  the 
case  of  grain,  the  number  of  sacks,  and  number  of  pounds, 
any  kind  of  grain;  also  the  rate  of  storage  per  Bionth  or 
season  charged  for  storing  the  same. 

Receipt  to  be  indorsed. 

Sec.  6.  No  warehouseman,  or  other  person  or  persons, 
giving  or  issuing  negotiable  receipts  for  goods,  grain,  or 
other  property  on  storage,  shall  deliver  said  property, 
or  any  part  thereof,  without  indorsing  upon  the  back  of 
said  receipt  or  receipts,  in  ink,  the  amount  and  date  of 
the  deliveries.  Nor  shall  he  or  they  be  allowed  to  make 
any  offset,  claim,  or  demand  other  than  is  expressed  on 
the  face  of  the  receipt  or  receipts  issued  for  the  same, 
when  called  upon  to  deliver  said  goods,  merchandise, 
grain,  or  other  property. 

No  delivery  except  on  order. 

Sec  7.  No  warehouseman,  or  person  or  persons  doing 
a  general  storage  business,  giving  or  issuing  non-negotia- 
ble or  nontransferable  receipts  for  goods,  grain,  or  otiier 
property  on  storage,  shall  deliver  said  property,  or  any 
part  thereof,  except  upon  the  written  order  (^  the  person 
or  persons  to  whom  the  receipt  or  reoeipts  were  Issned. 

Non-negotiable  receipts,  how  marked. 

Sec.  8.  All  receipts  issued  by  any  warehouseman  or 
other  person  under  this  act,  other  than  negotiable,  shall 
have  printed  across  their  face,  in  bold,  distinct  leltsra^ 
1^  red  ink,  the  words  "non-negotiable.' 
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V 

LiOM  by  Art. 

Sec  I.  No  WBrehoaseiiiaii,  person  or  peraoiiB  doing  a 
general  storage  barincBS,  shall  be  resiionsible  for  any  loss 
or  damage  to  property  by  fire  wbile  In  his  or  their  cna- 
tody,  or  proTlded  reasonable  care  and  Tigilanoe  be  exer- 
cised to  protect  and  preserve  the  same. 

Felony. 

Sec.  10.  Any  warehouseman,  wharfinger,  person  or  per- 
sons, who  shall  Yiolate  any  of  the  foregoing  provisionB  of 
this  act,  i£  guilty  ot  felony,  shall  be  subjeot  to  indlotmegst, 
and  upon  conyictiOB,  shall  be  fined  in  a  sum  not  ezoeed- 
ing  five  thousand  dollars  (|5,000),  or  imprisonment  In  ths 
state  prison  of  this  state  not  exceeding  five  years,  or  both. 
And  all  and  every  person  aggrieved  by  the  violation  ot 
any  of  the  provisions  of  this  act  may  have  and  maintain 
an  action  against  the  person  or  persons  violating  nny  of 
Uie  foregoing  provisions  of  this  act,  to  recover  all  dam- 
ages, immediate  or  consequent,  whieh  he  or  they  may 
have  sustained  by  reason  of  any  such  violation  as  afore- 
said, before  any  court  of  competent  Jurisdiction,  whether 
such  person  shall  have  been  convicted  under  the  act  or 
not 


WATER  COMPANIES. 
Irrigation:   Bee  Oeteral  Laws,  title  Irrigation. 

An  act  to  regulate  and  control  the  sale,  rental,  and  dis* 
trlbntion  of  appropriated  water  in  this  state,  other 
than  in  any  dty,  city  and  county,  or  town  therein, 
and  to  secure  the  rights  of  way  for  the  conveyance  of 
such  water  to  the  places  of  use. 

[Approved  March  12,  1886;  1885,  95;  1897,  49;  1901,  80.] 

1.  Um  of  appropriated  publio  water. 

2.  Stipervlflort  may  fix  rates. 
8.    Petition  for  flzlnc  ratea. 

4.  Bearlns  of  petition— Value  of  waterworka 

5.  Ralei  to  be  obserred  m  fUtlns  rataa 

6.  Cbanglnr  ratea 

7.  Record  of  rates  to  be  pubUahed. 

8.  Water  to  be  furnlafaed  at  ratea  Sx«A. 
8.  Penalty  for  exceaaiva  oharsea. 

10.  To  aeU  to  all  peraoaa 

11.  Condemnlnc  land  for  right  of  way.  

11%.  Contracts  In  existence,  how  affected. 

Use  of  appropriated  water  public 
Section  1.    The  use  of  all  water  now  apr 


that  may  hereafter  be  appropriated,  for  Irrigatfon,  sale, 
rental,  or  dlatribation,  is  a  publle  use,  and  tne  right  to 
collect  rates  or  compensation  for  use  of  such  water  is  a 
franchise,  and  except  when  so  furnished  to  any  city,  dtj 
and  county,  or  town,  or  the  inhabitants  thereof,  shall  be 
regulated  and  controlled  in  the  counties  of  this  state  by 
tne  seyeral  boards  of  supervisors  thereof,  in  the  manner 
prescribed  in  this  act 

Bupervisors  may  fix  ratea 

Sec  2.  The  several  boards  of  supervisors  of  this  state, 
on  petition  and  notice  as  provided  in  section  three  of  this 
act,  are  hereby  authorised  and  required  to  fix  and  regu- 
late the  maxinmm  rates  at  which  any  person,  company, 
association,  or  corporation,  having  or  to  have  appropriated 
water  for  sale,  rental,  or  distribution  in  each  of  such 
counties,  may  and  shall  sell,  rent,  or  distribute  the  same. 

Petition  for  fixing  rates. 

Sec.  3.  Whenever  a  petition  of  not  less  than  twenty- 
five  inhabitants,  who  are  tax-payers  of  any  county  of  this 
state,  shall,  in  writing,  petition  the  board  of  supervisors 
thereof,  to  be  filed  with  the  clerk  of  said  board,  to  regu- 
late and  control  the  rates  and  compensation  to  be  col- 
lected by  any  person,  company,  association,  or  corpora- 
tion, for  the  sale,  rental,  or  distribution  of  any  appropri- 
ated water,  to  any  of  the  inhabitants  of  such  county,  and 
shall  in  buch  petition  specify  the  persons,  companies,  as* 
sociations,  or  corporations,  or  any  one  or  more  of  them, 
whose  water  rates  are  therein  petitioned  to  be  regulated 
or  controlled,  the  clerk  of  such  board  shall  immediately 
cause  such  petition,  together  with  a  notice  of  the  time  and 
place  of  hearing  thereof,  to  be  published  in  one  or  more 
newspapers  published  in  such  county;  and  if  no  news- 
paper be  publidied  therein,  then  shall  cause  copies  of 
such  petition  and  notice  to  be  posted  in  not  less  thas 
three  public  places  in  such  counties,  and  such  publication 
and  notice  shall  be  for  not  less  than  four  weeks  next  oe- 
fore  the  hearing  of  said  petition  by  said  board;  such  no- 
tice to  be  attached  to  said  petition  shall  specify  a  day  of 
tl^e  next  regular  term  of  the  session  of  the  said  board 
not  less  than  thirty  days  after  the  first  publication  or 
posting  thereof,  for  the  hearing  of  said  petition,  which 
shall  impart  notice  to  all  such  persons,  companies,  asso- 
ciations, and  corporations  mentioned  in  such  petition^  and 


WATER    COMPANI1S8.  W 

all  persons  interested  in  the  matters  of  such  petition  and 
notice.  Such  board  may  also  cause  citations  to  issue  to 
any  person  or  persons  within  such  county  to  attend  and 
giye  evidence  at  the  hearing  of  such  petition,  and  may 
compel  such  attendance  by  attachment 

Hearing  of  petition— Value  of  water-works. 

Sec.  4.  At  the  hearing  of  said  petition  the  board  of 
supervisors  shall  estimate,  as  near  as  may  be,  the  value 
of  the  canals,  dltcheb,  flumes,  water-chutes,  and  all  other 
property  actually  used  and  useful  to  the  appropriation  and 
furnishing  of  such  water,  belonging  to  and  possessed  by 
each  person,  association,  company,  or  corporation,  whose 
franchise  shall  be  so  regulated  and  controlled;  and  shall 
in  like  manner  estimate  as  to  each  of  such  persons,  com- 
panies, associations,  and  corporations,  their  annual  rea- 
sonable expenses,  including  the  cost  of  repairs,  manage- 
ment, ^nd  operating  such  works;  and,  for  the  purpose  of 
such  ascertainment,  may  require  the  attendance  of  per- 
sons to  give  evidence,  and  the  production  of  papers,  books, 
and  accounts,  and  may  compel^  the  attendance  of  such 
persons  and  the  production  of  papers,  books,  and  ac- 
counts, by  attachments.  If  within  their  respective  counties. 

Rules  to  be  observed  In  fixing  rates. 

Sec.  5.  In  the  regulation  and  control  of  such  water 
rates  for  each  of  such  persons,  companies,  associations, 
and  corporations,  such  board  of  supervisors  may  establish 
different  rates  at  which  water  may  and  shall  be  sold, 
rented,  or  distributed,  as  the  case  may  be;  and  may  also 
establish  different  rates  and  compensation  for  such  water 
so  to  be  furnished  for  the  several  different  uses,  such  as 
mining.  Irrigating,  c:*echanical,  manufacturing,  and  'do- 
mestic, for  which  such  water  shall  be  supplied  to  such 
inhabitants,  but  such  rates  as  to  eacU  class  shall  be  equal 
and  uniform.  Said  board  of  supervisors,  in  fixing  such 
rates,  shall,  as  near  as  may  be,  so  adjust  them  that  the 
net  annual  receipts  and  profits  thereof  to  the  said  persons, 
companies,  associations,  and  corporations  so  furnishing 
such  water  to  such  inhabitants  shall  be  not  less  than  six 
nor  more  than  eighteen  per  cent  upon  the  said  value  of 
the  canals,  ditches,  flumes,  chutes,  and  all  other  property 
actually  used  and  useful  to  the  appropriation  and  furnish- 
ing of  such  water  of  each  of  such  persons,  companies, 
associations,  and  corporations;  but  in  estimating  such  net 
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receipts  and  profits,  the  cost  of  any  extensions,  enlarge- 
ments,  or  other  permanent  improvements  of  such  water 
rights  or  water-works  shall  not  be  included  as  part  of  the 
said  expenses  of  management,  repairs,  and  operating  of 
such  works^  but  when  accomplished,  may  and  shall  be  in- 
cluded in  the  iNresent  cost  and  cash  value  of  such  work. 
In  fixing  said  rates,  within  the  limits  aforesaid,  at  which 
water  shall  be  so  fumiished  as  to  each  of  such  persona, 
companies,   associations,   and   corporations,   each   of   said 
board  of  supervisors  may  likewise  take  into  estimation 
any  and  all  other  facts,  circumstances,  and  conditions  pei^ 
tinent  thereto,   to  the    end  and  purpose  that  said   rates 
shall  be  equal,  reasonable  and  Just,  both  to  such  persons, 
companies,  associatlonti,  and  corporations,  and  to  said  in- 
habitants; and  each  such  board  of  supenrisoni  shall  desig- 
nate what  proportion  of  the  rates  so  fixed  shall  be  for  the 
said  annual  reasonable  expenses  of  each  of  such  persons, 
companies,  associations  or  corporations,  and  what  propor- 
tion of  the  rates  so  fixed  shall  be  for  the  said  net  annual 
receipts  and  profits  to  such  persons,  companies,  associa- 
tions or  corporations.    The  said  rates,  when  so  fixed  by 
such  board,  shall  be  binding  and  conclusive  for  not  less 
than  one  year  next  after  their  establishment,  and  until 
established  anew  or  abrogated  by  such  board  of   super- 
visors,   as   hereinaiter    provided.    And    until    such    rates 
shall   be  so  established  or  after  they  shall   have    been 
abrogated  by  such  board  of  supervisors,  as  in  this  act 
provided,  the  actual  rates  established  and  collected   by 
each  of  the  persons,  companies,  associations,  and  corpora- 
tions now  furnishing,  or  that  shall  hereafter  furnish,  ap- 
propriated waters  for  sale,  rental,  or  distribution  to  the 
Inhabitants  of  any  of  the  counties  of  this  state,  shall  be 
deemed    and   accepted    as   the   legally    established    rates 
thereof.     [Amendment  approved  February  28,  1901;  Stats. 
1901,  p.  80.] 

Changing  rates. 

Sec.  6.  At  any  time  after  the  establishment  of  such 
water  rates  by  any  board  of  supervisors  of  this  state,  the 
same  may  be  established  anew,  or  abrogated  in  whole  or 
In  part  by  such  boards  to  take  effect  not  less  than  one 
year  next  after  such  first  esta4)lishmeilt,  but  8idt>iect  to 
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said  limitation  of  one  year,  to  take  effect  Immediately  In 
the'  following  manner:  Upon  the  written  petition  of  in- 
habitants as  hereinbefore  provided,  or  upon  the  written 
petition  of  any  of  the  persons,  companies,  associations  or 
corporations,  the  rates  and  compensations  of  whose  ap- 
propriated  waters  have  already  been  fixed  and  regulated, 
and  are  still  subject  to  such  regulation  by  any  board  of 
Bvpervisors  of  this  l  te,  as  in  this  act  provided;  and 
apon  the  like  publication  or  posting  of  such  petition  and 
notice,  and  for  the  like  period  of  time  as  hereinbefore 
prfovlded,  such  board  of  supervisors  shall  proceed  anew. 
In  the  nmnner  hereinbefore  provided,  to  fix  and  establish 
the  water  rates  for  such  person,  company,  association,  or 
corporation,  or  any  number  of  them,  in  the  same  manner 
as  if  such  rates  had  not  been  previously  established,  and 
may,  upon  the  petition  of  such  inhabitants,  but  not  other- 
wise, abrogate  any  and  all  existing  rates  theretofore  estab- 
lished by  such  board.  All  water  rates,  when  fixed  and 
established  as  herein  provided  shall  he  in  force  and  effect 
until  established  anew  or  abrogated,  as  provided  in  this 
act. 

Record  of  rates  to  be  published. 

Sec.  7.  Bach  board  of  supervisors  of  this  state,  when 
fixing  and  establishing,  or  fixing  and  establishing  anew, 
or  abolishing  any  previously  established  water  rates,  as 
hereinbefore  provided,  shall  cause  a  record  to  be  made 
thereof  in  the  records  of  such  board,  and  cause  the  same 
to  be  published  or  posted  in  the  manner  and  for  the 
time  required  for  the  pu<blicatlon  or  posting  of  said  peti- 
tions and  notices. 

Water  to  be  furnished  at  rates  fixed. 

Sec.  8.  Any  and  all  persons,  companies,  associations, 
or  corporations,  furnishing  for  sale,  rental,  or  distribu- 
tion, any  appropriated  waters  to  the  inhabitants  of  any 
county  or  counties  of  this  state  (other  than  to  the  in- 
habitants of  any  city,  city  and  county,  or  town,  therein), 
shall  so  sell,  rent»  or  distribute  such  waters  at  rates  not 
exceeding  tne  established  rates  fixed  and  regulated  there- 
for by  the  boards  of  supervisors  of  such  counties,  or  as 
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fixed  and  established  by  sach  person,  company,  assoclatlaa. 
or  corporation,  as  provided  In  this  act. 

Penalty  for  excessive  charges. 

Sec.  9.  If  any  person,  company,  association,  or  cor- 
poration, whose  water  rates  for  any  connty  of  this  state 
have  been  fixed  and  regulated  by  a  board  of  supervisors, 
as  in  this  act  provided,  and  while  such  rates  are  in  force, 
stall  collect,  for  any  appropriated  water,  famished  to  any 
inhabitant  of  such  county  water  rates  in  excess  of  such 
established  rates,  shall  be  liable,  in  an  action  by  any  such 
inhabitant  so  aggrieved,  to  a  recovery  of  the  whole  rate 
so  collected,  together  with  actual  damages  sustained  by 
such  inhabitant,  with  costs  of  suit. 

To  sell  to  all  persons. 

Sec.  10.  Every  person,  company,  association,  and  cor- 
poration, having  in  any  county  in  the  state  (other  than 
in  any  city,  city  and  county,  or  town  therein)  appropriated 
waters  for  sale,  rental,  or  distribution,  to  the  inhabitants 
of  such  county,  upon  demand  therefor,  and  tender  in 
money  of  such  established  water  rates,  shall  be  obliged  to 
sell,  rent,  or  distribute  such  water  to  such  Inhabitants 
at  the  established  rates  regulated  and  fixed  therefor,  ae 
in  this  act  provided,  whether  so  fixed  by  the  board  of 
supervisors  or  otherwise,  to  the  extent  of  the  actual  sup- 
pi  -  of  such  appropriated  waters  of  snch  person,  company. 
association,  or  corporation,  for  such  purposes.  If  any 
person,  company,  association,  or  corporations,  having  water 
for  such  iise,  shall  refuse  compliance  with  such  demand, 
or  shall  neglect,  for  the  period  of  five  days  after  such 
demand,  to  comply  therewith  to  the  extent  of  his  or  its  rea- 
sonable ability  so  to  do,  shall  be  liable  in  damages  to  the 
extent  of  the  actual  injury  sustained  by  the  person  or 
party  making  such  demand  and  tender,  to  be  recovered, 
with  costs. 

Condemning  land  for  right  of  way. 

Sec.  11.  Whenever  any  person,  company,  association, 
or  corporation  shall  have  acqiuired  the  right  to  appio- 
priate  water,  or  shall  have  acquired  the  right  to  appro- 
priate such  water  in  this  state,  such  person,  company,  as- 
sociation, or  corporation,  may  proceed  to  condemn  tiie 
land  and  premises  necessary  to  such  right  of  way,  under 
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tlie  prorlsloiiB  of  title  Vn  of  part  IH  of  the  CMe  of  Clrll 
X^ocedure  of  this  state,  and  amendments  made  and  to  be 
made  thereto,  and  all  the  provislonB  of  said  code,  so  far 
as  the  same  can  he  made  applicable,  relating  to  the  con- 
demnation and  taking  of  property  for  public  nses.  shall 
l>e  applicable  to  the  provislonB  of  this  act 

Contracts  in  existence,  how  affected. 

Sec.  11^.  Nothing  in  this  act  contained  shall  be  con- 
strued to  prohibit  or  Inyalidate  any  contract  already  made, 
or  which  shall  hereafter  be  made,  by  or  with  any  of  the 
persons,  companies,  associations,  or  corporatioBS  described 
in  section  two  of  this  act,  relating  to  the  sale,  rental,  or 
disUlbation  of  water,  or  to  the  sale  or  rental  of  ease- 
ments and  servitudes  of  the  right  to  the  flow  and  use  of 
water;  nor  to  prohibit  or  interfere  with  the  vesting  of 
rights  under  any  such  contract  [New  section,  added 
March  2,  1897;  Stats.  1897,  49.] 

'Sec  12.    This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 

An  act  authorizing  the  boards  of  supervisors  of  the  coun- 
ties in  which  water  Is  sold  for  the  purpose  of  irriga- 
tion to  fix  the  rates  at  which  water  shall  be  sold. 

[Approved  March  26,  1880;  1880,  16  (Ban.  ed.  59.).] 

SupenrlBors  to  fix  rat«a. 

Forfeiture  of  franchise. 

Action  to  enforce  forfeiture. 

To  compel  performance  of  dutlea  of  ■aperrisora. 

Control  of  use  of  water  prohibited. 

Supervisors  to  fix  rates. 

Section  1.  The  boards  of  supervisors  of  the  several 
counties  of  this  state  in  which  water  is  appropriated, 
furnished,  and  sold  principally  for  the  purposes  of  irriga- 
tion, are  hereby  autiiorized  and  required  to  fix  the  max- 
imum rates  at  which  such  water  ^all  1t>e  furnished  and 
sold,  at  a  meeting  to  be  held  in  the  month  of  February 
of  each  year;  provided,  that  in  the  year  eighteen  hundred 
and  eighty  such  rates  shall  be  fixed  at  the  first  meeting 
after  the  passage  of  this  act  The  rates  so  fixed  and  estab- 
lished shall  be  in  force  from  and  after  the  first  day  of 
July,  after  the  date  of  fixing  said  rates,  and  shall  con- 
tinne  in  force  for  the  period  of  one  ye^  "--^  that 
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nothiiisr  In  this  section  shall  apply  to  water  famialiad 
within  the  limits  of  any  incori>orated  dty  and  ooonty. 
city,  or  town. 

Forfeiture  of  franchise. 

Sec.  2.  Any  person,  company,  or  corporation  oolleetins 
rates  for  water  furnished  for  irrigation  In  any  ooanty  in 
this  state  In  excess  of  the  rates  as  proTided  in  section  one 
of  this  act  shall  forfeit  for  the  public  use  the  franchise 
and  water-works  of  such  person,  company,  or  corporation 
to  the  county  In  which  such  ezcesslve  rates  were  ch&rged. 

A(ition  to  enforce  forfeiture. 

Sec.  3.  Upon  affidavit  being  made  by  any  interested 
party,  setting  forth  that  any  such  company,  person,  or 
corporation  has  charged  rates  for  water  furnished  for  irri- 
gating purposes  in  excess  of  the  rates  establialied  by  the 
board  of  supervisors,  the  said  board  of  superTiflors  shall 
cause  the  district  attorney  to  commence  an  action  in  th^ 
superior  court  of  the  county,  within  thirty  days  from  the 
receipt  by  them  of  such  affidavit,  to  enforce  the  forfeitnrt 
of  the  franchise  and  water-works  of  such  person,  company, 
or  corporation. 

« 
To  compel  the  performance  of  the  duUes  of  supervisors. 

Sec.  4.  If  the  board  of  supervisors  fail  or  neglect  to  ftz 
the  rates,  as  provided  in  section  one  of  this  act,  or  if  the 
board  of  supervisors  fail  or  neglect  to  commence  the  action 
provided  for  in  section  three  of  this  act,  as  therein  pro- 
vided, any  interested  person  may  commence  proceedings 
to  compel  the  performance  of  such  duties. 

Control  of  use  of  water  prohibited. 

Sec.  5.  No  person,  company,  or  corporation  selling 
water  for  irrigation  shall  be  permitted  to  exercise  any 
control  as  to  the  use  of  the  water  after  Its  delivery  to  the 
purchaser. 

Sec.  6.    This  act  shall  take  effect  immediately. 

Compare  the  act  of  1885,  95,  amended  1897,  49;  1901,  80, 
to  regulate  and  control  sale,  rental,  distribution,  etc,  ctf 
water,  set  forth  in  full,  ante. 
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ABANDONMENT,  diild  abandoned,  adoption  of,  §  224. 
Ctkild,  by  fatber,  custody  on,  §  197. 
Cbild,  ot  wbat  deemed  to  be,  §  224. 
Cblld,  parent  presumed  to  rellnquisb  on,  S  211. 
Homestead,  abandoned  .bow,  S§  1248,  1244. 
Husband,  of,  by  wife,  support,  9  175. 
Marine  insurance,  in,  §9  2716-2732. 
Notice  not  necessary  on  actual  total  loss,  9  2709. 
Parent  by  child,  parent  not  liable  for  support,  §  208. 
Shipmaster's  authority  terminated  by,  S  2881. 
Ship,  of,  by  master,  §9  2040,'  2041. 
Thing  abandoned  voluntarily,  9  1872. 
Water,  of  appropriation  of,  9  1411. 

ABATEMENT,  legacies,  of,  9  1362. 
Nuisance,  of,  99  8484-8503. 

ABDUCTION,  in  general,  9  49. 

Of  persons  in  certain  relations  forbidden,  9  49. 

ACCEPTANCE,  accord  of,  9  1523. 
Benefit  of  transaction,  of,  9  1589. 
Of  guaranty,  notice  when  necessary,  9  2795. 
Of  principal,  waives  interest,  when,  9  8290. 
Of  rent,  renews  lease,  when,  9  1945. 
Partial  performance,  of,  9  1741. 

See  Contract;   Negotiable  Instrument,  etc. 

ACCESSION,  increase  of  thing  belongs  to  hirer,  9  1926. 
Ownership  of,  99  732,  1025. 
Personalty,    to,    by    uniting    several    different   things, 

9  1025. 
Personalty,  to,  increase  of  thing  pledged,  9  2989. 
Personalty,  to,  inseparable  materials,  9  1029. 
Personalty,  to,  materials  of  several  owners,  9  1030. 
Personalty,  to,  owner  may  elect  between  thing  and  its 

value,  9  1082. 
Personalty,  to,  principal  part  is  what,  99  1026,  1027. 
Personalty,   to,  uniting  materials  and    workmanship, 

9  1028. 
Personalty,  to,  willful  trespassers,  9  1031. 
Personalty,  to,  wrongdoer  liable  in  damages,  9  1033. 
Products  of  thing  belong  to  hirer,  9  1926. 
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Property  may  be  aoQulred  by,  S  1000. 

Realty,  to,  alluyion,  S  1014. 

Realty,  to,  avulsion,  S  1015. 

Realty,  to,  fixtures,  |  1013. 

Realty,  to,  fixtures  remorable  by  tenant,  S  1019- 

Realty,  island  formed  by  division  of  stream,  S  1018. 

Realty,  to,  island  in  navigable  stream,  §  lul6. 

Realty,  to,  island  in  unnavigable  stream,  S  1017. 

Realty,  to,  islands,  SS  1016-1018. 

Realty,  to,  sudden  removal  of  bank,  S  1016. 

ACCESSORY,  Uen  is,  S  2909. 

Transfer  of  principal  thing  passes,  jS  1084,  3540. 

ACCIDENT,  deposit  by,  to  be  accepted,  S  1816. 
Disregarding  erroneous  parts  of  writing,  §  1640. 
TruQt  arising  from,  S  2224. 

See  Mistake. 

ACCIDENT  INSURANCE:  See  Insurance;  Mutual  Insur- 
ance on  Assessment  Plan. 

ACCORD  AND  SATISFACTION.    Acceptance  of  considenr 
tion  extinguishes  obligation,  §  1528. 
Accord  defined,  S  1521. 
Accord,  effect  of,  8  1522. 
Satisfaction  defined,  9  1523. 
Satisfaction,  part  performance  in,  S  1524. 

ACCOUNT,  assignee  for  c. editors  may  be  required  to^ 
§  3469. 
Employee's  duty  to,  §9  1986,  2014. 
Of  voluntary  interferer  with  property,  S  2078. 
Partner  must,  for  profits  of  adverse  business,  S  2488. 
Partner's  mutual  liability  to,  S  2412. 
Servant,  by,  S§  2014,  1986. 
Trustee,  requiring  to,  S  2237. 

ACCRETION:  See  Accession. 

ACCUMULATIONS.  Directions  for  longer  term  than  mi- 
nority, effect  of,  S  725. 

Directions  for,  to  be  for  benefit  of  minors  in  being, 
9  724. 

Directions  for,  when  void  in  part,  §  725. 

Directions  for,  void  unless  allowed  by  code,  9  723. 

Express  trust  to  accumulate  rents  and  profits,  S  857. 

Income,  dispositions  of,  code  provisions  governhig, 
9  722. 
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Income  when  directed  to  support  of  minor,  S  726. 
Time  of  commencement  of,  and  termination  of,  S  724. 

ACKNOWLEDGMENTS:  See  Registration. 
Act  coring  defects  in,  |  1207. 
Action  to  secure,  S  1203. 
Affiant  to  be  known  to  officer,  §  1185. 
Apprenticeship  contract,  {  276. 
Articles  of  incorporation,  S  292. 
Assignment  for  creditors,  S9  3458,  8459. 

Certificate  of,  by  attorney  in  fact,  form  of,  S  1192. 

Certificate  of,  defective  action  to  correct,  S  1202. 

Certificate  to  be  indorsed  on,  9  11S8. 

Contempt,  officer  taking,  may  punish  for,  S  1201. 

Conveyances  made  before  code,  §§  1205,  1206. 

Corporation,  acknowledgment  of  instrument  executed 
by,  S  1161. 

Corporation,  form  of  acknowledgment  by,  {  1190. 

Corporation,  prerequisites  to  taking,  9  1185. 

Correcting  defective  certificate  of,  action  for,  9  1202. 

Correction  of,  acts  legalizing  defective  acknowledg- 
ments, p.  665. 

Declaration  of  marriage,  9S  77,  79V6. 
Deputy  may  take,  {  1184. 

Foreign,  certificate  of  clerk  to,  S  1189. 

Foreign,  form  of,  §  1189. 

Foreign,  who  may  take,  SS  1182,  1183. 

Form  of  certificate  of,  by  attorney  in  fact,  S  1192. 

Form  of,  foreign,  9  1189. 

Form  of,  general,  9  1189. 

Homestead  conveyance  or  encumbrance,  §  1242. 
Homestead,  of  declaration  of  abandonment,  9  1243. 
Homestead,  selection,  99  1262,  1266. 

Illegitimate  child,  acknowledgment  of  9  1387. 
Indorsement  of  certificate  on,  9  1188. 
Inventory  of  wife's  property,  9  165. 

Justice  of  peace,  certificate  of,  authority  of,  9  1194. 

Marriage,  declaration  of,  9  77. 

Marriage  settlement,  99  178-180. 

Married  wom«in's  conveyance,  9  1187. 

Married  woman's  deed,  9  1093. 

Married  woman's  power  of  attorney,  9  1094. 

Mortgages,  acknowledgment  of,  9  2952. 

Oaths,  officer  taking,  may  administer,  9  1201. 
Officers  taking,  have  what  authority,  9  1201. 

Partnership,  certificate  of,  9  2480. 
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Power  of  attorney  and  rerocation  thereof,  S  1216^ 

Prerequisites  to  taking,  S  1185. 

Proof  of  execution  of  instruments  not  acknowledged. 

!  1195. 
Proof  of  instrument,  action  and  Judgment  for,  SS  1203, 

1204. 
Recorded  without,  what  instnuneiits  cannot  be.  I  1161. 
Recorded  without,  what  instruments  may  be,  M  1159, 

1160. 
Requisites  for,  %  1185. 
Seals,  when  officers  must  affix,  f  1193. 
Signatures,  officers  must  affix,  9  1193. 
Subpoenas,  officer  taking,  may  issue,  S  1201. 
What     law    governs    where    executed    before    code, 

§§  1205,  1206. 
Who  may  take,  i§  1180-1184. 
Who  may  take  without  the  state,  S  118;(. 
Who  may  take  without  the  United  States,  (  llA 
Wine,  sale  of,  §  3440. 

ACQUIESCENCE  removes  objections,  S  ^616. 

ACTION.    Action  lies  to  obtain  Judgment  prorlng  instra- 
ment,  f  1203. 
Pending,  not  affected  by  code,  §  6. 

See  subject  in  question. 

ACT  OF  GOD,  carrier's  liability  rel.  ved  by,  %  2194. 

Performance  of  obligation  excused  by,  S  l^H- 
ADEMPTION,  advancement  or  gift,  when  only  an,  S  1^5L 

ADJOURNMENT,  corporate  election,  S  314. 

Corporate  meeting,  S  312. 
ADMINISTRATOR:  See  E2xecutor  and  Administrator. 
ADMIRALTY:  See  Shipping. 

ADOPTION.    Abandoned    child,    consent    not    necessary. 

§  224. 
Abandonment  of  child,  what  deemed  to  be,  9  284. 
Adopting  parent  to  be  ten  years  older,  S  222. 
Any  minor  child  may  be  adopted,  S  22L 
Consent,  abandonment  of  child,  not  naceasary,  (  224. 
Consent,  abandonment  of  child,  what  deemed  to  be, 

S  224. 
Consent,  necessity  of,  |  224. 
Consent  of  child  over  twelve  necessary.  S  225. 
Consent  of  husband  or  wife,  {  223. 
Consent  of  mother  of  illegitimate,  §  224. 
Consent  of  nonresidents,  9S  ^24,  226. 
Consent  of  parents,  9  224. 
Consent  of  parents,  when  not  required,  9  2M. 
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Contract  of,  how  entered  into,  SS  226,  227. 

Effect  of,  rights  and  duties  of  parties,  fS  227,  22S. 

Effect  on  parents  of  child.  S  229. 

Illegitimate  child,  adoption  of,  S  230. 

In  general,   9   221. 

Name,  family,  adopted  child  may  take,  9  228. 

Nonresidents,  consent  of.  1-226. 

One  spouse  cannot  adopt  without   consent  of  other, 

S  223. 
Order  of,  §  227. 
Orphan  asylum,  from,  S  224. 
Petition  for,  9  226. 
Proceedings  on,   99  226,  227. 
Who  may  adopt,  99  221,  222. 

ADULT,  who  is  an,  9  27. 

Compensation  for  support  of  adult  child,  9  21f). 
ADULTERY  defined,  9  93. 

Divorce,  as  ground  for,  9  92. 
ADVANCEMENT,  child,  to,  eff^t  of,  (  1309. 

Death  of  heir  advanced  to  before  decedent*  9  1399. 

Effect  of  on.  distributive  shares,  99  1396,  1399. 

Less  or  greater  than  share,  effect  of,  9  1396. 

Must  be  taken  toward  share  m  .Intevtate'i  property, 

9  1895. 
Valuation  of  by  decedent  binding,  9  1398. 
Value  of,  determined  how,  9  1398. 

What  are,  9  1398. 

When  only  deemed  ademption,  9  1351. 

When  too  much,  or  too  little,  9  1396. 

ADVERSE  POSSESSION  confers  title,  9  1007. 
In  general,  9  1007. 

Owner  of  property  in,  may  transfer,  9  1047. 
Property  adversely  held  may  be  mortgaged,  9  2921. 

AFFIDAVIT,  as  to  sums  contributed  by  special  partners, 
9  2481. 
Assignment  for  creditors,  truth  of  inventory,  9  3462. 

Corporation,  on  filing  articles  of,  9  295.  ^ 

Mining  claims,  showing  work  or  posting  notices  on 

may  be  recorded,  9  1159. 
Partnership,  fictitious  name,  affidavit    of  publication, 

9  2471. 
Partnership,  of  notice  of  special.  9  2484, 
Publication  of  notice  of  assessment,  aflidavita  of,  9  348. 
Stock,  of  publication  of  notice  for  sale  of  delinauent 

9  848. 
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SubBcrtpUon  to  stock,  and  payment  of  ten  per  cent. 

affidavit  as  to,  fi  205.  «^  ^^        .  .«« 

Transfer  of  stock  by  nonresident,  affidavit  on,  9  <s^. 
AFFIRMATIONS,  officer  authorized  to  jtake  proof  of  In- 
strument may  administer,  S  1201. 
AFTER-ACQUIRED  PROPERTY,  passes  by  will,  S  1312. 
AFTER-ACQUIRED  TITLE,  conveyance  passes,  |  1106. 

Inures  to  mortgagee,  {  2930. 
AGE,  majority,  age  of.    See  Majority. 
AGENCY,  acts  that  may  be  done  through  agent,  K  2304, 
2306. 
Actual  authority  defined.  S9  2316,  2318. 
•     Actual  authority  of  factor,  S  2368. 

Actual  authority,  agent  not  to  exceed,  5  2019. 
Actual  authority,  extent  of,  {  2318. 
Actual,  defined.  S  2299. 
Actual  or  ostensible,  agency  is,  S  2298. 
Agent,  anyone  may  appoint,  having  capacity  to  con- 
tract, S  2296.    • 
Agent,  defined.  S  2295.  ^     ,  ^  ^         ^    .  •    ^ 
Agent  must  keep  principal  informed,  *  2020. 
Agent  not  having  authority  to  contract,  8  2345. 
Agent's  obligation  to  surrender  property  to  third  per- 
son, S   2344. 
Agent  to  conform  to  authority,  8  2019. 
Agent  under  legal  disability,  S  2345. 
Agent  warrants  his  authority,  S  2342. 
Agent,  who  may  be,  §  2296. 
Agent  not  to  act  in  own  name,  8  2322.      .^^     ^  ^ 
Agent,  rights  of  person  dealing  with,  without  knowl- 
edge of  agency,  8  2336. 
Agent's  liability  to  third  persons,  8  2343. 
All  rights  and  liabilities  accruing  to  agent  accrue  to 

principal.  8  2331. 
Attorney    in    fact,    conveyances    by,    how    ezecuteo, 

8  1095. 
Auctioneers:  See  Auctions.  *      ^      .1.,      w  4 

Authority,    acts    within    actual    or    ostensible    bind. 

8  2330. 
Authority,  agent  cannot    have    to    defraud    principal, 

8  2806. 
Authority,  agent's  necessary,  8  2319. 
Authority,  agent  warrants  his,  8  2342. 
Authority,  construction  of  what  partly    general    and 

parUy  specific  8  232L 


Autborlty  eonstraed  by  its  spedflc  tenn8»  not  by  gen* 
eral,  S  2321. 

AntboTlty,  damages  for  breach  of  warranty  of,  S  SS18* 

Authority,  exceptions  to  a  general,  S  2822. 

Authority,  how  may  be  conferred,  S  2807. 

Authority,  Incomplete  execution  of  binds  principal, 
when,  §  2881. 

Authority,  Instrument  Intended  to  bind  principal  does 
bind  him,  §  2887. 

Authority  of  agent  as  to  persons  with  notice  of  re- 
strictions on,  §  2318. 

Authority  of  agent,  implied,  S  2819. 

Authority  of  agent,  measure  of,  9S  2815,  2318. 

Authority,  oral  authorization,  sufficiency  of,  9  2809. 

Authority,  representations,  power  to  make,  9  2319. 

Authority,  scope  of,  agent  not  to  define,  9  2322. 

Authori^,  termination  where  power  coupled  with  in- 
terest, 9  2356. 

Authority  to  sell  Includes  authority  to  coTenant, 
9  2824. 

Authority  to  sell  Includes  authority  to  warrant, 
99  2328,  2324. 

Authority  that  may  be  delegated  to  agent,  99  2304, 
2805. 

Authority  to  disobey  Instructions,  9  2320. 

Authority  to  receive  price,  99  2325.  2326. 

Authority,  what  terminates,  99  2355,  2356. 

Authority,  when  to  be  conferred  in  writing,  9  2809. 

Authority,  whether  principal  bound  when  agent  ex- 
ceeds, 9  2338. 

Ck>de  provisions  governing,  subject  to  what  Itmita- 
tlons,  9  2845. 

Collecting  agent's  duty,  9  2021. 

Consideration  unnecessary,  9  2808. 

Covenants,  agent  may  give,  9  2824. 

Created  by  ratification,  9  2307. 

Created  how,  9  2307. 

Credit,  agent's  liability  respecting,  9  2848. 

Credit,  effect  of  giving  exclusive,  to  agent,  9  2885. 

Damages  for  breach  of  warranty  of  agent's  authority, 
9  3318. 

Death  of  agent  terminates,  9  2355. 

Death  of  t)rincipal  terminates,  9  2856. 

Defined,  9  2295. 

Delegate  powers,  when  agent  may,  f  2849. 

Delegation  of,  99  2349-285L 
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agent  not  liable  for,  9  2351. 
Detogation,   sabagent  rightfully  appointed  repreoenta 

agent,  9  SSSl. 
Delegation,  unlawful    employment  ^  aohagent,  effect 

of,  9  2350. 
Delivery  of  contract  to  agent,  9  1621. 
Bi^piratlon  of  term  terminatea,  9  285S. 
Extinction  of  subject  of,  terminatea,  9  33ft5. 
Factors:    See  Faetora. 

Fraud,  agent  no  authority  to  defraud  principal,  9  2306. 
General  agent  defined,  9  3297. 
General    agent    to    sell,    authority    to    receive    price, 

9  2326. 
General  authority,  does  not  include  what  act8«  9  2322. 
General  authority,  exceptions  to,  9  2o22. 
Incapacflty  of  parties  terminates,  9f  2355,  236C. 
Indemnity,  agreement  of,  covers  acts  of  agent,  9  2775. 
Instruetions,  agent's  power  to  disobey,  9  2330. 
Instrument  intended  to  bind  principal  does  bind  him, 

9  2337. 
Insurance  by  agent,  form  of  policy,  9  2583. 
lianager  of  ship  general  agent  for  owners,  9  2070. 
Married  woman's  power  of  attorney,  9  1034. 
Measure  of  agent's  authority,  99  2315,  2818. 
Minor  cannot  delegate  power,  9  23. 
Mortgage,  power  of  attorney  to  execute,  how  executed. 

9  2933. 
Negligence  of  agent,  liability  of  prtnclpal,  9  2338. 
Notice  of  dishonor  by  agent,  9  2149. 
Notice  to  agent,  when  notice  to  principal,  9  2332« 
Notice  to  principal,  agent  has  notice  of,  9  2332. 
Omissions  by  agent,  principal  liable  for,  3  3338. 
Oral  authorization,  sufficiency  of,  9  2309. 
Ostensible,  agency,  when  is,  9  2300. 
Ostensible  authority  defined,  99  2817,  2318. 
Ostensible  authority,  extent  of,  9  2318. 
Ostensible  authority  of,  9  2815. 
Ostensible  authority  of  factor,  9  2369. 
Ostensible     authority,    principal    not    liable    for   acts 

under,  when,   9  2334. 
Ostensible,  defined,  9  2300. 
Ostensible  or  actual,  9  2298. 
Partners'  liability  for  each  other,  9  2429. 
Partner  liable  as  agent,  9  2443. 
Payment  to  agent,  when  exonerates,  9  2335. 
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Power  of  attorney  to  gratuitous  employee,  §  1977. 

Price,  authority  to  receive,  S§  2326,  2326. 

Principal  bound  by  instrument  Intended  to  bind  him, 
9  2387. 

Principal,    how    effected    by  agent's  acts  wlthla  his 
authority,  §  2330. 

Principal,  when  bound  by  Incomplete  execution  of  au- 
thority, 9  2381. 

Principal,  whether  bound  when  agent  exceeds  author- 
ity, 9  2338. 

Principal,  who  may  be,  9  2296. 

Ratification,  creation  of,  by,  9  2307. 

Ratification  not  to  injure  third  persons,  9  2313. 

Ratification  of  agency,  9  2307. 

Ratification  of  agent's  act,  how  may  be  made,  9  2310. 

Ratification  of  part  of  transaction,  9  2311. 

Ratification,  rescission  of,  9  2314. 

Ratification,  void,  when,  9  2312. 

Real  estate  agent  may  give  covenant,  9  2324. 

Real  estate  broker,  statute  of  frauds,  9  1624. 

Renunciation  of  agency,  terminates,  9  2355. 

Representations,  power  of  agent  to  make,  9  2319. 

Rescission  of  ratification,  9  2314. 

Revocation  by  principal  terminates,  9  2356. 

Rights  of  person  dealing  with  agent  without  notice  of' 
agency,  9  2336. 

Scope  of,  agent  not  to  define,  9  2322. 

Setoff    against   claim   of   principal   bv   third   person, 
9  2336. 

Shipmaster  as  agent,  99  2373-2385. 

Shipmaster's  authority,  as  agent,  9  2044. 

Ship's  manager  as  agent,  99  2388,  2389. 

Special  agent  defined,  9  2297. 

Special  agent  to  sell,  authority  to  receive  price,  9  2326. 

Special  or  general,  9  2297. 

Statute  of  frauds,  99  1624,  2309. 

Subagent,    effect    of    unauthorized    appointment     of, 
9  2350. 

Subagent,  liability  of,  9  2022. 

Subagent  represents  principal,  9  2351. 

Terminated  by  what,  99  2355,  2856. 

Termination  of,  power  coupled  with  Interest,  9  2356. 

Third  person,  agent's  obligation  to  surrender  property 
to,  9  2344.  -^ 

Third  persons,  agent's  responBlblUty  to,  9  234? 

Torts,  agent's  liability  for,  to  third  persons,  9  ' 
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Torts  of  agent,  UabiUty  of  principal.  K  28J8,  2^>i». 
Trustee's  powers  as  agent,  |  2267. 
Warrant,    authority    to,    included    in    power    to   sell. 
§  2323. 
AGISTOR'S  LIEN,  {  3051. 

AGRICULTURAL  FAIR  CORPORATIONS,  S§  620,622. 
Debts  contracted  Illegally,  directors  liable  for,  |  621. 
Debts  not  to  be  contracted  beyond  amount  in  treas- 
ury except  for  realty,  9  62L 
Debts  nower  to  create  for  realty,  9  621. 
Pees,  limitation  upon  amount  of,  9  622. 
Fees  to  be  provided,  in  by-laws,  S  622. 
Have  no  capital  stock,  6  622. 
Not  conducted  for  profit,  9  622. 
Real  estate,  for  what  purpose  to  be  held,  {  620. 
Real  estate,  how  much  may  be  purchased,  leased  or 
sold  by,  S  620. 
AIR,  easement  of,  f  801. 
ALIEN,  apprenticeship  of,  §  274. 
Inheritance  by,  99  672,  1404. 
May  take,  hold  and  dispose  of  realty  and  personalty. 

§  671. 
Must  appear  and  claim  property  within  five  years.  9 

672. 
Nonresident,   failure   to   claim   estate,   proceedings  in 

case  of,  99  1405,  1406. 
Nonresident,    property    escheats    subject    to    charges, 

9  1407. 
Nonresident,  interest  in  estate  escheats,  when,  9  1406l 
Nonresident,  taking  by  succession,  within  what  time 

to  make  claim,  9  1404. 
Property  rights  of.  9  672. 
ALIENATION:  See  Conveyance. 

Condition  restraining,  effect  of,  9  711. 

Future  interest,  suspending  power  of,  void,  9  716. 

Limitation  on  power  of  suspension  in  estates  for  years, 

9  770. 
May  be  suspended  how  long,  9  715. 
Of  chattel,  real,  suspending,  9  770. 
Power  of,  how  long  may  be  suspended,  9  716. 
Power  of,  when  suspended,  9  716. 
Suspension  of  power  of  by  trust,  9  7'n.. 
Who  entitled  to  income  where  no  disposition  of  it 
9  733. 
ALIMONY:  See  Divorce. 
ALLUVION  defined,  9  1014. 

See  Accession. 
Ownership  of,  9  1014. 
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ALTERATION  and  cancellation   of   contracts  in  general, 
S9  1697-1701. 
Duplicate,  alteration  of.  effect  of,  |  1701. 
Duplicate,  of.  9  1701. 
Guarantor  exonerated  by,  §  2821. 
Insurance,  alteration  of  representation,  §  2676. 
Insurance,  fire,  effect  of  alteration  in,  §§  2753,  2754. 
Material,  extinction  of  contract  by,  9  1700. 
•Verbal,  consideration  not  necessary,  9  1697. 
Verbal  contract  may  be  altered  by  consent,  9  1697. 
Verbal,  extinguished  by,  9  1697. 
Written,  how  altered,   9   1698. 

ALTERNATIVE,  future  Interest  in  the,  9  696. 
Obligations,  99  1448-1451. 

AMBIGUITY,  wills,  In,  construction,  9  1323. 

AMENDMENT,  articles  or  certificate  of  incorporation,  of, 
§  362. 

AMUSEMENTS:  See  Theaters. 

All  citizens  to  have  equal  rights  in  public  places,  9  51. 
Denial  of  equal  rights,  punishment,  9  52. 
Persons  may  be  excluded  from  when,  9  53. 
Refusal  of  admission  unlawful,  9  53. 

ANIMALS,  action  for  injuries  by  dog,  knowledge  of  char- 
acter of  dog  need  not  be  shown,  9  3341. 

Care  required  of  borrower,  9  1887, 

Combinations  to  obstruct  sales  of  livestock  prevented, 
p.  666,  Stats. 

Cruelty  to:  See  Societies  for  Prevention  of  Cruelty  to 
Children  and  Animals. 

Damages  for  injuries  to,  9  3340. 

Depositary,  cornp^  nsatlon  of  for  parts  of  week,  9  1858. 

Depositary  of,  duties  of,  9  1834. 

Dog  killing  goats,  sheep  or  poultry,  liability  of  owner, 
9  8341. 

Dog  injuring  sheep  or  goats  may  be  killed,  9  3341. 

Dogs,  protection  of  goats,  sheep  and  poultry,  9  3341. 

Domestic,  subject  of  ownership,  9  655. 

Game,  right  to  take  game  and  fish,  9  802. 

Killing  or  injuring  goats  by  dogs,  damages  for,  §  3341. 

Killing  sheep  by  dogs,  damages,  9  3341. 

Lien  for  keeping,  9  3051. 

Lien  in  favor  of  owneiB  of  bulls,  jacks  and  stallions 
used  for  propagation,  p.  738,  Stats. 

Poultry,  liability  of  owner  of  dog  killing,  9  3341. 

Propagation,  lien  of  owner  of  animal  used  for,  9  3062. 

Saver  of,  duty  of,  9  1865. 

Saver  of,  publication  of  list  by,  9  1S7L 
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Savor  of,  appraisement  and  preparation  and  flUns  of 

list,  §  1865. 
Saver  qt,  not  to  eharge  compensation,  {  1865. 
Saver  of,  penalty  for  failure  to  comply  with  statute  or 

surrender  property,  {  1871. 
Saver  of  tlUe  vests  In  after  what  time.  §  1871. 
There  may  be  ownership  of,  S  666. 
Wild;  property  In,  9  656. 
ANNUITY,  commences  when,  J  1868. 
Defined,  9  1357. 

Effect  of  failure  of  fund,  §  1857. 
Failure  of  fund,  resort  to  other  property,  9  18§7. 

ANNUITY  INSURANCE:  See  Mutual  Insurance  on  Assess- 
ment  Plan. 

ANNULMENT  of  Indenture  of  apprentlcedlip^  |  27$. 
Of  marriage:  See  Marriage. 

APPEAL,  divorce,  revision  of  order  disposing  of  property. 
9  148. 
Order   relating   to   property   on   divorce,   sabjeet  to. 
9  147. 

APPLICATION  of  Interest.  9  1479. 

Of  money  transferred  to  trustee,  when  one   most  see 

to,  9  2244. 
Of  performance,  9  1479. 
Of  performance,  rescission  of,  9  1479. 
Of  performance,  where  several  obligations,  9  1479. 
Termination  of  hiring  before  time,  apportionment  of 
hire,  9  1935. 

APPOINTMENT,  effect  of  power  of,  9  781. 

No  person  guardian  of  estate  without,  9  242. 
Of  guardian  by  the  court,  99  243,  244. 
Of  guardian  by  the  court  supersedes  parent,  9  2(M. 
Of  trustee,  how  made,  9  2287. 

Of  successor  to  trustee,  duty  of    trustee  concerning. 
9  2260 

APPORTIONMENT  of  burden  of  servitude  on  partition  of 
dominant  tenement,  9  807. 
Of  consideration  In  case  of  prevention  of  performance. 
9  1614. 
'    Of  covenants.  8  1467. 

Of  freightage,  according  to  distance,  9  2142. 

Of  freightage,  by  contract,  99  2140,  2141. 

Of  hire,  9  1935. 

Of  lien,  9  2912. 

Of  losses  occasioned  by  collision  of  vessels,  9  973, 
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APPRAISEMENT  of  homefitead.  99  1245-1258. 

Of  property  found,  §  1865. 
APPRENTICESHIP.    Act  relating  to  masters  and  appren- 
tices, 9  264,  note. 

Age  to  wblch  minor  may  be  boand,  9  264. 

Breach  of  covenants,   action  lies  within    what  time, 
9  273. 

Breach  of  covenant,  damages,  how  applied,  9  273. 

Breach  of  covenant,  master  liable  for,  9  273. 

Death  of  master,  effect  of,  9  266. 

Discharge   of     apprentice,    power    of    superior   court, 
9  272. 

Enticing  apprentice,  liability  for,  9  275. 

Fees,  none  to  be  charged  where  homeless  minor  ap- 
prenticed, 9  268. 

Harboring  runaway  apprentice,  liability  for,  9  275. 

Hearing  of  complaints  of  apprentices,  9  271. 

Homeless  minor,  no,  fee  to  be  charged,  9  268. 

Homeless  minor,  provision  In  indenture  as  to  educa- 
tion, clothing,  etc.,  9  268. 

Homeless  minors,  superior  court  may  bind,  9  268. 

Homeless    minors,    who   may    Institute    proceedings, 
9  268. 

Illegitimate  child,  mother  alone  can  bind,  9  265. 

Illegitimate    child,    mother    marrying,    right  to    bind, 
9  265. 

Indenture,  delivering  and  filing  of,  9  266. 

Indenture,  effect  of  death  of  master,  9  266. 

Indenture,  how  executed,  9  266. 

Indenture  not  complying  with  statute  Is  void,  9  266. 

Indenture  of  homeless  minor,  provision  as  to  educa- 
tion, clothing,  etc.,  9  268. 

Indenture,  what  to  contain,  9  266. 

Jury  trial  on  Incapacity  of  f&ther  where  mother  con- 
sents, 9  267. 

Jury  trial,  who  to  pay  costs  of,  9  267. 

Master  to  keep  apprentice  within  state,  9  269. 

Minor  may  bind  himself  when,  9  265. 

Minors  who  may  be  bound  as,  9  264. 

Misbehavior  by  apprentice,  liability  for,  9  274. 

Misbehavior  by  apprentice,  proceedings  against,  9  274. 

Misbehavior  by  apprentice,  proceedings  against,  costs 
of,  9  274. 

Money,  clothes,  etc.,  delivery  to  apprentice,  9  269. 

Money,  clothes,    etc.,   provision    as  to  in    Indenture, 
9  268. 

Mother,  consent  of,  jury  trial  on  Incapacity  of  husband, 
9  267. 
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Mother  marrying,  rlgbt  of  to  bind,  9  26o. 

Protection  of  apprentice,  duty  as  to,  §  270. 

Release  of  master  remo'vlng  from  state  or  quitting  busi- 
ness, 9  276. 

Superior  court  may  bind  homeless  minors,  9  268. 

Superior  court,  power  to  discharge  apprentice,  9  272. 

Superior  court  to  defend  apprentice  from  mistreatment, 
9  270. 

Superior  court  to  hear  complaints  of  apprentices,  9  27L 

Treatment  of  apprentice,  duty  to  inquire  into,  9  270. 

Who  may  be  bound  as,  9  264. 

Who  may  bind  minor,  99  266,  268. 

APPURTENANCE  deemed  fixture,  when,  9  661. 

Definition  of,  9  662. 

Incidents,  transfer  of,  does  not  pass  principal  thing, 
9  1084. 

Irrigation  stock  appurtenant  to  land,  9  224. 

Irrigation  stock  appurtenant  to  land,  how  sold,  9  224. 

Land,  to,  what  deemed  to  be,  9  662. 

Pass  by  transfer  of  land,  99  476,  1084,  8640. 

Ship  to,  9  961. 
ARBITRATION,  partner  may  not  submit  to,  9  2430. 

Specific  performance  of  agreement  for,  not^  9  3390. 

ARTICLES  OF  INCORPORATION:  See  Corporations:  Vor 
eign  Corporations. 

ASSESSMENT  INSURANCE:  See    Mutual    Insurance    on 
Assessment  Plan. 

ASSESSMENTS:  See  Corporations. 

Covenant  for  payment  of  runs  with  land,  9  1463. 

ASSIGNMENT,  action  against  street  railway  for  penalty 

for  overcharging  of,  9  604. 
By  lessor,  liability  of  assignee,  9  822. 
Chose  in  action,  of,  9  964. 
Debt  secured  by  mortgage,  of,  9  2936. 
Employees  of  corporation,  act  relating  to  assignments 

of  wages  by,  p.  700. 
General,  to  indorser  excuses  notice  of  dishonor,  9  3157. 
Lease  of,  rights  of  landlord  against  assignee.  9  822. 
Life  Insurance  policy,  of,  9  2764. 
Literary  property  Is  assignable,  9  982. 
May  be  oral,  when,  9  1062. 
Mere  possibility  cannot  be  transferred,  9  1046. 
Mortgage,  record  of  assignment  of,  as  notice,  99  2934, 

2985. 
Non-negotiable  contract  may  pass  by,  9  1459. 
Partner  may  not  make,  9  2430. 
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Power  to  B«L1  in  encimibraiieer  muMOs  to  aMdgnee, 

§  858. 
Products  of  the  mind,  §  980. 
Warranty  of  written  inBtrument  Bold,  8  1774. 

See  Tranflf er. 

ASSIGNMENT  FOR  CREDITORS,  accounUng  by  usdgnee, 
9  8469. 

Acknowledging,  M  8468,  8469. 

Affidavit  by  aasignor,  9  8462. 

Affidavit  by  assignor,  effect  of  refusal  to  make,  §  3462. 

Alteration  of,  consent  of  parties  necessary,  9  8478. 

Assignee,  allowance  of  expenses,  9  8471. 

Assignee  may  be  elected  in  place  of  sheriff,  9  8449. 

Assignee  not  liable  when  void,  9  8472. 

Assignee  not  purchaser  for  value,  9  8460. 

Assignee,  powers  of,  9  8449. 

Assignee's  compensation,  9  847L 

Assignee  takes  subject  to  rights  of  third  parties, 
•  3460. 

Assignee,  transfer  to,  by  sheriff,  9  8449. 

Assignee  without  authority  until  inventory  and  bond 
filed,  9  8468. 

Assignment,  what  to  contain,  9  8449. 

Bond  of  assignee,  9  3467. 

Bond  of  assignee  to  be  filed  before  authority  com- 
mences, 9  8468. 

By  more  than  one  assignor,  9  8464. 

Cancellation  of,  not  without  consent  of  parties,  9  8478. 

Compensation  of  assignee,  9  8471. 

Compensation  of  sheriff,  9  3449. 

Confiict  of  laws,  9  8451. 

Contingent  liabilities  may  be  secured,  9  3462. 

Debts  that  may  be  secured,  9  3452. 

Deeds,  where  encumbered  property  sold,  9  8468. 

Dividends  to  creditors,  9  3468. 

Examination  of  assignor,  9  3462. 

Bxemi     property  does  not  pass,  9  3470.     • 

How  made,  99  3449,  3458. 

Insolvency  defined,  9  3460. 

Insolvency  creditor  may  make,  9  8449. 

Instrument     of,  subscribing  recording,  etc.,  9  8458. 

Insurance    on  life  does  not  pass,  9  3470. 

Inventory,  effect  of  refusal  or  neglect  to  make  and 
file,  9  8462. 

Inventory,  filing,  99  3460-3466. 

Inventory,  filing  of,  effect  of  want  of,  9  3466. 
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Inventory,  thne  to  file,  9  S401. 

Inventory     to    be    filed    before    assignee's    authority 

commences,  §  8468. 
Inventory,  wbat  to  contain,  8  S461. 
Inventory,  where  more  than  one  assignor,  S  3464. 
Limitations  on,  §  8449. 
Meeting,  notice  of,  9  8449. 
Meeting  of  creditors,  adjournment  of,  9  3449. 
Meeting  of  creditors,  majority  in  amount  of  demands 

governs,  9  3449. 
Meeting  of  creditors,  proxy  liow  executed,  9  3449. 
Meeting  of  creditors,   secured  creditors  not   to  vote, 

9  3449. 
Meeting  of  creditors,  sheriff  to  preside,  9  8449. 
Meeting  of  creditors,  voting,  9  8449. 
Meeting  of  creditors,  voting  may  be  in  persoB  or  by 

proxy,  9  8449. 
Modification  of  not  without  consent  of  paxtlea,  9  3473. 
Nonresident,  by,  99  3449,  8451. 
Nonresidents,    general    assignment  by  to  conform  to 

our  statute,  9  8451. 
Nonresident,    power    to    transfer    property    in  state, 

9  3451. 
Notice  of  meeting  of  creditors,  9  3449, 
Notice  of,  to  creditors,  requiring  them  to  present  de- 
mands, 9  3468. 
Notice  to  creditors,  filing  of,  9  34(S8. 
Notice  to  creditors,  recitals  as  to,  efTect  of,  9  3449. 
Out  of  state,  99  3449,  3451. 
Partner  may  not  make,  9  2430. 
Passes  no  better  title  than  assignor  has,  9  b460. 
Perishables,  disposal  of,  9  3468. 
Preferences,   99   3451,  3457. 
Publication  of  notice  of  creditor's  meeting,   99   3449. 

3468. 
Real  property,    recording  act,  9  8466. 
Recording,  99  3458,  3459,  3463,  3464,  8466. 
Recording,  effect  of  not,  9  3465. 
Recording  where  more  than  one  assignor,  9  3464. 
Reserving  interest  avoids,  9  3457. 
Restrictions  on,  9  3449. 
Secured    creditor    admitted  only  for  balance  of  debt, 

unless  releases  security,  9  3468. 
Secured   creditor   cannot   prove    any   of    debt,   when, 

9  8468. 
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Secured  creditor  eanaot  Tote  at  meeting  wltliont  re- 
leasing security,  {  3449. 
Secured  creditor  may  prove  whole  debt,  how,  9  8468. 
Secured    creditor,    release    of    right    of    redemption, 

§  3468. 
Secured  creditor,  sale  of  the  property,  i  8468. 
niflrlff,  bond  of,  §  8467. 
Sheria's  fees  and  expenses,  {  3449. 
ShenfE's  liability  on  official  bond,  {  3467. 
Sheriff's  transfer  to  assignee,  recitals  in  prima  facie, 

§  3449. 
Sheriff  to  hold  property,  §  3449. 
Sheriff,  to  what  sheriff  to  be  made,  §  3449. 
Sheriff,  transfer  by  to  be  acknowledged  and  recorded, 

§  3468. 
Sheriff,  transfer  by  to  be  in  writing,  g  3468. 
Statement  of  creditor's  demand,  S  3449. 
Subscribing,  9  3458. 
Surrender  of  books,  papers   and  vouchers  to  assignee, 

court  may  order,  9  3462. 
Third    parties,    assignee    takes  subject  to  rights  of, 

§  3460. 
^     To  what  sheriff  to  be  made,  §  8449. 

Transfer  by  nonresident  not    affected    by    provisiona 

concerning,  §  3451. 
Verification  of,  S  3462. 
Void,  when,  8  8457. 
Who  may  make,  SS  3430,  3449. 
Writing,  must  be  in,  §S  3458,  3459. 

ASSOCIATION:  See  Boards  of  Trade;  Chambers  of  Com- 
merce; Co-operative  Associations;  Corporations; 
Mechanics'  Institute;  Pioneer  Society;  Protec- 
tive Associations;  Friendly  Society. 

Benefit  and  relief  associations,  act  relating  to,  p.  678. 

Building  and  loan  associations,  act  relating  to,  p.  681. 

Protective,  act  validating  acknowledgments,  p.  665. 

ASSURANCE,  executory  contract  of  sale  binds  seller  to 
give  covenant  to  further,  S  1733. 

ASYLUMS,  orphan^  managers   may  consent  to   adoption, 

when,  8  265. 
ATTACHMENT,  lien  of  officer,  9  3057. 
Mortgaged  personalty,  §8  2968-2970. 
Mortgaged  property,  how  attached,  9  2969. 
Mortgaged   property,    sale  of  and  dispoeltloii  of  pro- 
ceeds, 19  2968,  2970. 
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ATTORNEY.    Negotiable  InstrameBt  may  proride  for  air 
tomey'B  fees,  8  8088. 

ATTORNEY  GENERAL,  duty  ot,  when  aUen  heir  does  not 

claim,  9  1405. 
Duty  to  collect  penalty  where  railroad    raiaes   rate^ 

§  494. 
Inquiry  into  right  of  co-operatiye  buslneBB  association 

to  do  business,  8  658k. 
May  inquire  into  corporations,  8  882. 
Proceedings  where  succession  to  estate  not  claimed, 

88  1406,  1406. 

ATTORNEY  IN  FACT,  certificate  of  acknowledgment  by, 
form  of,  8  1192. 
How  to  convey  realty,  8  1095. 
Revoking  power  of,  8  1216. 

ATTORNMENT  of  tenant  to  stranger,  |  1948. 

To  landlord  on  grant  of  rent,  reversions  or  remainder^ 

8  nil. 
AUCTION,  autioneer  has    what    authority    from    bidder, 

8  2868. 
Auctioneer  has  what  authority  from  seller,  8  2862. 
Bids  by  seller  or  agent,  when  void,  8  1796. 
Bid,  withdrawing,  8  1794. 
By-bidding,  8  1797. 
Defined,  8  1792. 

Delinquent  stock,  sale  of,  8  841. 
Five  days'  notice  of  sale  of  stock  In  trade  at,   to  be 

recorded,  8  8440. 
Memorandum,  auctioneer,  authority  of,  to  sign,  8  2818. 
Memorandum  of  sale,  auctioneer's,  eifect  of,  8  1798. 
Pledge,  sale  of  to  be  by  auction,  8  8005. 
Sale  complete,  when,  8  1798. 
Sale  under  written  conditions^  modifying,  8  1796. 
Sale  without  reserve,  rights  of  buyer,  8  1796. 
Statute  of  frauds,  memorandum  by  auctioneer  satlBfiaq, 

8  1624. 

AUTHOR,  property  of,  in  writings,  88  980-986. 

See  Literary  Property. 

AUTHORITY,  joint,  construction  of  words  giving,  8  12. 
Of  particular  persons:  See  particular  title. 

AUTOMOBILES,  franchises  for  roads  for,  8  624. 

AVERAGE:  See  General  Average. 

AVULSION,  In  general,  I  1016. 

\WARD:  See  Arbitration. 
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BAGGAGE,  amount  of,  for  each  passenger,  S  2180. 
On  freight  train,  §  483. 
Railway,  checks  to  be  affixed  to,  S  479. 
Sale  of,  by  innkeeper  for  storage,  §  1862. 

See  Carriers. 
BAIL,  defined,  §  2780. 

Indemnity  in  legal  proceedings,  sureties  on,  called  ball, 

9  2780. 
Obligations  governed  by  statutes  specially  applicable, 
I  S78L 

See  Indemnity. 

BAILMENT,  gratuitous  depositary,  creditor  is  when,  S  1505. 
See  Deposit;    Deposltiury;   Hiring;    Loan;    Warehouse- 
man. 

BANK,  banking  corporation,  election  to  have  capital  stock, 

9  200. 
Book  showing  stockholders,  9  321. 
Capital,  amount  to  be  paid  up,  9  580. 
Capital,  amount  paid  up,  publication  of,  9  583a. 
Capital  stock,  amount  of  required,  9  580. 
Capital  stock,  amount  to  be  paid  on,  9  580. 
Capital  stock,  advertisement  or    statement  as  to,   to 

show  amount  paid  up,  9  583a. 
Capital  stock,  all  to  be  subscribed  before  certincate 

issued,  9  580. 
Capital  stock,  proceedings  on  electing  to  have,  9  300. 
Certificate  oi:  deposit  negotiable^  99  3095,  3261. 
Deposits,  unclaimed,  statements  of  to  be  published,  pp. 

674,  675,  State. 
Dissolution  and  winding  up  of,  p.  676,  Stats. 
Dividends,  from  what  only  to  be  paid,  9  300. 
Dividends,  limitation  upon  power  to  pay,  9  300. 
Dividends,  power  to  declare,  9  583. 
Foreign  banking  partnership,  fictitious  name,  9  2467. 
Lien  of  banker,  9  3054. 
Misdemeanor,  advertisement  or  statement  as  to  capital 

stock  without  showing  amount  paid  up  is,  9  583a. 
Misdemeanor,  persons  engaged  in    banking  guilty  of 

unless  true  names  shown,  9  582. 
Notice  showing  names  of  directors    and  number  and 

transfer  of  shares,  9  321. 
Powers  and  righte  of  banking  corporation,  9  300. 
Savings:  See  Savings  and  Loan  Corporations. 
Statute  concerning  persons  and  corporations  engaged 

in  banking  repealed,  p.  674. 
Surplus  and  reserve  fund,  creation  of,  9  583. 
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Surplus    and  reserve    fund,  conversion    into  paidHip 

capital  stockp   S   683. 
Surplus  and  reserve  fund,  restoration  of  after  conTer- 

slon  to  capital  stock,  §  583. 
True  names  of  persons  engaged  In  banking  to  be  sbown, 

§   582. 
Unclaimed   deposits,   banks  to  publish  statement   ot 

pp.  674,  675,  Stats. 
Winding  up  and  dissolution  of,  p.  676,  Stats. 
See  Corporations;  Savings  and  Loan  OorporatlonB. 

BANK  COMMISSIONER,  land  and   building   corporation, 
report  of,  8  644. 
Land  and  building  corporations  subject  to,  t  647. 

BANK  NOTE  negotiable,  S§  3095,  3261. 
Negotiable  after  payment,  t  3261. 

BASTARD,  acknowledging,  and  receiving  into  family,  9  230. 
Acknowledgment  of,  effect  of,  S  1887. 
Acknowledgment  of,  inheritance  by  and  from  In  case 

of,  §  1387. 
AdopUon  of,  S§  224,  230. 
Children  legitimate  where  divorce  granted  or  mairfage 

annulled,  8  1387. 
Custody  and  earnings  of,  mother  entitled  to,  8  200. 
Heir  to  mother,  8  1387. 

Heir  to  one  acknowledging  himself  to  be  father,  8  1387. 
InheriUnce  by,  8  1387. 
Inheritance  from,  §  1388. 
Legitimation  of,  8   230. 
Legitimized  by  marriage  of  parents,  8  215. 
Proof  of  illegitimacy,  8  195. 

See  Legitimacy. 

BELL,  sounding,  duty  and  liability  of  railroad  reapeeting, 

8  486. 
BENEFICIARY:  See  Trusts. 

BENEFIT,  consent  of  party  entitled  to,  necessary  to  trans- 
fer of  burden,  8  1457. 
He  who  takes  must  bear  burden,  8  3521. 
Voluntary  acceptance  of,  is  assumption  of,  8  1589. 

BENEFIT   CORPORATIONS:  See   Religious.   Social,   and 

Benevolent  Corporations. 
Act  resting  to,  8  678. 

Articles  of  incorporation,  what  to  set  out,  8  5M. 
Consolidation  of  debts  by  several  corporations  other 

than  for  profit,  8  605. 
Consolidation  of  debts  by  several  corporations'  other 

than  profit,  procedure  for,  8  605. 
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Cumulatiye  Toting,  S  307. 

Directors  or  trustees,  number  of,  §§  290-306. 

Fraternal  societies  ex^taipt  from  insurance  laws,  9^  451. 

Insurance,  mutual  life,  etc.,  S§  437-452. 

Records  to  be  open  to  inspection,  §  378. 
:nEFIT  SOCIETIES:  See  Mutual  Benefit  and  Life  Asso- 
ciations; Mutual  Insurance  on  Assessment  >'ian. 

Not  governed  by  laws  relating  to   mutual  assessment 
corporations,  §  453p. 
BENEVOLENT  ASSOCIATIONS  and  their  incorporaUon, 
§§  593-604. 

Bequests  to,  limitation  on  power  to  make,  S  1318. 

Not  insurance  corporations,  §  451. 

See    Benefit    Corporations;     Religious,     Social,     and 
Benevolent  Corporations. 
BICYCLE  as  baggage/§  2181. 
BIGAMY,  ground  for  nullifying  marriage,  9  82. 
BILL  OF  EXCHANGE:  See  Negotiable  Instruments. 
BILL  OF   LADING,  any  reasonable  number  to  be  given 
consignor,   §   2130. 

Assignment  of,  §§  2127,  2128. 

Carrier  may  demand  surrender  before  delivery,  S  2132. 

Carrier  not  liable  for  more  than  value  stated  in,  9  2200. 

Conditions  in  limiUng  liability,  9  2176. 

Consignor  entitled  to,  9  2130. 

Defined,  9  2126. 

Delivery  according  to,  exonerates  carrier,  9  2131. 

Bftect  of  accepting  from  carrier,  9  2176. 

Effect  of  on  carrier's  rights  and  duties,  9  2129. 

Indorsement  and  transfer  of,  99  2127,  2128. 

Indorsement,  delivery  without,  9  2128. 

Limitations  in,  effect  of,  9  2176. 

Limitations  in,  signature  when  necessary,  9  2176. 

Negotiable,  99  2127,  2128. 

Refusal  to  give,  effect  of,  9  2130. 

Surrender  of,  carrier   may    demand    before    delivery, 
9  2132. 

Title  to  freight  passes  to  indorsee,  9  2127. 

To  be  given  consignor,  9  2130. 

Transfer  of  by  delivery,  9  2128. 
BILL  OF  SALE,  9  1053. 

BILLS  AND  NOTES:  See  Negotiable  Instruments. 
BISHOP,  religious  corporations,  9  602. 
BLANK.    Liability  of  one  signing  instrument  in   blank, 

9  8125. 
BOARDING-HOUSE  KEEPER:  Bee  Innkeepers. 
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BOARDS  OF  TRADE,  act    providing    for    formatioii  of, 

p.  689. 
Act  validating  acknowledgments  by,  p.  666. 
See  title  "Chambers  of  Ck>mmerce,  Boards  of  Trade  and 

Mechanics'  Institutes." 
BONA    FIDE    PURCHASER,    apparent    principal   cannot 

show  he  is  surety  against,  §  2382. 
Contract  not  reformed  as  against,  9  339S). 
Grant  of  property  subject  to  trust,  when  deemed  aheo- 

lute,  §  869. 
Implied  or  resulting  trust  not  to  affect,  {  856. 
Mortgagee,     rights    against     unrecorded     conveyance, 

§  1214. 
Presumption  in  favor  of  on  purchase  of  property  trom 

husband  or  wife,  S  164. 
Revocation  of  gift  causa  mortis,  effect  on,  {  1151. 
Rights  of  as  against  unrecorded  Instrument,  S§  1107, 

1214. 
Specific  performance  in  case  of,  §  3395. 
Title  of  from  one  claiming  by  succession,  effect  of  will, 

§  1364. 

BOND,  cemeteries  may  issue,  9  611. 

Corporations  for  giving,  act  governing,  p.  680. 

Indemnity  on  transfer  of  stock  by  nonresident,  9  326. 

Issue  by  corporation,  restrictions  upon,  99  359,  456. 

Negotiable,  9  3095. 

Nonresidents,  on  transfer  of  stock,  9  826. 

Railroad  may  issue,  9  456. 

Railroad,  sinking  fund  to  pay,  9  457. 

Savings  and  loan  corporations    may  invest  in  what, 

9  674. 

See  Guaranty;   Indemnity;    Suretyship. 

BOOKS,  mining  corporation*  of,  open  to  inspection,  p.  749, 
Stats. 
Of  corporation:  See  Corporations,  XI. 

BORROWER:  See  Hiring;  Loan. 

BOTTOMRY  defined,  9  3017. 

Due,  loan  becomes,  when,  9  3026. 
Fraudulent  conveyance,  delivery,  9  3440. 
Insurable  Interest  is  reduced  by,  9  2660. 
Interest,  court  may  reduce  rate  if  exorbitant,  9  3022. 
Interest,  rate  of,  9  3022. 
Is  subject  to  law  of  liens,  9  2877. 
Laches,  lien  lost  by,  9  3027. 

Lender's  rights  when  no  necessity  of  bottomry  ozlBted. 
9  3023. 
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Lden  is  Independent  of  possession,  {  8027. 
Lien  lost,  liow,  {  8027. 
Lien,  priority  over  others,  9  3028. 
Master  may  hypothecate  freight  money,  when,  9  302L 
Vaster  may  hypothecate  ship,  when,  S§  3019,  8020. 
Not  affected  by  law  of  mortgages,  S  2942. 
Owner's  right  to  hypothecate  ship,  9  3018. 
Owner  may  hypothecate  freightage,  9  3018. 
Personal  liability,  stipulation  for,  void,  9  8024. 
Preference  over  other  liens,  9  3028. 
Priority  between  bottomry  liens,  9  3029. 
Priority  of  Uen,  9  2897. 

Recoyery  in  case  of  total  or  partial  loss,  9  3028. 
RecoTery  of  money  loaned,  9  3025. 

See  Respondentia. 

BOUNDARY,  coterminous  owners  bound  to  maintain,  9  841. 
Road  as,  9  831. 
Street  as,  9  881. 
Transfer  of  land  bounded  by  highway  passes  what, 

9  1112. 
Waters  as,  rights  of  owners,  9  830. 
Ways,  as  9  831. 

BREACH  OF  PROMISE,  chastity,  want  of,  Justifies,  9  62. 
To  marry,  damages  for,  9  3319. 

BRIDGE,  duty  of  wagon  road  corporation  concerning,  9  514. 
Statutes  governing  bridge  corporations  apply    where 

owned  by  individual,  9  581. 
Water  company's  duty  to  maintain,  9  551. 

BRIDGE,  FERRY,  WHARF,  CHUTE  AND  PIER  COR- 
PORATIONS. Annual  report,  penalty  for  failure 
to  make,  and  action  by  district  attorney  for, 
9  680. 

Annual  report,  president  and  secretary  to  make,  9  530. 

Annual  report,  publication  of,  9  530. 

Annual  report,  what  to  contain,  9  530. 

Corporate  existence  ceases,  in  what  contingencies, 
9  529. 

Franchises,  when  forfeited,  9  629. 

Nonuser,  effect  of.  I  529. 

Report,  failure  to  make,  penalty  for,  9  630. 

Report,  failure  to  make,  proceedings  in  case  of,  9  530. 

Report,  publication  of,  9  530. 

Report  to  be  made  annually,  9  680. 

Report,  what  to  show,  9  580. 
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Report,  who  to  make,  fi  630. 

Statutes  relating  to  apply  where  bridge,  ferry,  wbut 
chute,  or  pier  built  by  priyate  indiTidual,  S  6S1. 

Tolls  not  to  be  taken  until  Buperrisora  grant  Author- 
ity. §  528.  J 

Works  to  be  completed  and  in  running  order,  ti  what 
time,  S  629. 

BROKER,  real  estate,  statute  of  frauds,  i  1624. 

See  Agency. 

BUILDING  AND  LOAN  CORPORATION,  arrearage,  effect 
of,  8  639. 

Arrearage,  notice  of,  {  639. 

Articles  to  set  forth  what,  {  638. 

Bank  commissioners'  power  over,  (  647. 

Bank  commissioner's  report  of,  9  644. 

Borrowing  money,  §  641. 

Capital  stock,  S  634. 

Certificate  of  stock,  {  634. 

Certificates  of  stock,  prior  and  new  series,  9  6S4. 

Commissioners  of,  act  creating  and  prescribing  powers 
and  duties,  p.  68L 

Definition  of,  §  648. 

Dues,  liability  for  default  in  paying,  I  634. 

Dues  of  stockholders,  9  634. 

Election  to  continue  in  business  under  code  proceed- 
ings on,  9  646. 

Exemption  of  shares  from  execution,  9  648. 

Fees,  entrance  and  transfer,  9  634. 

Foreign,  deposit  by  as  guaranty  fund,  and  dlspoaltlon 
thereof,  9  646. 

Foreign,  penalty  for  nonoomplSance  with  statats, 
9  646.     . 

Forfeiture  for  arrears  in  payment,  9  639. 

Formation  and  organiiation  of,  9  688. 

Free  shares  defined,  9  634. 

Free  shares,  payment  of,  9  686. 

Free  shares,  retiring,  9  636. 

Interest,   9  634. 

Interest,  rate  of,  9  633. 

Lease  of  its  property,  9  640. 

Loan,  repayment,  9  638. 

Loans,  how  and  from  what  made,  9  €37. 

Loans,  security  that  mast  be  given  for,  9  688L 

Losses,  apportionment,  9  642. 

Matured  and  canceled  stock,  |  684. 
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Matarity  of  stock,  }  68(1 

Hay  purchase  realty  on  which  it  has  mortgage  or  In- 
cumbrance, §  640. 

Hembershlp,  and  ellglbiUty  to,  §  648. 

Minor  may  hold  shares,  S  648. 

Mortgage  of  its  property,  {  640. 

Payment  of  matured  shares,  9  636. 

Perjury  in  making  reports,  9  644. 

Pledged  shares,  defined,  9  684. 

Pre-existing,  proceeding  to  continue  existence  of,  9  646. 

Premium,  9  ^87. 

Profits,  apportionment  of,  9  642. 

Realty,  sale,  lease,  or  mortgage  of,  9  640. 

Report,  annual,  to  bank  commissioners,  9  644. 

Reports,  liability  for  not  making,  9  644. 

Reports  other  than  annual,  9  ^44. 

Taxation  on  issuance  of  certificates,  9  648^. 

What  included  in  terms,  9  648. 

Withdrawal  or  surrender,  notice  of,  9  838a. 

Withdrawal  or  surrender,  right  of,  9  688a. 

Withdrawal  or  surrender,  stockholder  to  receive  what 
amount,  9  688a. 

Withdrawals  to  be  paid  in  succession,  9  688a. 
See  Sayings  and  Loan  Corporations. 

BULLS.  Lien  of  owner  of  bull  used  for  propagation,  p.  788; 
Stats. 

BURDENi  consent  of  parqr  entitled  to  benefit  neoassan 

to  transfer  of,  9  1457. 
He  who  takes  benefit  must  bear,  9  362L 
Voluntary   acceptance   of    benefit   is    assumption    ot 

9  1689. 

BURDEN  OF  PROOF,  to  Invalidate  consideration,  9  161S. 
BURIAL,  right  of,  99  801,  802. 

See  Cemetery. 

BUSINESS,  goodwill  of:  See  Goodwill. 

BUSINESS  ASSOCIATIONS:  See  Co-operative  Business 
Associations;  Co-operative  Business  Corpora- 
tions. 

BUSINESS  CORPORATIONS:  See  CoK)perativ6  Bnslness 
Corporations. 

BUSINESS  DAYS,  what  are,  9  9' 

BUTTE  COUNTY,  toUs  in,  9  514. 

BY-LAWS:  See  Corporations. 
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CANAL  CORPORATION,  9S  648-662. 

CANCELLATION  and  alteration  of  contracts,  in  general 
98  1697-1701. 
Acceptance  of  bill  of  exchange,  cancellation  of,  9  31#S. 
Deed  of,  does  not  revest  title,  9  1068. 
Extinction  of  contract  by,  99  1699,  1700. 
In  part,  9  8414. 

Instrument  obvloasly  void,  wbetber  canceled,  9  S41S. 
Instruments,  of,  in  general,  99  8412-8414. 
Will,  of,  99  1292,  1298. 
Written  instrument,  when  canceled,  9  8412. 

CARE:  See  Negligence. 

Great,  borrower  to  use,  9  1886. 

Great,  carrier  of  messages  for  reward,  9  2182. 

Great,  employee  for  his  own  benefit,  9  1979. 

Great,  shipmaster,  9  2048. 

Ordinary,  carrier  of  property  for  reward,  9  2114. 

Ordinary,  depositary  for  hire  to  use,  9  1862. 

Ordinary,  employee  for  reward,  9  1978. 

Ordinary,  gratuitous  carrier  of  persons,  9  2096. 

Ordinary,  hirer,  9  1928. 

Ordinary,  trustee,  9  2259. 

Ordinary,  voluntary  agent,  9  2078. 

Slight,  gratuitous  carrier  of  property,  9  2114. 

Slight,  gratuitous  depositary  to  use,  9  1846. 

Slight,  gratitous  employee,  9  1976. 

Utmost,  carrier  of  messages  by  telegraph,  9  2162. 

Utmost,  carrier  of  persons  for  reward  to  use,  9  2100. 
CARELESSNESS:  See  Negligence. 
CARGO:  See  Shipping. 
CARRIER,  act  of  God  reUeves  of  Uahility,  9  2194. 

Bm  of  lading:  See  Bill  of  Lading. 

Care  and  diligence  required  of,  generally,  9  2114. 

Chattel  mortgage  of  property  of,  to  be  recorded  where, 
9  2961. 

Common,  who  are,  9  2168. 

Common,  defined,  9  2168. 

Compensation,  9  2173. 

Compensation,  payment  of  in  advance,  9  217S. 

Compensation,  refusal  to  pay,  9  2173. 

Connecting  carrier,  accepting  freight  for  point  beyond 
route,  duty,  9  2201. 

Connecting,  proof  in  case  of  loss  of  through  freight, 
9  2208. 
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Cktnsignee  defined,  8  2110. 

Consignee's  refusal   to    accept   and   remove,   storage, 

8  2121. 
Consignor  defined,  §  2110. 
Contract  of  carriage  defined,  §  2086. 
Damages  for  not  receiving  freight,  etc.,  8  8315. 
Delay,   damages   for,   8   3317. 
Delay,  liable  for,  on,  when  negligent,  8  2196. 
Delay,  liable  only  when  caused  by  want  of  ordinary 

care,  8  2196. 
Delay  of  freight,  when  only  liable,  8  2196. 
Delays,  unreasonable,  carriage  to  be  without,  8  2104. 
Delivery  according  to  bill  of  lading  exonerates  carrier, 

8  2131. 
Deliver,  carrier  may  demand  surrender  of  bill  of  lad- 
ing before,  8  2132. 
Delivery  in  part,  apportionment  of  freightage,  88  2140, 

2141. 
Delivery,  liability  for  nondelivery,  8  3816. 
Delivery  not  made,  how  carrier  may  exonerate  himself, 

8  2121. 
Delivery  not  made,  obligations  of  carrier,  8  2120. 
Delivery  of  freight,  manner  of  88  2118,  2119. 
Delivery  of  freight,  place  of,  88  2118,  2119. 
Delivery  to  connecting  carrier,  8  2201. 
Delivery  to  holder  of  bill  of  lading  exonerates,  8  2131. 
Exemption  from  liability,  none  when  negligent,  8  2196. 
Expense  of  transportation  of  thing  sold,  8  1756. 
Freight,  arrival  notice,  duty  and  liability  of  carrier 

after,  8  2120. 
Freight  defined,  8  2110. 
Freight,  delivery  to  holder  of  bill  of  lading  exonerates, 

8   2131. 
Freight,  not  accepted,  storage  by  carrier,  8  2121. 
Freight  not  delivered,  obligations  of  carrier,  8  2120. 
Freight,  notice  of  deposit  in  warehouse,  8  2121. 
Freight,  obligation  to  accept,  8  2169. 
Freightage,   additional   on.    carriage  farther  or    more 

expeditiously  than  agreed,  8  2143.  < 

Freightage,    apportionment     according     to     distance,        i 

8  2142.  J 

Freightage,  apportionment  by  contract,  88  2140,  2141. 
Freightage,  consignee  liable  for,  when,  8  2138. 
Freightage,  consignor  liable  for,  when,  8  2187. 
Freightage  defined,  8  2110. 

Freightage  for  natural  increase  of  freight,  8  2139. 
Freightage,  lien  for,  88  2144,  2204. 
Freightage,  marine  Insurance,  89  2661-2668. 
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Freightage,  right  to  on  receiving  freight  short  of  itJB 

destination,  §  2142. 
Freightage,  sale  of  perishables  for,  S  2204. 
Freightage,  to  be  paid  when,  S  2136. 
General  average:  See  General  Average. 
Gratuitous,  diligence  required,  S  2114. 
Gratuitous,  obligations  of,  §S  2089,  2090. 
Inland  carrier,  liability  of,  {  2194. 
Inland  carrier,  liability  of,  what  excuses,  {  2194. 
Inland,  is  what,  S  2087. 
Insurable  interest  of,  S  2548. 
Jettison:  See  Jettison. 
Kinds  of,  S  208.6. 
liabiUty  of,  S  2194. 
Liability  ot,  what  excuses,  S  2194. 
Limitation  can  be  made  special  contract,  {  2174. 
Limitation  of  liability,  fraud,  not  allowed  in  case  of. 

S   2176. 
Limitation  of  liability,  negligence,  not  allowed  in  case 

of,   S   2175. 
Limitation  of  liability,  willful  wrong,  not  allowed  in 

case  of,  8  2175. 
Limitation  on  liability,  assent  to    be  written,  when. 

8  2176. 
Limitation  on  liability,  assent  to  on  accepting  bill  of 

lading,  8  2176. 
Limitation  on  liability,  cannot  be    by  general  notice, 

8  2174. 
Limitation  on  liability  without  noUce  of  value,  88  2177, 

2200. 
Limiting  liability,  88  2174-2176. 
Loss  of  freight,  carrier  not  liable  for,  when,  8  2194. 
Loss  of  freight,  carrier*s  liabUity  for,  8  2194. 
Loss  of  valuable  papers  or  money,  liability  for,  8  2177. 
Loss,  proof  in  case  of,  8  2202. 
Loss  through  negligence,  no  exemption  from  liability, 

8  2195. 
Marine:  See  Marine  Carriers. 
Messages,  of:  See  Telegraph  Companies. 
Must  start  on  time,  8  2172. 
Negligence  of,  no  exemption  from  liability  In  case  of, 

8  2195. 
Notice  of  arrival,  carrier  to  give,  88  2120,  2021. 
Notice  of  value  of  freight,  limitation  on  liabUity  with- 
out, 8  2200. 
Passengeir  carriers:  See  Passenger  Carriers. 
Preferences  not  to  be  given,  8  2170. 
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Preferences  to  be  given  to  state  and  Unltad  States, 
S    2171. 

Property,  of,  care  required  of,  S  2114. 

Property,  of,  conflieting  orders  of  consignee  and  con- 
signor, S  2116. 

Property  of,  must  obey  directions,  {  2116. 

Services  of,  other  than  of  carriage  and  delivery,  {  2203. 

Telegraph  company  is  not  common  carrier,  S  2168. 

Time,  must  start  on,  9  2170. 

United  States,'  preference  to,  9  2171. 

Valuable  articles,'  limitation  on  liability  for,  when  no 
notice,  §  2200. 

Warehouseman,  carrier  when  liable  as,  9  2120. 

Who  are  common  carriers,  9  2168. 

Writings,  valuable  liabUity  for,  S  2200. 

Written  contract,  effect  of,  S  2176. 

See  Carriers  of  Goods;  Carriers  of  Messages;  Carriers 
of  Passengers;  "Kailroad  Corporations;  Telegraph 
Companies;   Telephone  Companies. 

CARRIERS  OF  GOODS,  exemptions  do  not  excuse  if  negli> 
gent,  I  2196. 

CARRIERS  OF  MESSAGES.    Duty  to  deliver,  9  2161. 
CARRIERS  OF  PERSONS.    Baggage,  amount  of  to  be  car- 
ried, 9  2180. 
CEMETERY,  burial,  right  of  a,  servitude,  99  801,  802. 

Establishing  by  corporation,  9  696. 

Lots,  disposal  of,  9  698. 
CEMETERY  CORPORATION,  annual  report,  9  609. 

Bonds  may  be  issued,  9  611. 

Bonds,  sixty  per  cent  of  proceeds  of  sales  to  be  applied 
on,  9  611. 

Burial,  right  of  where  several  owners  of  lot,  9  613. 

Deeds  by,  manner  of  execution  of,  pp.  689,  710,  Stats. 

Improvement  of  grounds,  9  616. 

Land  acquired  and  disposed  of,  how,  9  608. 

Land,  how  much  may  be  held  by,  9  608. 

Lands,  maps  of,  9  608. 

Lands  of,  how  may  be  paid  for,  9  611. 

Lands  of,  payment  for,  terms  for  lots  and  regulations 
not  to  be  changed,  9  611. 

Lands  of.  where  to  be  situated,  9  608. 

Lands,  sale  of,  order  for  how  obtained,  9  615. 

Lands,  sale  of>  procedure  on,  9  616. 

Lands  to  be  h^ld  exclusively  for  cemetery,  9  608. 

Lot  inalienable  after  Interment,  9  613. 

Lot  owners  previous  to  purchase  to  be  members  of, 
9  611 
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Lot,  sale  of,  after  disinterment,  9  613. 

Lots,  rights  and  Interests  In,  S  613. 

Lots,  surveying,  etc.,  9  608. 

Members  eligible  to  vote  and  hold  office,  who  are.  9  6W. 

Office,  who  eligible  to,  9  608.  w    .  «« 

Personal  property,  may  be  held,  and  how  much,  9  uv. 

Property  held  in  trust,  investment  of  proceeds,  .9  616. 

Property  may  be  held  in  trust,  proceeas  to  be  used, 
how,    9   616. 

Rights  where  there  are  several  owners  of  lot,  9  613. 

Rural   cemetery   corporations,   act    authorizing   incor- 
I>oration  of,  p.  689. 

Sale  of  lands,  proceedings  on,  9  616. 

Surplus,  how  disposed  of,  9  610. 

Trust,  property  may  be  held   in,   for   what   purposes, 
^9  612,  616. 
CERTAIN.    That  is  certain  which  can  be  made  certain, 

9  3535. 
CERTIFICATE,  deposit,  of,  negotiable,  9§  3095,  3261. 

Deposits,  of,  savings  and  loan,  may  issue,  9  576. 

False,  by  corporate  officers,  9  316. 

Indenture  of  apprenticeship,  of,  9  276. 

Marriage  of.  98  73,  74,  79. 

Mortgage,  of  discharge  of,  fiUng,  99  2939,  2940. 

Of  proof  of  loss,  under  insurance,  when  dispensed 
with,  9  2637. 

Of  stock:    See  Corporation. 

Partnership  under  fictitious  name,  of,  9S  2466-2471. 

Proof  of  instrument,  certificate  of,  what  to  state, 
9  1200. 

Restoration  of  lunatic,  of,  as  evidence  or  legal  capa- 
city, 9  40. 

That  seaman  exerted  himself  to  save  cargo,  etc.,  9  2069. 

CHAMBERS  OF  COMMERCE,  BOARDS  OF  TRADE,  AND 
MECHANICS'  INSTITUTES.  Act  for  formation 
of,  99  591,  note. 

Articles  of  incorporation,  execution  and  filing,  9  691. 

Assessments,  manner  of  levying  and  collecting, 
99  592c.  592d. 

Assessments  may  be  levied  and  coUected,  9  592d, 

Business,  not  to  engage  in.  9  691. 

By-laws,  force  and  effect  of,  9  592c. 

By-laws,  penalty  for  violation  of,  9  692c. 

By-laws,  what  to  prescribe.  9  692c. 

Capital  stock,  may  have,  when,  9  592. 

'Oirectors,  powers  which  may  be  conferred  on,  S  6SSa. 


CHAMBERS   OF  GOMMBRCB,    BrrC-GBATTinL   RBALb         Of 

Bxecutlve  comioittee,  powers  wbicli  may  be  conferred 

on,  §  592a. 
Formation  of,  authorlased,  S  591. 
Formation  of,  manner  of,  S  691. 

Formation  of,  number  of  persons  who  may  form,  S  691. 
Formation  of,  when  complete,  §  691. 
Members,  expulsion  and  admission  of,  8  692c. 
Meetings,  how  called  and  conducted,  §  592c. 
Meetings,  Quorum,  §  692c. 
Officers,  agents  and  servants,  appointment  and  tenure 

of  office,  §  592c. 
Organization  of,  §  591. 
Pre-existing   corporations   entitled   to  -benefit  of  code, 

8  592e. 
Pre-existing    corporations    how    become   entitled   to 

benefit  of  code,  8  692e. 
Powers  and  liabilities  of,  8  691. 
Power  to  lease,  acquire  and  sell  property,  8  692b. 
Stock,  certificates  of,  right  to  issue,  8  692. 
Stockholders,    rights,    privileges   and   obligations    of, 

8  692. 
Trustees,  powers  which  may  be  conferred  on,  8  692a. 

CHANGE  OF  NAME:  See  Names. 

CHARITABLE  USE,  restrictions  on  power  of  devise  to, 

8  1313. 
CHARITY,  restrictions  on  power  to  bequeath  to,  8  1313. 

CHARTER-PARTY.    Charterer,  who  may  be,  8  1969. 
Defined,  8  1969. 

Insurable  interest  exists  under,  8  2663. 
Insurable  interest  of  charterer,  8  2665. 
Shipmaster  may  enter  into,  8  2376. 
Ship's  manager  may  enter  into,  8  2388. 
What  rights  in  ship  may  be  given  under,  8  1959. 

See  Shipping. 

CHASTITY,  want  of,  avoids  promise  to  marry,  8  62. 

CHATTEL  INTEREST  defined,  8  766. 

CHATTEL  MORTGAGE:  See  Mortgage. 

Made  upon  property  not  authorized,  effect  of,  8  2973. 

May  be  made  upon  what  property,  8  2956. 

Not  conforming  to  statute,  effect  of,  8  2973. 

CHATTEL  REAL  defined,  8  765. 

Estate  for  life  of  third  person  as,  8  766. 
Limitation  of  power  of  suspension,  8  770. 
May  commence  at  future  day,  8  778. 
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CHECK:  9ee  Negotiable  Instramentfl. 

CHILD  EN  VENTRE.    Posthumous  child  takes  as  Hying  at 
testator's  death,  {  698. 
Rights  ot  89  29,  698. 
Takes  under  will,  when,  S  18S9. 

See  Infant:  Parent  and  Child. 

CHILDREN:  See  Infants;   Parent  and  Child.' 

Cruelty  to,  societies  to  prevent:  See  Societies  tor  Pre- 
vention of  Cruelty  to  Children  and  Anlmala 

CHINESE,  license  for  marriage  between  aad  white  not  to 
issue,  S  69. 
Marriage  between,  and  whites  forbidden,  §  60. 

CHOSE  IN  ACTION  defined,  9  963. 
Survivorship,  9  954. 
Transfer  of,  9  954. 

CHURCH,  right  of  seat  at,  |9  801,  802. 

See  Religious  Corporation. 

CHUTE,  corporations,  99  528-531. 

Statutes  governing  chute  corporations    govern    when 
owned  by  individual,  9  58L 
See  Bridge,  Perry,  Wharf,  Chute  and  Pier  Corporations. 

CITIZENS.    All  to  have  equal  rights  In  public  places,  9  61. 

CITY,  water  companies*  relations  with,  99  548,  549. 

See  Municipal  Corporations 

CITY  RECORDER,  marriage,  may  solemnise,  9  70. 
CIVIL  CODE:  See  Code. 

CIVIL  RIGHTS.    All  citizens  to  have  equal  rlgnts  in  pub- 
lic places,  9  61. 
Denial  of  equal  rights  to  all  dtisens,  punishment,  6  52. 
Refusal  of  admission  to  place  of  amusement  anlawful. 

9  53. 
Refusal  of  admission  to  places  of   amusement,    dam- 
ages, 9  54. 
CLASS,  devise  or  bequest  to,  who  included,  9  1337. 
CLERK  OF  COUNTY,  articles  of  incorporation  to  be  filed 
with,  9  296. 
Certificate  of   formation  of  special  partnership  to  be 

filed  with,  9  2480. 
Duty  of,  regarding  marriage  licenses,  9  69. 
Duty  of,  where  acknowledgment  Is  taken    by  Justiee 

of  peaee^  9  1194. 
Hay  ta^e  acknowledgment,  9  1181. 
Must  keep  register  of  partnership  namea,  |  MTOl 
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Notice  of  dissolution  of  special  partnerflhip  to  be  filed 
with,  §  2509. 

Petition    for   appraisement   of   homestead    to  be  filed 
with,  8  1247. 

CLERK  OF  COURT,  of  court  of  record  may  take  acknowl- 
edgment, S  1181. 
Of  supreme  court  may  take  acknowledgment,  §  1180. 
CODE,  cited  how,  S  21. 
.    Construction  where  it    derogates   from    common    law, 

8  4. 
Construed  liberally,  §  4. 

Continuation  of  statutes  and  common  law,  §  B. 

Definition  of  terms,  §  14. 

Divisions  of.  §  1. 

In  abrogating  statutes  does  not  revive  others,  9  20. 

Pending  actions  not  affected  by,  9  6. 

Private  statute,  how  affected  by,  §  20. 

Repeals  other  statutes,  how  far,  9  20. 

Retroactive,  not,  9  8. 

Retroactive,  not  as  to  wills,  9  1375. 

Statutes  in  existence  at  adoption  of,  how  affected  by. 

9  20. 

Terms  defined,  9  14. 

TlUe  of,  9  1. 

Vested  rights  not  affected  by,  9  6. 

When  takes  effect,  9  2. 

CODICIL  included  under  will,  9  14. 

Execution  of,  republishes  will,  9  1287. 
Revocation  of  will  revokes,  9  1305. 

COHABITATION,  when  prevents  nullifying  marriage,  9  82. 

COLLATERAL  SECURITY:  See  Pledge. 

COLLATERAL  WARRANTY  aboUsheu,  9  1115. 
Liability  of  heir  or  devisee  under,  9  1115. 

COLLECTION,  agent  for,  duties  of,  9  2021. 

Effect  of  warranty  of,  9  2800. 

Partner  acting  in  liquidation  may  make,  9  2461. 
COLLEGES,  any  number  of  persons  may  Incorporate,  9  649. 

Articles  of  incorporation  to  contain  what,  9  649. 

Consolidated,  colleges  may  be,  9  652. 

Consolidation,  board  of  trustees,  how  constituted  and 
elected,  9  652. 

Consolidation,  how  effected,  9  652. 
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Consolidation  of,  S8  652,  65S. 

Consolidation,  trustees  to  report  annually,  {  653. 

Meeting  of  trustees,  statement  In  minutes  that  notice 

given  conclusiye,  §  651. 
Minutes  of  meeting,  certification  of,  §  661. 
Transfer  of  property  from  existing  to    new    colleges, 

8  651. 
Trustees  and  their  powers,  8  650. 
Wills,  taking  under,  8  1275. 

COLLISION,  from  breach  of  rules  of  navigation,  right 
of  recovery,  8  ^71. 

From  hreach  of  rules  of  navigation  implies  willful  de- 
fault, 8  972. 

Loss,  by,  how  apportioned,  8  978. 

Rules  for  avoiding,  8  970. 

COLLUSION  defined,  8  114. 
Divorce  denied  on,  8  111. 
Presumption  of,  lapse  of  time,  8  125. 

COMBINATIONS,  livestock,  to  obstruct  sale  of,  prevented, 
p.  666,  Stats. 

COMMERCE,  chambers  of:  See  title  "Chambers  of  Com- 
merce, Board  of  Trade  and  Mechanics'  Insti- 
tutes." 

COMMISSIONERS,   building  and    loan,  act    relating    to, 
p.  681. 
Railroad,  act  organizing  and  defining  powers  of,  p.  766. 
Transportation,  act  relating  to,  p.  766. 

COMMISSION  MERCHANT:  See  Factors. 

COMMON  CARRIER:  See  Carrier;  Carriers  of  Goods;  Car- 
riers of  Persons;  Carriers  of  Messages:  Rail- 
road Corporations;  Telegraph  Companies;  Tel^ 
phone  Companies. 

COMMON  LAW,  code  continuation  of,  8  5. 

Statutes  in  derogation  of,  construction  of,  8  4. 

COMMUNITY  PROPERTY:  See  Husband  and  Wife: 
Property. 

COMPENSATION,  adult  child,  of,  8  210. 
Appraisers  of  homestead,  of,  8  1258. 
Assignee  for  creditors,  of,  8  3471. 
Borrower,  of,  S8  1892,  1894. 
Death  of  employer,  after,  8  1998. 
Depositary  for  hire,  of,  for  fractions  of  we^  or  month, 
8  1858. 
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Depositary,  voluntary,  of,  §  2078. 

Employeee  dismissed  for  cause,  of,  §  2002. 

Employee  quitting  for  cause,  of,  9  2003. 

Finder,  of,  S  1867. 

For  loan  called  interest  §  1916. 

For  mistake,  when  allowed,  I  3391. 

Law,  given  by,  §  3275. 

Lienor  not  entitled  to,  S  2892. 

Managing  owner  of  ship  not  entitled  to,  §  2072. 

Of  common  carrier,  fi  2173. 

Partial  failure  to  perform,  on,  {  3392. 

Partner  not  entitled  to,  §  2413. 

Rescission  on,  S  3408. 

Service  continued  beyond  two  years,  where,  S  198U. 

Trustee,  of,  S§  2273.  2274. 

Voluntary  interference  with  property,  §  2078. 

Without  employment,  S  2078. 

COMPOSITION  of  author,  property  in,  §§  665,  980-985. 

COMPOUND  INTEREST,  where  trustee  omits  to  invest 
funds,  §  2262. 

COMPUTATION  OF  TIME,  §  10. 

CONCEALMENT   defined,  §2561. 
BfFect  of,  8  2562. 

CONDITION.  Alienation,  conditions  restraining  effect  of. 
8  711. 

Attached  to  propcsp     §  1582. 

Concurrent,  defined,  8  1437. 

Concurrent,  performance,  §8  1439,  1498. 

Enjoyment. of  property  is  upon,  when,  8  707. 

Forfeitures,  involving  strictly  construed,  8  1442. 

Impossible,  void,  8  1441. 

Kinds  of,  88  708.  1435. 

Marriage,  condition  in  restraint  of,  effect  of,  8  710. 

May  inure  to  stranger.  8  1085. 

OfFer  of  performance  to  be  free  from,  8  1494. 

Performance  excused  on  refusal  by  other  party  to  per- 
form, 8  1440. 

Performance  of  as  an  acceptance,  8  1584. 

Perfonnance  of,  essential,  when,  8  1439. 

Precedent  and  subsequent,  8  708. 

Precedent,  defined,  88  708,  1346,  1436. 

Precedent,  grant  on,  8  IHO. 

Precedent,  performance  of,  8  1498. 

Precedent,  performance  of  essential,  8  1439. 

Precedent,  requiring  performance  of  wrongful  act,  ef- 
fect of,  8  709. 


8M  OONDITION— OOWBANtfUlNir  K . 

Precedent,  what,  §  708. 

Precedent,  wUls,  Sft  1346-1848. 

Repugnant,  void,  §8  711,  144L 

Right  of  re-entry  for  breach  of  eondition  subsequent 

can  be  transferred,  9  1046. 
Subsequent,  defined,  §§  708,  1349,  1438. 
Subsequent,  grant  on,  §  1109. 
Subsequent,  what,  $  708. 
Subsequent,  wills,  §  1349. 
Unlawful,  void,  §  144L 

CONDITIONAL,  delivery  cannot  be  made  to  grantee  or 
agent,  §  1056. 
Devise  or  bequest,  what,  8  1346. 
Devise  or  bequest,  when  vests,  9  1347. 
Limitation,  remainder  when  deemed  to  be,  8  778. 
Obligation,  involving  forfeiture,  how  constmed,  9  1442. 
Obligation,  liability  of  guarantor  on,  9  2808. 
Obligation,  performance  of,  excused,  9  1440. 
Obligation,  prerequisites  to  enforcing,  9  1439. 
Obligation,  when  Is,  9  1434.    . 
Offer  of  performance,  not  to  be,  9  1494. 
Will,  when  may  be  denied  probate,  9  1281. 

CONDONATION:  See  Divorce. 

CONFLICT  OF  LAWS,  assignment  for  creditors,  9  3451. 

Contracts,  in  general,  9  1646. 

Injunction,    9    3423. 

Marriages  out  of  state  valid,  9  63. 

Personalty,    9    946. 

Realty,  9  755. 

Wills.  9  1376. 
CONFUSION  OF  GOODS:  See  Accession. 

Ownership  of  things  formed  by,  99  1025-1032. 
CONGRESS,  laws  of,  govern  carriers  by  sea,  9  2088. 

Laws  of,  govern  seamen,  9  2066. 

Liability  of  marine  carrier  regulated  by,  9  2198. 

CONNIVANCE,  contract  obtained  through,  void,  9  1^9. 

See  Divorce. 

CONSANGUINITY.       Collateral     consanguinity     defined, 
9   1390. 
Computed  how,  99  1389-1394. 
Degrees  in  collateral  line,  computation  of,  9  138S. 
Degrees  in  direct  line,  9  1392. 
Degrees  of  kindred,  how  computed,  9  1389. 
Direct  and  collateral,  99  1890-1393. 
Direct  ascending  line,  9  1391. 
Direct  consanguinity,  what,  9  1890. 
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Direct  descending  line,  i  1391. 
Half  blood,  inheritance  by  kindred  of,  |  1394. 
CONSENT  to  contract:  See  Contract. 

Aequiescence  in  error  takes  away  right  of  objecting, 

8  3516. 

Adoption,  of  child's  parents  necessary,  {  224. 

Adoption,  of  child,  when  necessary,  §  226. 

Adoption,  of  wife,  necessary  for,  S  223. 

Adoption,  of  parents  not  necessary  when,  S  224. 

Adoption,  where  child  in  orphan  asylnm,  S  224. 

Apprenticeship  of  child,  for,  §§  266,  266. 

Beneficiary,  of,  necessary  to  allow  trustee  to  hold  ad- 
verse interest,  S  2232. 

Child,  written,  of  mother,  necessary  to  transfer  cus- 
tody of,  9  197. 

Contract  may  be  rescinded  by  mutual,  S  1689. 

Depositor,  of,  necessary  to  use  of  deposit  by  deposi- 
tary, §  1835. 

Divorce,  corrupt,  §  112. 

Divorce,  corrupt,  how  manifested,  I  113. 

Guaranty,  not  necessary  to  create,  S  27od. 

Landlord,  of,  necessary  to  attornment  to  stranger, 
S  1948. 

Marriage,  alone  does  not  constitute,  §  66. 

Marriage,  how  manifested  and  proved,  §  67. 

Marriage,  incapacity  to,  when  ground  for  annulling, 
S  82. 

Marriage,  parties  necessary  to,  S  55. 

Marriage,  who  are  capable  of  giving,  to,  g  66. 

Mutual,  sufficient  cozusideration  for  agreement  to  sepa- 
rate, i  160. 

Of  husband  not  required  for  transfer  of  wife's  separate 
property,   §   162. 

Of  party  entitled  to  benefit  necessary  to  transfer  of 
burden,  S  1457. 

One  consenting  to  act  is  not  wronged  by  it,  9  8616. 

Partner,  unanimous,  necessary  to  admission  of  new, 
S  2397. 

Partnership,  of  all,  necessary  to  creation  of,  {  2397. 

Principal  of,  necessary  to  release  of  factor,  {  2030. 

Rescission  of  ratification,  not  necessary  to,  9  2814. 

Separation  by,  not  desertion,  9  99. 

Separation,  to,  a  revocable  act,  9  101. 

Thing  obtained   without,   of    owner^   to   be   restored, 

9  1712. 

Trust,  mutual,  necessary  to  create,  9  2261. 

Voluntary  interference  with  property  without,  9  2078. 
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CONSIDERATION:  See  Contract. 

Agency,  not  neceesary,  I  2308. 

Burden  of  proof  to  invalidate,  §  1616. 

Elffect  of  transfer  where  paid  by  third  peraon,  {  863. 

Executed  or  executory,  §  1609. 

Executory,  S§  1610,  1611. 

Executory,  how  ascertained,  SS  1610,  1611. 

Executory,  subject  to  what  provisions  of  code,  9  1609. 

Failure  of,  rescission,  S  1689. 

Good,  defined,  §  1606. 

Guaranty,  for,  S§  2792,  2793. 

How  ascertained,  where  contract  does  not  determine, 
8  1611. 

How  ascertained  where  left  to  discretion  of  third  per- 
son, §  1611. 

Illegal  in  part,  effect  on,  §  1608. 

Impossibility  of  ascertaining,  8S  1612,  1013. 

Lawful,  must  be,  9  1607. 

Lawful,  what  is,  S8  1607,  1667. 

Leaving  amount  of  to  decision  of  third  person,  $9  1610, 
1611. 

Minor  to  restore  on  disaffirmance.  9  36. 

Moral  obligation,  9  1606. 

Negotiable  instrument,  for,  presumption  of,  9  3104. 

Negotiable  instrument,  want  of,  effect  of,  9  3122. 

New,  altering  contract  without,  9  1697. 

Not  necessary  on  voluntary  transfer,  9  1040. 

Of  contract  between  spouses  for  separation,  9  160. 

Ratable  proportion  when  performance  of  obligation 
prevented,  9  1614. 

Return  of  by  minor,  on  disaffirming  contract,  9  86. 

Voluntary  transfer,  in  case  of,  99  1040,  1146. 

Written  instrument  presumptive  of,  9  1614. 

CONSIGNMENT.    Conflicting  orders,  9  2116. 
Consignee  defined,  9  2110. 
Consignor,  defined,  9  2110. 
Consignor's  directions  to  carrier,  99  2116,  2116. 
Delivery  of,  99  2118-2122. 
Freightage,  liability  for,  9§  2136-2144. 
Insolvency  of  consignee,  what  is,  9  3077. 
Special  contract  of  carrier,  9  2176. 
Stoppage  in  transit.  9S  3076-3080. 

CONSOLIDATION.    Consolidated  bonded  debt  by  several 

corporations,  9  369. 
Debts,  consolidation  of  by  corporations  other  than  for 

profit,  9  606. 
Mining  corporations,  9  687a. 
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CONSTRUCTION,  code  to  be  UberaUy  conatnied,  S  4. 

Condition     Inyolying     forfeiture    strictly    coxutrued, 
S  1442. 

Contemporaneous  construction  Is  the  best,  §  8586. 

Interpretation  giving  effect  preferred,  i  3641. 

Interpretation  must  be  reasonable,  8  8542. 

Joint  authority,  of,  S  12. 

Particular  expressions  qualify  general,  }  8634. 

Words  and  phrases,  of,  §  13. 

See  Contracts;  Conveyances;  Word»  and  Phrases,  etc. 
CONSTRUCTIVE  delivery,  S  1059. 

Fraud  defined,  t  1578. 

Notice  defined,  S8  18,  19. 
CONSUL   of  United   States  may  take  acknowledgments, 

S  1183. 
CONTEMPORANEOUS     CONSTRUCTION     It    the    best, 

9  3535. 
CONTEMPT,  officer  taking  acknowledgment  may  punish 

for,  8  1201. 
CONTINGENT  INTEREST  defined,  9  695. 

Future  Interest  Is  when,  8  695. 

Not  void  because  Improbable,  8  697. 
CONTINGENT  REMAINDER,  how  created,  8  773. 

On  prior  remainder  in  fee,  8  772. 

On  term  of  years,  8  776. 
CONTINUANCE  of  corporate  existence,  88  287,  401. 
CONTINUING  GUARANTY:  See  Guaranty. 

CONTRACTS. 

I.    Definition  and  kinds  of. 
II.    Wiio  may  contract;  parties  to. 

III.  Essential  elements;  ofTer;    acceptance;    consent; 

Waiver  of  code  provisions. 

IV.  Consideration. 

V.    Execution  and    delivery;     reduction  to    writing; 
seal;  when  takes  efTect. 

VI.  Validity  of;  object  of  contracts. 

VI I .  Construction  of. 
VIII.    Performance. 

1.  OeneraUy. 

2.  Time  of. 

3.  Excuse,  prevention  or  waiver  ot 

4.  Offer  of. 

5.  Partial. 

IX.    Alteration;  cancellation;  release;  extinction. 
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X.    Aotloffit  on;  liability  under. 

Joint  and  geveral:  See  Joint 
Reformation  of:  See  Reformation. 
Rescission  of:  See  Rescission  of  Contracts. 
Sttitute  of  frauds:  See  Statutes  of  Frauds. 
Particular  contracts:  See  Particular  Tttle. 
i.    Definition  and  kinds  of. 
Defined,  S  1^49. 
Executed,  is  what,  8  1661. 
Executory,  is  what,  }  1661. 
Express,  defined,   S   1620. 
Express  or  implied  contracts  are,  {  1619. 
Implied,  defined,  9  1621. 
Implied  or  express.  9  1619. 

II.  Who  may  contract;  parties  to. 

Infants,  competency  of  to  contract,  §8  1566,  1567. 

Infants:  See  Infant. 

Insanity  revokes  proposal,  §  1587. 

Lunatics,  competency  of  to  contract,  §9  1556,  1557. 

Lunatics:  See   Insane  Person. 

Parties,  competent,  essential,  S  1650. 

Parties,  identification  of,  necessary,  {  1658. 

Parties,  substituting,  §  1531. 

Parties,  who  competent,  5S  1556,  1557. 

Who  may  contract,  §§  1556,  1557. 

III.  Essential    elements;    offer;    acoeptanee;    oonsent; 

waiver  of  code  provisions. 
Acceptance  by  performance  of  conditions,  9  1684. 
Acceptance,   communicated  how,   §  1582. 
Acceptance,  complete,  when,  9  1688. 
Acceptance,  conditions  attached  to,  9  1682. 
Acceptance,  mode  of  communicating,  9  1582. 
Acceptance,  must  be  absolute,  9  1685. 
Acceptance,  qualified,  effect  of,  9  1685. 
Acceptance,  receipt  of  consideration  is,  9  1684. 
Acceptance,    voluntary,    of    benefits    of    transaction. 

9   1589. 
Acceptance  when  deemed  complete,  9  1583. 
Consent,  apparent,  when  not  free,  9  1567. 
Consent  essential,   9  1650. 
Consent,  essentials  of,   9  1565. 
Consent,  fraud,  when  deemed  obtained  by,  9  1668. 
Consent,  how  communicated,  9  1581. 
Consent,  mutual,  when  only,  9  1580. 
Consent  not  free  not  absolutely  Yoid«  9  1566. 
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Consent,  not  free,  rescission,  S  1S66. 

Constant,  obtained  by  duress,  S  1567. 

Ck>nBent,  obtained  by  fraud,  S  1567. 

Consent,  obtained  by  menace,  8  1567. 

Consent  obtained  by  mistake,  §  1567. 

Consent  obtained  by  undue  Influence,  S  1567. 

Consent,  ratification  of  contract  void  for  want  of, 
§    1588. 

Consent,  voluntary  acceptance  of  benefits  of  transac- 
tion, §  1589. 

Consent,  when  deemed  fully  communicated,  S  1583. 

Elements  essential  to,  §  1560. 

Ratification  of.  when  void  for  want  of  consent,  S  1588. 

Revocation  of  offer,  right  of,  S  1586. 

Revocation  of  proposal' by  death,  S  1587. 

Revocation  of.  proposal  made,  how,  I  1587. 

Revocation  of  proposal,  time  for  fi  1586. 

Waiver  of  code  provisions  respect&g,  §  8268. 

IV.  Conti deration. 

Acceptance  of  is  acceptance  of  proposal,  $  1584. 

Ascertained,    how,    I    1611. 

Burden  of  proof  to  invalidate,  §  1615. 

Effect  of  impossibility  of  ascertaining.  $5  1612,  1618. 

Effect  of  its  illegality  in  part,  8  1608. 

Essential,  S  1550. 

Exclusive  method  of  ascertaining  which  is  impossible, 

S8  1612,  1613. 
Executed,  8  1609. 
Executory,  §  1610. 
Good,  defined,  §  1605. 
Good,  what  is,  S  1606. 
Illegal  in  part,  8  1598. 
Moral  obligation  as,  8  1606. 
Must  be  lawful,  8     1607. 
Rescission  for  fcdlure  of.  8  1689. 
Written  instrument  presumptive  of,  8  1614. 

V.  Execution  and  delivery;   reduction  to  writing;  seal; 

wlien  takes  effect. 
Delivery  of,  takes  effect  on,  8  1626. 
Delivery,  provisions  of  chapter  on  transfers  apply  to, 

8  1627. 
Oral  negotiations  merged  In  writing,  8  1625. 
Seal,  distinctions  abolished,  8  1629. 
Seal,  how  afflxed,  8  1628. 
Takes  effect  on  delivery,  8  1626. 
Writing  supersedes  oral  negotiations  or  stipulations, 

8  1625. 
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VI.    Validity  of;  object  of  contracts. 

Ck)ndition  precedent  requiring  performance  of  vrons- 
ful  act.  effect  on.  S  709. 

Consent,  effect  of  fraud,  mistake,  duress,  etc,  I  1567. 

Consent,  when  deemed  obtained  by  fraud,  duress,  mis- 
take, etc.,  1568. 

Dances,  contract  fixing,  SS  1670,  167L 

Duress  consists  in  what,   §  1569. 

Fraud,  actual,  a  question  of  fact,  6  1574. 

fYaud,  actual,  what  constitutes,  §  1572. 

Fraud,  condtructive,  defined,  {  1573. 

Fraud,  effect  of  on  oral  contract  not  in  writing  tluough 
fraud,  S  1623. 

Fraud  is  actual  or  constructive,  S  1571. 

Impossibility  avoids  contract.  §  1598. 

Impossibility,  object  must  be  possible  and  ascertain- 
able, §§  1596.  1598. 

Impossibility  is  what,  §  1597. 

Impossibility,  what  deemed  to  l>e  possible,  S  1597. 

Lawful,  unlawful  in  part,  effect  of,  9  1599. 

Liquidated  damages,  §§  1670,  1671. 

Menace  consists  in  what,  §  1570. 

Mistake  may  be  of  fact  or  law,  J  1576. 

Mistake  of  fact,  what  is,  §  1577. 

Mistake  of  foreign  law  is  mistake  of  fact,  §  1579. 

Mistake  of  law,  what  is,  9  1578. 

Object  of,  is  what,  §  1595. 

Object  of,  to  be  lawful  and  possible,  9  1596. 

Object  lawful,  essential.  9  1550. 

Object  of,  must  be  lawful,  §9  1596,  1598,  1599. 

Object  of,  must  be  ascertainable,  99  1596,  1598. 

Object  of,  must  be  possible,  99  1596,  1598. 

Parties,  identification  of  necessary,  §  1558. 

Public  policy,  contracts  against,  99  1667,  1668. 

Restraint  of  marriage.  In,  void,  §  1676. 

Undue  influence  defined,  9  1575. 

Unlawful,  guarantor  not  liable  if  contract  is,  §  2810. 

Unlawful  in  part,  effect  of,  9  1599. 

Unlawful,  when,  9§  1667, 1668. 

Void,    because   unlawful,    impossible,   unascertalnable. 
9§  1598,  1599. 

Void,  contract  fixing  damages,  effect  of,  99  1670, 1671. 

Void,  contract  to  relieve  directors  or  trustees  from  lia- 
bility, §  327. 

Void  in  part,  9  1599. 

Void,  as   to  principal,   liability    of  guarantor    where 
contract  is,  §  2810. 
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VII.    Construction  of. 
Confllcf!  of  lews,  law  governing,  §  1646. 
Construed  against  promisor,  §  1654. 

Effect  to  be  given  to  every  part,  5  1641. 
Erroneous  parts  disregarded,  when,  §  1§40. 
Explaining  by  circumstances.  §  1647. 
Explaining  by  matter  to  which  It  relates.  §  1647. 

Failure  to  express  real  Intention  through  fraud,  acci- 
dent or  mistake,  S  1640. 

Giving  effect  preferred,  §  3541. 

Implied,  necessary  incidents  are,  9  1656. 

Implied,  reasonable  stipulations  may  be,  §  1655. 

Inconsistent  words  rejected,  §  1653. 

In  favor  of  contract,  §  1643. 

In  general,  S  1636. 

In  sense  promisor  believed  promisee  relied,  9  1649. 

Intention  ascertained  from  language,  9  1638. 

Intention  ascertained  from  writing,  §  1639. 

Intention,  giving  effect  to,  9  1636. 

Intention,  rules  for  ascertaining,  9  1637. 

Interpreter  to  give  effect  to  mutual  intent,  9  1^6. 

Joint  and  several,  when  is,  §  1659. 

Language  to  govern,  9  1638. 
Law  governing,  9  1646. 
Law  of  place,  §  1646. 

Particular  clause,  subordinate  to  general  intent,  9  1650. 

Partly  printed,  partly  written  contract,  9  1651. 

Printing  and  writing,  conflict  between,  9  1651. 

Reasonable,  must  be,  9  3542. 

Repugnances  reconciled,  how,  9  1652. 

Repugnancy   between  original   part   and   copied   part, 

9  1651. 
Restricting  to  evident  object,  9  1648. 

Several  contracts  taken  together,  when,  9  1642. 

Technical  words,  99  1644,  1645. 
Time  of  performance,  9  1657. 

Uncertainty  most  strongly  against  whom,  9  1664. 
Uncertainty  presumed  caused  by  whom,  9  1654. 
Uniformity  of,  whether  public  or  private,  9  1636. 

Whole  contract  to  be  taken  together,  9  1641. 
Words  having  special  meaning  by  usage,  9  1644. 
Words  In  usual  sense,  9  1644. 
Writing  disregarded,  when,  9  1640. 
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VIII.    Performance. 

Spedfle  perfomuuiee:  See  Speelllo  F^rfoniuBioe. 

1.  Generally. 

Application  of  general,  {  1479. 
Condition  concurrent,  S  1498. 
Condition  precedent,  {  1498. 
Condition  precedent,  when  necessary,  §  1439. 
In  mode  directed  by  creditor,  sufficient,  §  1476. 
Offer  of  performance  stops  Interest,  9  1504. 
Payment,  when  called,  §  1478. 

Performance  of  conditions  of  proposal,  on  acoeptanoe, 
§  1584. 

2.  Time  of. 
Time  of,  §  1657. 

Essence  of  contract,  9  1492. 
Holiday,  when  time  for  falls  on,  9  IL 

3.  Excuse,  prevention  or  waiver  of. 
Act  of  God  excuses  performance,  9  1511. 
Excused  how,  9  1511. 

Excused  when,  99  1440,  1473. 

Prevention,  effect  of,  99  1512,  1514. 

Refusal  to  accept,  before  offer,  9  1515. 

Waiver  of  demand  of  performance  by  refusal  to  oer- 

form,  9  3004.  *^ 

4.  Offer  of. 
Ability  and  willingness,  when  equivalent  to,  9  3130. 
Compensation  for  delay,  with,  9  1492. 
Concurrent  conditions,  of,  when  necessary,  9  1439. 
Effect  of,  on  accessories  of  obligation,  9  1604. 
Exonerates  surety,  by  any  person.  9  2839. 
Extinguishes  obligation,  9  1485. 
Extinguishes  obligations  for  payment  of  money  when. 

9  1500.  '         ^ 

Good  faith,  to  be  in,  9  1493. 
Lien  redeemed  by,  9  2905. 
Objections  to  mode,  when  waived,  9  1501. 
ParUal,  99  I486,  1524. 

Party  must  be  able  and  willing  to  perform,  9  1496. 
Passes    title    to    personal    property  under    executory 

agreement  of  sale,  9  1141. 
Produced,  thing  offered  need  not  be,  9  1496. 
Receipt  may  be  required  upon,  9  1499. 
Refusal  to  accept  performance  before,  9  1516. 
Separate,  thing  offered  to  be  kept,  9  1497. 
Unconditional,  must  be,  9  1494. 
Vests  In  creditor,  thing  offered,  99  1602,  160S, 
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What  excuses,  }  1511. 
Wlien  excused,  §  1440. 
When  made,  §§  1490,  1491. 
Where  made,  §§  1488,  1489. 
Whom  made  by,  §  1487. 
Whom  made  to,  S  1^88. 

5.  Partial. 
Effect  of,  §  1477. 

Extinguishes  obligation  when,  §  1524. 
Guarantor,  effect  on,  of  prlnclpars  accepting,  S  2822. 
Lien,  does  not  extinguish,  §  2912. 
Makes  oral  contract  of  sale  valid,  S  1741. 
Offer  of,  S  I486. 

IX.  Alteration;   cancellation;   release;  extinction. 
Alteration  of  duplicate,  §  1701. 

Alteration  of  verbal,  consideration,  §  1697. 
Alteration  of  written,  §  1698. 
Alteration,  unauthorized,  extinction  by,  S  1700. 
Alteration  of:  See  Alteration. 
Cancellation,  extinction  by,  9  1699. 
Cancellation  of  instruments,  §S  3412-3414. 
Cancellation  of:  See  Cancellation. 
Destruction,  extinction  by,  $  1699. 
Extinguished,  how,  §  1682. 
Extinction  by  alteration,  §  1700. 
Extinction  by  cancellation.  §9  1699,  1700. 
Release  of  obligation,  §9  1541-1543. 

X.  Actions  on;    liability  under. 

Assuming  obligation  by  accepting  benefits,  9  ^-^89. 
Benefit,  one  taking,  must  bear  burden,  9  3521. 
Damages,  measure  of,  for  breach  of,  9  3300. 
Damages,  measure  of,  for  breach  of  contract  to  pay 

liquidated  sum,  9  3302. 
Damages  must  be  certain,  9  3301. 
Damages,  nominal,  when  recoverable,  9  3360. 
Damages,  reasonable,  only  recoverable,  9  3359. 
Damages:  See  Damages. 
Proof  of  execution  of  instrument  not  acknowledged, 

how  made,  9  1195. 
Proof  of  Instrument:  See  Instrument. 
Relief,  specific  and  preventive,  9  3274. 
Third  person,  enforcing  contract  for  benefit  of,  9  1559. 

CONTRIBUTION:  See  Suretyship. 

Between  joint  or  joint  and  several  obligors,  9  1432. 
General  average  loss,  to,  9  2152. 

ClTil  Code-68 
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Insurance  cases,  In,  §S  2621,  2622,-2642,  2746. 
Release  of  Joint  debtor  as  affecting  rl^t  to,  §  1643. 

Surety's  right  to.  §  2848. 

CONTRIBUTORY  NEGLIGENCE:  See  Negligence. 

CONTROLLER  OF  STATE,  corporation  to  transmit  selec- 
tion of  right  of  way  to,  §  478. 
Duty  where  property  escheats  to  state,  9  1400. 

CONVERSION,  damages  for,  §S  3336,  3337,  3338. 
Equitable,  when  takes  place,  S  1338. 
In  general,   §§  1712,  1713. 
Lien  extinguished  by,  §  2910. 
One  guilty  of  must  restore  property,  }  1712. 
Restoration  to  be  without  demand  except  in  caeee  of 
mistake,   §   1713. 

CONVEYANCE:  See  Deeds;  Transfers. 

After-acquired  title  passes,  S  1106. 

Agent  may  give  covenant  of  warranty,  §  2824. 

Agreement  to  convey,  covenants,  §{  1733,  1734. 

Agreement  to  convey,  effect  of,  S  1781. 

Agreement  to  convey,  specific  performanee,  9  1741. 

Agreement  to  convey,  statute  of  frauds,  9  1741. 

Attorney  in  fact,  how  to  execute,  §  10tt&. 

Bona  fide  purchaser  or  encumbrancer,  rigiits  ef  subse- 
quent, 9  1107. 

Cancellation  of  grant  does  net  retransfer  tltle^  9  1058. 

Cancellation  of  instruments,  in  general,  §9  3412-3414. 

Certificate  of  proof  of  execution,  what  to  state,  9  1200. 

Changed  names,  by  persons  with,  S  1096. 

Community,  wife's  consent,  9  172. 

Conclusive,  as  to  parties  and  privies,  how  fiir,  9  1107. 

Condition  precedent,  grant  on,  effect  of,  9  mo. 

Conditions  subsequent,  reconveyance  on  nonperform- 
ance, S  1109. 

Conditions  in:  See  Conditions. 

Constructive  delivery,  9  1059. 

Covenants,  agent's  authority  to  give,  9  232^ 

Covenants,  agreement  to  give,  9  1738. 

Covenants,  form  of,  9   1734. 

Covenant    implied   9  1111^. 

Covenants  running  with  land,  99  14eo-14«8. 

Covenants,  who  bound  by  and  who  not,  99  1466,  1466w 

Damages  for  breach  of  agreement  to  buy,  9  3807. 

Damages  for  breach  of  agreement  to  convey,  9  3306. 

damages  for  breach  of  covenants,  9  8804. 
\mages  for  breach  of  covenant  against  emuombraooea, 
9   3306. 
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Date  of  dellT«ry,  presomptlon  as  to,  fi  1055. 
Deemed  mortgage,  when,  fi  2824. 
Defined,  §  1215. 

Delivery   ooustruotive,    when,    fi    1059. 
Delivery,  date  of,  presumption  as  to,  {  1055. 
Delivery  in  escrow,  S  1057. 
Delivery  must  be  absolute,  9  1056. 
Delivery   necessary,   $   1054. 

Delivery  to  crantee  or  agent  4iftnnot  be  conditional, 
I  1056. 

Bagomonts  pass  with,  g   1104. 

Incumbrance   includes   what,   §   1114. 

Escrow,  definition,  9  1057. 

Escrow,  delivery  In,  9  1067. 

Executed  before  code,  99  1205,  1206. 

Execution  of,   how  pFcrred    when  not  aotonowiedged, 

9  1195. 
Execution  may  be  proved  by  handwriting  wh«n,  9  1198. 
Fee  presumed  to  pass,  9  1105. 
Fee,  word^  of  tnherftance  unnecessary,  to,  9  1072. 
Form  of,  9  1092. 
Fraudulent,  9§  1227-1231. 
Fraudulent:  See  Fraudulent  Convcfyonee. 
Grant  includes  what,  f  1053. 
"Grant,"  covenants  Implied  from  use  of  word,  "9  1113. 

Heirs,  and  issue,  interpretation  of,  9  1071. 

Heir's  conveyance  good,  unless  will  proved  or  notice- 

of  devise  filed  within  four  years,  9  1364. 
Highway,  transfer  bounded  by,  passes  what,  9  13-12. 
Homestead  conveyed,  how,  9  1242. 

Incidents  follow  thing  transferred,  9  1084. 

Incidents,  transfer  of,  does  not  pass  principal  thing, 

9  1084. 
Infant's,  9  33. 

Inheritance,  words  of,  not  necessary,  9  1072. 
Interest  subsequently  acquired  passes  by  operation  of 

law,  9  1106. 
Interpretation  against  grantor,  9  1069. 
Interpretation,  grant  by  public  in  favor  df  grantor, 

9  1069. 
Interpretation  of  heirs  and  issue,  9  1071. 
Interpretation  of,  in  general,  9  1066. 
Interpretation  of,  irreconcilable  provisions,  9  1070. 
Interpretation  of  limitations,  9  1067. 
Interpretation,  recourse  to  recitals,  9  1068. 
Interpretation,  reservation,  in  favor  of  grantor,  9  1069. 
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Irreconcilable  proyisloius.  Interpretation,  9  1070. 

Issue  and  heirs,  interpretation  of,  9  107L 

Judgment  proving  instrument,  §  1204. 

Lien  for  unpaid  price,  vendor  has,  9  8046. 

Lien  of  vendee.  §  3050. 

Lien  of  vendor,  9§  3046-3048. 

Lien  of  vendor,  against  wliom  valid,  9  3048. 

lien  of  vendor,  transfer  of  contract  waives,  9  3047. 

Limitation  in,  how  controlled,  9  1067. 

Married  woman's  acknowledged,  how,  9  1093. 

Married  woman's  power  of  attorney  acknowledged  how, 

9   1094. 
Mining  property,  sale  of,  p.  762,  Stats. 
Mortgage,  transfer  deemed  a,  9  2924. 
Operation  of  law,  by,  9  1091. 
Operation  of  law,  subsequently    acquired  title  passes 

by,  9  1106. 
Owner  for  life,  by,  9  1108. 
Owner  for  years,  by,  9  1108. 
Power  of  attorney  by  married  woman,  9  1094. 
Proof   of,   action   for,   and   effect   of   the    Judgment, 

99    1203,    1204. 
Proof  of  execution,  certificate  of,  9  ^00. 
Recitals  resorted  to  in  interpretation,  when,  9  1068. 
Reconvey,  surrendering  or  canceling  grant  does  not, 

9  1058. 
Record  as  notice,  9  1213. 
Record  as  notice,  curative  act,  9  1207.  ^ 

Recording:  See    Recording. 
Redelivery  does  not  retransfer  title,  9  1058. 
Remainders,  of,  attorment,  9  HU* 
Rents,  of  attornment,  9  HU- 
Requisites  of,   9   1091. 

Reservation  interpreted  in  favor  of  grantor,  9  106^. 
Reserving  power  of  revocation,  99  1229, 1230. 
Reversions,  of,  attornment,  9  1111. 
Revocation,  reserving  power  of,  99  1229,  1280. 
Statute  of  frauds,  99  1091,  1624. 
Stranger,  grant  may  inure  to,  9  1085. 
Subscribing  witnesses,  manner  of  proving,  by,  99  1196- 

1199. 
Title,  what  passes,  9  1083. 
Unrecorded,  good  between  parties,  9  1216. 
Unrecorded,  void  as  to  whom,  9  1214. 
WarranUes,  llabiUty  on,  9  1115. 
Warranties,  lineal  and  collateral  abolished.  9  Ulfi. 
Btrranty,  agent  may  give  covenant  of,  9  2324. 
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What  law  goyema  where  made  before  code,  S9  1205, 

1206 
Will,  effect  on,  9S  1301,  1303,  1304. 
Words  of  Inheritance  not  necessary,  9  1072. 
Writing,  what  transfers  to  be  In,  9  1091. 

See  Deeds;  Transfers. 

CO-OPERATIVE  ASSOCIATION:  See  Associations;  Bene- 
fit Societies;  Boards  of  Trade;  Mechanics'  In- 
stitutes; Pioneer  Society;  Protective  Associa- 
tions. 

Act  providing  for  incorporations,  operation  and  man- 
agement of,  p.  694. 

Benefit  and  relief  associations,  act  relating  to,  p.  678, 
Stats. 

Building  and  loan  associations,  act  goyeming,  p.  681. 

CO-OPERATIVE  BUSINESS  ASSOCIATIONS.  See  Co-op- 
erative Business  Corporations. 

Act  providing  for  incorporation,  operation  and  man- 
agement of,  9  653b,  note. 

Articles  of  association  to  be  prepared,  9  653d. 

Articles  of  association,  what  to  state,  9  653d. 

Articles  of  association,  subscribing  and  acknowledging, 
9  653d. 

Articles  of  association,  where  to  be  filed,  9  653d. 

Attorney  general  may  Inquire  into  right  to  do  business. 
9  653k. 

By-laws  to  be  adopted  within  forty  days;  9  653e. 

By-laws,  majority  of  members  to  adopt,  9  653e. 

Byrlaws,  amendment  of,  9  653e. 

By-laws  and  amendments,  to  be  recorded  and  kept  in 
oflice,  9  658e. 

By-laws,  certified  copy  to  be  filed  with  county  clerk, 
9  653e. 

By-laws  to  be  written  in  book  and  subscribed  by  mem- 
bers, 9  653e. 

By-laws  to  provide  amount  of  indebtedness  that  can  be 
incurred,  9  653c. 

By-laws,  what  may  provide,  9§  653a,  653e. 

Capital  stock,  to  have  none,  9  653b. 

Certificate,  when  to  be  issued  by  Secretary  of  State, 
9  653d. 

Consolidation  of  authorized,  9  6531. 

Consolidation  of,  agreement  of,  signing  and  acknowl- 
edging, 9  6631. 

Consolidation  of.  agreement  of,  what  to  state,  9  6531. 

Consolidation  of,  agreement  for,  filing  and  recording  of 
and  fees  for,  9  658L 
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ConfloUdAtion  ot,  efloQt  of,  |  iS63i» 

Debt8»  property  subject  to  seizure  for,  S  683ft 

Dissolution  and  winding  up-  of,  t  653|v 

Elections,  each  member  entitled'  to  one  vote,  f  6$3ic. 

Formation,  five  or  moie  persona  ma;  fbrm,  9  6S3b. 

Formation,  purpose  for  whicb  may  be  formed,  i  65^. 

Indebtedness,  by-laws  to  provide,  amount  tbat  can  be 
incurred,  t  653.C 

Indebtedness,  liability  of  members,  S  ^3c. 

Insolvency,  compelling  payment  of  unpajld.  doe^  an4  in- 
stallments, §  653c. 

Members*  liability  fojr  indebtedness,  i-  663c. 

Members,  payment  of  unpaid  dues  and  installments  on 
insolvency,  §  6&8o» 

Members^  ri^^bts  of  aM  equal,  S  663c, 

Members,  ri^bts  of  aesoeiation  when  UiteFest  sold  un- 
der ezecutionk  ^  663f. 

Members,  rights  of  porcbasers  of  interest  off  under  exe- 
cution, I  6581 

Membership  cevtifloates^  assignment  and  traaefinr  of,  § 
658b« 

Membership  certificates  to  be  issued  to  members,  S 
653b. 

Membership,  who  eligible  to,  9  653)c. 

Powers  of  enumerated,  9  653h. 

Profits,  adding  to  the  funds,  }  663e. 

Profits,  division  of,  time  and  manner  of,  §  653e. 

Purpose  for  which  may  be  formed,  9  653b. 

Purpose  of,  how  altered,  modified  or  enlarged,  S  653g. 

Quo  warranto  to  inquire  into  ris^t  to  do  business, 
9  653k. 

Receiver  when  only  can  be  appointed-  for,  9  668J. 
Rights  where  interest  of  member  sold  under  execution, 

9  653f. 
What  corporations  not  affected'  by  provisions  relating 

to,  9  6531. 

CO-OPERATIVE  BUSINESS  CORPQRATIONa:  See  Coop- 
erative Business  Associations. 

Profits,  amount  to  be  divided,  by-laws  may  provide, 
9  653a. 

Profits,  manner  of  division,  byUa^ws  may  provide, 
9  663a. 

iParposes  tor  which  vwy  be  farmed.  9  053a 
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CORPORATIONS. 

I.    Definitions;  nature  and  kinds  of. 

II.    Effect  of  code  on;    continuance    under;  amend- 
ment or  repeal  of  law. 

III.  Formation  and  organization;  name  of. 

IV.  Articles  of  Incorporation. 

V.    Term  of  existence,  extension  of. 

VI.  By-laws. 

VII.  Directors. 

VIII.  Officers  otiier  tiian  directors;  employifes. 

IX.  Elections. 

X.  Meetings. 

XI.  Records,  booics  and  Journals. 

XII.  Powers;  contracts;  cliafigliig  residence;  bonded 

debt;  transferring  business,  property  or  fran- 
ciilses. 

XI II.  Stock  and  stockholders;  personal  ilablifty. 

XIV.  Dividends. 
XV.    Assessments. 

XVU    Sale  of  franciilse  under  execution. 

XVII.    Dissolution;    nonuser;    examining    ln%o   affairs; 
attack  upon. 

XVIII.     Foreign. 

Agricultural  fair  corporations:  See  Agricultural  Fair 
Corporations. 

Associations:  See  AssociationB. 

Banking:  See  Banking  Corporations. 

Benefit  Societies:  See  Benefit  Societies. 

Benevolent:  See  Religious  and  Social  Corporations. 

Boards  of  trade:  See  Boards  of  Trade. 

Bridge:  See  Bridge,  Ferry,  Wliarf,  Chute  and  Fler 
Corporations. 

Building  and  loan:  See  Building  and  I^oan  Corpora- 
tion. 

Cemetery:  See  Cemetery  Corporation. 

Chambers  of  commerce:  See  Chambers  of  Commerce. 

Chute:  See  Bridge,  Ferry,  Wharf,  Chute  and  Pier 
Corporations. 

CoUeges:  See  Colleges. 

Co-operative  associations:  See  Co-operative  Associa- 
tions. 
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Co-operative  business  corporations:  See   Co-operatire 

Business  Corporations. 
Corporation  sole:  See  Corporation  Sole. 
Cruelty  to  animals,  societies  to  prevent:  See  Societies 

to  Prevent  Cruelty  to  Children  and  Animals^ 
Cruelty  to  children,  societies  to  prevent:  See  Societies 

for  Prevention  of  Cruelty  to  Children  and  Ani- 

mala 

Electric:  See   Lighting  Corporations. 

Ferry:  See  Bridge,  Ferry,  Wharf,  Chute  and  Pier 
Corporations. 

Fraternal:  See  Religious,  Social  and  Boievolent  Cor- 
porations. 

Friendly:  See  Friendly  Society. 

Homestead:  See  Homestead  Corporation. 

Insurance:  See  Insurance  Corporation. 

Irrigation:  See  Water  and  Canal  Corporations. 

Land  and  building:  See  Building  and  Loan  Corpora- 
tion. 

Land  and  water:  See  Land  and  Water  Corporations. 

Mechanics'  institutes:  See  title  **Chambers  of  Com- 
merce, Boards  of  Trade  and  Mechanics'  Insti- 
tutes." 

Mining  corporations:  See  Mining  Corporations 

Mutual,  benefit  and  life  associations:  See  Mutual  Bene- 
fit and  Life  Associations. 

Pier:  See  Bridge,  Ferry,  Wharf,  Chute  and  Pier  Coi^ 
porations. 

Pioneer  associations:  See  Pioneer  Assoelationsw 

Profit,  associations  for  purposes  other  than:  See  Re- 
ligious, Social  and  Benevolent  CorxK>rationA. 

Protective  associations:  See   Protective  Associations. 

Railroad:  See  Railroad  Corporations;  Street  Railway 
Corporations. 

Religious,  etc.:  See  Religious.  Social  and  Benevolent 
CoitK)rations. 

Savings  and  loan:  See  Savings  and  Loan  Corporations, 

Social:  See  Religious,  Social,  and  Benevolent  Cor- 
porations. 

Street  railway:  See  Street  Railway  Corporations. 

Telegraph:  See  Telegraph  CorporaUon. 

Telephone:  See  Telephone  Corporation. 

Wagon  road:  See  Wagon  Road  Corporations. 

Water  and  canal:  See  Water  and  Canal  Corporations. 

Wharf:  See  Bridge,  Ferry,  Wharf,  Chute  and  Pier 
Corporations. 
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I.*  Definitions;   nature  and  kinds  of. 
A  person,  §  14. 
Glasses  ot  9  284. 
Defined,  §  283. 

Definitions,  public  and  private,  §  284. 
"Person"  Includes  corporation,  }  14. 
Private,  defined,  9  284. 
Public,   defined,    §   284. 
Public  and  private  distinguished,  6  284. 
Purposes,  may  be  formed  for  any,  §  286. 

II.  Effect  of  code  on;  continuance  under;  amendment  or 

repeal  of  law. 
Amendment  or  dissolution  of  laws,  effect  on  rights  and 

remedies   against,    §   384. 
Amendment  of  law,  effect  on  rights  against,  89  403,  404. 
Amendment  of  law,  power  of  reserved,  99  403,  404. 
Code  provisions,  to  what  corporations  apply,  9  403. 
Continuance  under  code,  proceedings  for,  9  287. 
Existing,  not  affected  by  code,  9  288. 
Legislature  may  repeal  or  amend  laws  relating  to, 

9  384. 
Provisions  of  code,  to  what  corporations  apply,  9  4^« 
Repeal  of  laws  relating  to,  power  of  reserved,  99  403, 

404. 
Repeal  of  laws  relating  to,  effect  of  on  rights  against, 

99   403,   404. 

III.  Formation  and  organization;  name  of. 
Corporators,  majority  must  be  residents,  9  285. 
Formation  complete,  when,  9  296. 

Formed  for  any  purpose,  9  286. 

Formed  how,  9  285. 

Formation,  majority  of  persons  forming  to  be  resi- 
dents, 9  285. 

Name,  change  of,  copy  of  decree  to  be  filed  with  secre- 
tary of  state,  9  300a. 

Name,  prohibitions  In  regard  to,  S  296. 

Name  of  Instrument  creating,  9  289. 

Organization  to  be  within  one  year,  9  358. 

Three  or  more  persons  may  form,  9  285. 

"Trust"  or  "trustee,"  when  only  can  use  as  part  oX 
Corporate  name,  9  290^. 

IV.  Articles  of  incorporation. 
Amending,  right  of,  9  362. 

Amending  articles  or  certificate  of  Incorporation,  ef- 
fect of,  9  362. 

Amending  articles  or  certificate  of  Incorporation,  limi- 
tations on,  9  362. 
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Amending    articles    or    certificate    of    inoorporaitioB* 
mode  of,  S  362. 

Amendment,  defects  in  articles  cannot  be  cured  by, 
§  362. 

Amendment,  filing  amendment,  {  862. 

Amendment,  limitations  on  right  of,  fi  362. 
^    Amendment,  mode  of,  §  362. 

Amendment,   notice  of   to   be   published   if   reqnifilte 
assent  not  obtained,  S  362. 

Amendment,  right  of.  §  362. 

Amendment  of  articles,  capital  stock  cannot  be  dimin- 
ished by,  §  362. 

Certificate  that  articles  are  filed,  S  296. 

Certified  copy  of,  prima  facie  evidence,  §  297. 

Copy  to  be  filed  in  county  where  property  porcJiased 
or  held,  §  299. 

Copies  filed  have  same  effect  in  evidence  as  originals, 
I  299. 

Copies  to  be  filed  in  counties  where  property  held, 
8  299. 

Failure  to  file,  effect  of,  {  299. 

Filed,  time  within  which  to  be,  §  299. 

Filing,  amount  required  to  be  paid  in,  §  293. 

Filing,  damages  for  failure  to  file  copy  c^  in  county 
where  property  held,  §  299. 

Filing  in  wrong  county,  effect  of,  S  363. 

Filing  in  wrong,  proceedings  for  withdrawal  and  re- 
filing in  proper  county,  S  363. 

Filing,  prerequisites  to,  85  298,  294. 

Qualifications  of  signers,   5   292. 

Filing,  to  be  filed  with  county  clerk  and  secretary  of 
state,    §   296. 

Instrument  creating  called,   §   289. 

Not  to  issue  until  affidavit  of  subscription  filed,  |  296. 

Nimiber  of  subscribers,  5  292. 

Stock  subscribed,  articles  to  set  forth  amount  of,  S  290. 

Subscription,  amount  of,  as  prerequisite  to  filing  ar- 
ticles, 8  293. 

Subscription  and  acknowledgment  of,  §  292. 

Time  of  filing,  §  299. 

To  contain  what,  85  290,  291. 

V.    Term  of  existence;  extension  of. 
Extension  of  existence,  filing  certificate  of,  8  401. 
Bxtension  of  existence,  limited  to  fifty  years,  8  401. 
Extension  of  existence,  how  effected,  i  401. 
Term  of  existence,  5  290. 
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VI.  By-laws. 
Amended  bow,  }  304. 

Book  of,  to  be  open  to  InspeotiOD,  S  304. 

Certifying  of,   }   804. 

Copying  into  book  of,  S  304. 

Delegating  power  relating  to,  to  directors,  I  804. 

How  adopted  and  by  wbom,  8  801. 

May  provide  for  wbat,  i  303. 

New,  adopting  ot  I  304 

PeoAity  for  violai'ng,  §  303. 

Proceedings  for  adoption  of,  S  301. 

Quorum   of  stockholders,   by-laws  may   provide  for, 

S  303. 
Recording,  S  304. 
Recorded  bow,  9  304. 
Repealed  bow,  §  304. 
Time  for  adoption  of,  9  301. 
To  be  certified,  §  304. 
To  be  certified  and  copied  in  book  of  records  before 

effective,    9    304. 

VII.  Directors. 

Amount  of  stock  to  be  held  by,  S  305. 

Contracts  to  relieve  from  liability,  void,  S  327. 

Control  of  wbere  no  capital  stock,  §  305. 

Duties  of,  9  305. 

Election  of  new,  on  removal  of  old,  |  310. 

flection,  notice  of,  9  302. 

Election  of  new  board,  9  310. 

To  be  elected  annually,  §  ^02. 

Election,  time  of  wbere  no  provision  in  by-laws,  9  302. 

From  whom  chosen,  9  305. 

Increase  and  decrease  in  number  of,  9  290. 

Inhibitions  on,  9  309. 

Liability  for  creating  excessive  Indebtedness,  |  809. 

Majority  a  quorum,  9  308. 

Majority  of  quorum  control,  9  308. 

Majority  must  be  residents  of  state,  9  305. 

May  be  removed  by  two-thirds  vote,  9  810. 

Must  perform  duties,  9  308. 

Not  to  be  less  than  three,  9  290. 

Number  of,  99  290,  305. 

Number  of,  where  formed  to  erect  and  maintain  halls, 

8  290. 
Number  and  term  of,  in  social  corporations,  9t  290, 

805. 
Organization  of  board  of,  |  808. 
Personal  liability,  9  809. 
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Personal  liability,  limitation  of  aetions  on,  9  S09. 

Qualifications  of,  {  805. 

Quorum  necessary  to  transact  business,  9  SOS. 

Removal  from  office,  proceedings  for,  9  810. 

TO  be  stockholders  or  members,  8  ^5. 

Trustees,  contract  to  relieve  from  liability  void,  9  827. 

Vacancy,  filled  bow,  S  806. 

Who  may  be,  (  305. 

VIII.  Officers  other  than  directors;  employees. 

False  certificates,  reports,  or  notices,  officers  liable  for, 

S  816. 
Frauds  and  misrepresentations  by  officers,  penalty  for. 

p.  696,  Stats.  1877-8. 
Vacancies  may  be  filled  at  meetings  called  by  conaeBt, 

S  818. 
Wages,  assignment  by  employee,  act  relating  to,  p.  TOO. 
Wages,  manner  of  payment  of,  p.  700,  Stata 
Wages  of  laborers  and  mechanics,  act  providing  for, 

S  699. 

IX.  Elections. 
Adjournment  of,  |  814. 

By-laws  may  prescribe  rules  of,  9S  808-818. 

Complaints  respecting  and  proceedings  thereon,  |  816. 

Conduct  of,  S  807. 

Corporations  not  for  profit,  |  812. 

Cumulative  voting,  }  807. 

Cumulative  voting,  election  void  if  right  of,  denieil. 

S  807. 
Cumulative  voting,  provisions  apply  to  oorporaUoDS 

formed  outside  of  state,  6  807. 
Eligibility  of  voters,  8  812. 
Irregular,  eftect  of,  S  812. 
Lunatic's  stock  represented  how»  |  818. 
Majority  of  stock  what  constitutes  where  stock  held 

by  corporation,  S  844. 
Malorlty  of  subscribed  capital  stock  or  members  to  be 

represented,  8  812. 
Minor's  stock  represented  how,  9  818. 
New  directors,  election  of  on  removal  of  old,  9  810. 
Not  held  at  appointed  time,  calling  another,  99  812, 

814. 
Notice  of,  S  802. 
Postponement  of,  9  814. 
Proxies,  for  what  time  valid,  8  821b. 
Proxies,  how  executed,  8  821b. 
Proxies,  revocable,  8  881b. 
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ProxleB,  time,  by-law  in  corporation  without  stock  may 

prescribe,   {   8211). 
Proxies,  who  may  act,  l^y-laws  of  corporation  without 

stock  may  prescribe,  {  S21b. 
Proxy  by  married  woman,  S  325. 
Stock  of  decedent  represented  by  executor,  {  S13. 
Time  for,  where  no  provision  in  by-laws,  {  802. 
Voidable  when  and  how  set  aside,  {  312. 
Voters.  Qnallflcatlons  of,  S  812. 
Votes,  avoided  how,  S  312. 
Voting  manner  of,  S  307. 

Voting,  manner  of  where  no  capital  stock,  {  807. 
Voting  may  be  by  proxy  or  in  person,  S  307. 
Who  may  vote,  S  312. 

X.  Meetings. 
Adjournment  of,  S  312. 

Application  to  Justice  of  peace  to  call,  {  811. 

Ayes  and  noes  to  be  taken  and  entered  on  reauest, 
S  877. 

By  consent  is  valid,  8  317. 

By  consent,  what  proceedings  may  be  transacted, 
S  318. 

By-laws  may  provide  for,  S  808, 

Ck)ntrol  of,  where  no  capital  stock,  S  306. 

Justice  of  peace  may  direct  calling,  when,  |  811. 

Notice  of  meetings  to  be  published  in  what  papers, 
S  303. 

Notice  of  meeting  to  create  or  Increase  bonded  indebt- 
edness, S  359. 

Notice  of  meeting  to  Increase  or  diminisih  capital  stock, 
I  359. 

Notice  of  meeting  to  remove  directors,  {  810. 

Protests  of  members  to  be  entered  on  request,  S  877. 

Quorum  necessary,  {  805. 

Removal  of  directors,  how  called,  {  810. 

Special,  when  and  how  called  where  no  provision  In 
by-laws,    S   820. 

To  be  held  where,  {  819. 

Where  all  members  present  and  consent,  |  817. 

XI.  Records,  books  and  Journals. 

Book,  stock  and  transfer,  how  kept,  S  378. 

Book  of  directors  and  stockholders,  keeping  for  in- 
spection, S  821« 

Journal  of  proceedings,  what  uid  how  kept,  |  877. 

Record  of  ayes  and  noes  and  protests  to  be  entered  on 
request,  8  377. 

Records  of  what  and  how  lufnt,  I  877. 
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BeoordB,  stock  and  transfer  book,  kow  kept,  f  878. 

Records  to  be  open  for  inspection,  H  3Tr«  378. 
Xlt.    Powers;   contracts;    changing    residence;    bonded 
debt;   transferring    business,    property  or  fran- 
chises. 

Acknowledgment  by,  prerequisites  to  taking*  fi  1185. 

Acknowledgment  of  instrument  by,  I  llCfL 

Acknowledgment,  affiant  to  be  known  to  officer,  9  H^. 

Acknowledgment,  form  of,  %  1190. 

Act  authorizing  corporation  to  own  businees  lunise. 
p.  710. 

Bequests  to,  restrictions  on  power  to  make,  {  1313. 

Bonded    indebtedness,    proceedings    to    create   or   In- 
crease»  S  369. 

Bonds,  corporations  for  giying,  act  relating  to,  p.  680. 

Bonds,,  restrictions  upon  issue  of,  S  359. 

Business  or  property,  transfer  of  as  a  whole,  eooBent 
of  two-thirds  of  stockholders,  §  8618. 

Business  or  property,  transfer  of  as  a  whole,  consent 
of  stockholders,  how  expressed,  §  861a. 

Certificate  of  place  where  summons  may  be  served, 
S  1163. 

Certificate  of  place  where  summons  may  be  served, 
affidavit  on  change  of  residence,  S  U63. 

Change  of  principal  place  of  business,  corporation  has 
right  of,  §  321a. 

Change  of  principal  place  o(,  proeeediagB  en,  S  321a. 

Change  of  principal  place  of  business,  fiUng  of  resolu- 
tion aattiocfoing,  with*  affidavit  of  pnbllcaAion  of 
notice,  §  321a. 

Consolidated  bonded  indebtedness  by  several  corpora- 
tions, creation  of,  §  359. 

Consolidated  bonded  indebtedness  by  several  corpora- 
tions, limitation  upon,  §  859. 

Consolidation  of  debts  by  corporations  other  than  for 
profit,  §  606. 

Debts  beyond  subscribed  capital  stock,  directors  must 
not  create,  §  809. 

Debt,  liability  of  director  creating  excessiYe,  §  809. 

Debts,  limitation  on  power  to  create,  §  809. 

Executor,  receiver,  trustee,  etc,  act  authorising  «»•    . 
poration  to  act  as,  p.  702> 

Foreign  country,  sale  of  property,  franchises  or  con- 
cessions in,  S  864. 

\>rm  of  acknowledgment  by,  {  1190. 
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Franchise,  transfer  of,  consent  of  stockholders  holding 

two  thirds  of    issued    capital    stock    necessary, 

S  361a. 
Franchise,  ti^nsfer  of,  consent  of  stockholders,  how 

expressed,  §  361a. 
Franchise  may  be  sold  on  execution  against,  §  388. 
Franchise,  sale  of  under  execution,  duties  and  liabili- 
ties, S  391. 
Franchise,  sale  ^ider  execution,  where  made,  S  393. 
Franchise,  sold  under  execution,  redemption,  §  392. 
Misnomer  of,  does  not  invalidate  instrument,  §  867. 
Powers  of.  banking  prohibited,  §  356. 
Powers  of,  enumeration  of,  §  354. 
Powers  of,  limitation  on,  9  355. 
Real   property,    corporation    may     acquire,     and     how 

much,  §  360. 
Real  property,  how  acquired,  §  360. 
Realty  on  which  business  carried  on.  how  acquired, 

§  363. 
Realty  on  which  business  carried  on,  right  to  acquire 

and  improve,  §  363. 
Sale  of  franchises,  concessions  or  property  in  foreign 

country,  §    S4. 
Seal  affixed,  how,  §  1628. 
Service,  trusts,  when  only  can    accept    and    execute, 

S  290^. 
Summons,   penalty  for    failure    to    designate    person, 

upon  whom  may  be  served,  §  406. 
Will,  power  to  take  under,  §  1276. 
Will,  whether  may  take  under,  §  1275. 

XIII.    Stock  and  stockholders;   personal  llabtlity. 

Capital  stock,  articles  to  set  forth  amount  of,  S  290. 

Capital  stock,  division  of,  among  stockholders,  S  309. 

Capital  stock,  increasing  and  diminishing,  manner  of, 
§  359. 

Capital  stock,  increasing  and  diminishing,  proceedings 
for,  S  359. 

Capital  stock,  liability  of  directors  reducing,  with- 
drawing or  paying  out,  §  309. 

Capital  stock,  not  to  be  increased  or  reduced,  §  809. 

Capital  stock,  not  to  be  divided,  withdrawn,  or  paid 
to  stockholders,  S  309. 

Capital  stock,  reducing  or  increasing,  restrictions  on, 
«  809. 
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Capital  stock,  cannot  be  dtminiflhed  by  amendment  of 

articles,  S  862. 
Capital  stock,  withdrawing,  restrictions  on,  §  309. 
Certificates,  false,  officers  liable  for,  §  316. 
Certificates  of  stock,  how  and  when  Issued,  §  323. 
Lost,  destroyed  or  withheld  certificate,  action  for  new, 

§  328. 
Lost,  destroyed  or  withheld  certificate,  action  for  new, 

protection  of  company,  §  328. 
Married  woman,  dividends  payable  to,  §  325. 
Married  woman  may  give  proxy  or  iK)wer  as  if  sole, 

S  326. 
Married  woman,  transfer  of  stock  by,  §  326. 
Members  are  who,  §  298. 
Members,    control    where    there  is  no  capital   stock, 

§  305. 
Members,  personal  liability  of  where  no  capital  stock. 

§  822. 
Stock  and  transfer  book,  how  kept,  §  378. 
Stock  and  transfer  boo^  to  be  kept,  S  378. 
Stock,  diminishing  proceedings  on,  §  359. 
Stock,  increase  of,  proceedings  on,  S  359. 
Stock,    Issuance    of   certificate   before  fully   paid   up, 

S  323. 
Stock,  issuance  of  certificate  when  fully  paid  up,  8  323. 
Stock  in  name  of  married  woman,  dividends  to  whom 

paid,  S  325. 
Stock  in  name  of  married  woman,  proxy,  S  325. 
Stock,  in  name  of  married  woman,  transfer,  §  325. 
Stock,  lost,  destroyed  or  withheld    certificate,    action 

for  new,  §  328. 
Stock,  lost,  destroyed  or  withheld    certificate,    action 

for  new,  protection  of  company,  S  328. 
Stock,  majority,  what  is,  where  stock  is  held  by  cor- 
poration, §  344. 
Stock,  subscription  to,  affidavit  of,  S  295. 
Stockholders,  are  who,  S§  298,  322. 
Stockholder,  guardian  or  trustee's  liability  as,  S  322. 
Stockholder,  married  woman  may  give  proxy  or  power 

as  if  sole,  S  325. 
Stockholders'  personal  liability,  creditor  may  Insdtote 

joint  and  several  actions,  S  322. 
Stockholders'   personal    liability   does  not  extend  to 

what  persons,  §  322. 
-^ckholders'  personal  liability  extends  to  what  pe^ 
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Stockholders'  personal  liability,  foreign  eorporation, 
§  322. 

Stockholders'  personal  liability,  funds  in  guardian's 
hands,  liability  of,  S  322. 

Stockholders'   personal  liability,  how  enforced,  §.322. 

Stockholders'  i>ersonal  liability.  In  general,  §  322. 

Stockholders'  personal  liability,  measure  of,  §  322. 

Stockholders'  personal  liability  not  released  by  trans- 
fer of  stock,  §  322. 

Stockholders'  personal  liability  released  on  payment 
of  his  proportion,  S  322. 

Stockholders'  personal  liability  released  when,  and 
when  not,  §  322. 

Stockholders'  personal  liability,  several  judgments 
against  for  debts,  §  322. 

Stockholders'  personal  liability,  stock  held  as  collateral, 
S  322. 

Stockholders'  personal  liability,  stock  held  by  represen- 
tative, §  322. 

Stockholders'  personal  liability,  trust  fund's  liability 
for,  §  322. 

Stockholders'  personal  liability  when  a  guardian  or 
trustee,  §  322. 

Stockholders,  who  are,  §  322. 

Stockholders,  who  are  not,  §§  298,  322. 

Tax  on  issue  of  certificates  of  stock,  act  providing 
for  repealed,  p.  774,  Stats.    . 

Transfer  of  shares  does  not  release  stocknolder's  lia- 
bility, §  322. 

Transfer  of  shares,  manner  of,  §  324. 

Transfer  of  shares  of  married  woman,  §  325. 

Transfer  of  shares,  to  be  entered  on  books,  §  324. 

Transfer  of  stock  by  nonrejident,  giving  bonds,  S  326. 

Transfer  of  stock  by  nonresident,  how  effected,  S  326. 

XIV.  Dividends. 

Not  to  be  declared  on  stock  belonging  to  the  corpora- 
lion,  §  343. 
Payable  to  married  women,  §  325. 
To  be  made  only  from  surplus  profits,  §  309. 

XV.  Assessments. 

Action  to  recover  delinquent,  §  349. 
Directors  may  levy,  when  and  for  what,  S  331. 
Jurisdiction  to  sell  acquired  by  publication  of  notice, 
8  840. 
avu 


OORPOBA.TXONfl.  XVZ. 

Limitation  on  power  of»  §  382. 

Notice  of  delinquent,  contents  of,  §  338. 

Notice  of  delinquent,  §  337. 

Notice  of  delinquent,  publication  of,  §  839. 

Notice  of,  form,  §§  335,  8^^ 

Notice  of,  service  and  publication  of,  §  386. 

Not  to  be  invalidated  by  what  irregularities,  8  346. 

Not  to  be  levied  upon  stock  owned  by  the  eorpoxmtlon, 
S  343. 

Not  to  be  levied  whUe  previous  one  unpaid,  unless* 
S  833. 

Order  for,  to  contain  what,  §  384. 

Payment  before  sale  day,  what  to  be  paid  In  addition 
to  assessment,  S  841. 

Proceedings  for,  to  be  begun  anew,  when,  ^  346. 

Publication  of,  affidavits  to  be  filed,  §  848. 

Publication  of  notice,  affidavits  are  prima  facie  evi- 
dence, S  343. 

Publication  of  notice  proved,  how,  S  848. 

Sale,  action  to  recover  such  stock,  §  847. 

Sale 

Sale 

Sale 

Sale 

Sale 

Sale 

Sale 

Sale 

Sale 

Sale 

Sale 


action  to  recover,  tender  of  assessment,  S  347. 

corporation  may  buy  in  default  of  biddcrrs,  §  343. 

disposition  of  stock  bought  by  corporation,  {  344. 

extension  of  time  for,  §  346. 

highest  bidder  is  purchaser,  §  342. 

jurisdiction  acquired,  how,  S  840. 

no  more  stock  than  necessary  to  be  sold,  S  840. 

to  pay,  §§  340-349. 

waiver  of,  and  suit  to  recover  assessment,  §  849. 

to  be  by  public  auction,  §  341. 

to  pay  transfer  of  stock  to  purchaser  when  sold 

to  pay  assessment,  S  342. 

XVI.    Sale  of  franchise  under  execution. 

Execution  against      franchise  may  be  sold,  S  888. 

Execution,  sale  of  franchise,  duties  and  liabilitlea,  § 
391. 

Execution,  sale  of  franchise,  redemption,  S  892. 

Execution,  sale  of  franchise,  where  made,  {  893. 

Execution  sale  of  franchise,  corporation  retains  pow- 
ers, §  391. 

Execution  sale  of  franchise,  damages,  reeovery  by 
purchaser,  §  390. 

Execution  sale  of  franchise,  purchaser  may  reoover 
penalties,  etc.,  §  390. 

Execution  sale  of  franchise,  purchaser,  xAglits  of,  |  890. 
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Bzecutlon  solo  of  fn^nclilse,  purcjia^er  to  be  l»t  Into 

possession,  S  8^9. 
ESzecQtion  sale  of  franchise,    purcbajser    to    transact 

business  of  corporation,  }.  88^. 
Execution  sale  of  franchise,  where  helil«  §  398. 
Franchise,  redemption  of,  from  execution  sale.  §  892. 

XVil.    Dissolution;    nonuser;    examining    into    affairs; 

attack  upon. 
Attorney  general  examining  into,  powers  of,  §  882. 
Attorney  general  may  examine  into,  when»  {  382. 
Collateral  attack,  not  open  to,  S  858. 
Collateral  attack  on,  8  358. 

Dissolution,  directors  or  managers  are  trustees,  S  400. 
Dissolution,  directors  and  managers,  cowers  of,  §  400. 
Dissolution  by  legislature  does  not  affect  rights  and 

remedies  against,  §S  384,  403,  404. 
Dissolution,   involuntary,   code   proyislons   gpyemlng, 

8  399. 
Eliasolution  of,  by  legislature,  and  its  effect,  {  384. 
Dissolution  of,  directors    trustees    for  creditors    and 

stockholders,  S  400. 
Dissolution,  power  of  directors,  S  400. 
Dissolution,  reservation  by   legislature  of  power  of, 

§8  384,  403,  404. 
Dissolution,   voluntary,  code   provisions   governing,    8 

399. 
District  attorney  examining  into,  powers  of,  8  382. 
District  attorney  may  examine  into,  when,  8  38^2. 
Bxamination  into,  by  legislature,  8  383. 
Examination  into    affairs    of,  by    attorney  general    or 

district  attorney,  8  382. 
Bxamination  into,  how  made  by  attorney  general  or 

district  attorney,  8  382. 
Nonuser,  dissolution  for,  8  358. 
Nonuser,   proceedings   to   be   instituted   by   attorney 

general,  8  358. 
Nonuser,  who  may  question  right  of  corporation,  8  538. 
Quo.  warranto,  8  358. 
Trust  companies,  dissolution  and  winding  up  of,  p.  676, 

Stats. 

XVIII.    Foreign. 
Actions,  cannot  maintain  or  defend,  when,  8  406. 
Articles,  act  of  requiring  illing  of,  8  408,  note. 
Articles,  failure  to  file,  penalty  for,  8  410. 
Ai^cIOfli  failure  to  file,  proceedings  afalnat,  |  4tlSl 
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Articles  of  Inoorporatton,  certified  copies  of  to  be  flleO* 

§  408. 
Articles  of  incorporation,  fees  for  filing,  |  409. 
Ehridence   of   corporate   existence,    what   admissible, 

8  406. 
Insurance  corporations  on  assessment  plan:  See  Ha. 

tual  Insurance  on  Assessment  Plan. 
Railway    corporations,   rights,  powers   and  liabilities, 

§407. 
Statute  of  limitations  operates  in  favor  of,  when  and 

when  not,  §  406. 
Summons,  act  relating  to  designation  of  person  upon 

whom  may  be  served,  S  406,  note. 
Summons,   designation   of   person   on  whom   may  be 

served,  revocation  and  new  designation,  {  406. 
Summons,  designation  of  person  on  whom  may  be 

served,  §  405. 
Summons  may  be  served  on  Secretary  of  State,  wlien, 

§  406. 
Designation  of  person  upon  whom  process  may  be 

served,  p.  711,  Stats. 
Fees  required  of,  p.  712,  Stats. 
Filing  of  articles  of  Incorporation,  p.  712,  Stats. 
Provisions  as  to  cumulatiye  voting,  apply  to,  §  807. 
Railroad  companies  authorized  to  do  business  on  equal 

terms,  p.  764,  Stats. 
Stockholders'  personal  liability,  S  322. 

CORPORATION  SOLE,  religious   societies   may  become 

when,  S  602. 
COSTS,  divorce,  of,  S  187. 

Homestead,  of  appraisement,  8  1269. 

Homestead,  of   proceedings    to  subject    to  eredttors* 

demands,  8  1269. 
Indemnity  against,  8  2778. 
Negotiable  instrument  may  provide  for,  §  3088. 
COTENANCY,  between  devisees,  8  1350. 
Between  husband  and  wife,  6  161. 

See  Tenancy  In  Common. 

COTERMINOUS  OWNER,  mutual  obligaUons  at,  8  841. 
Rights  to  lateral  support,  6  832. 
Rights  to  line  trees,  8  834. 
COUNTY,  articles  of  incorporation,  filing  In  wrong  ccmnty, 
effect  of,  and  proceedings  on,  8  368. 
Ck>unty  fire  insurance  companies,  p.  732,  Stats. 
Marriage  settlement  to  be  recorded  In  i9hKU  8  1T9. 
Mortgage  of   personal    property  to    be  recorded    in 
wbat»  8  8969. 
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Mortgage  property  In  transit  deemed  located  In  what, 

S  2960. 
Property  of  common  carrier  deemed  to  be  in  what, 

§  296L 

COUNTY  CLERK:  See  Clerk. 

COUNTY  RECORDER,  acknowledgment,  may  take,  §  1181. 

Bee  Recording. 
COURT,  clerk  of,  may  take  acknowledgments,  S  1181. 
COURT  COMMISSIONER,  acknowledgment,   may   take,  § 
1181. 

COVENANTS,  agent's  authority  to  give,  8  2324. 

Agreements  to  give,  usual,  includes  what  covenants, 

§S  1733,  1734. 
Apportionment  of,  8  1467. 
Covenant  with  owner  of  another  tract  runs  with  both 

tracts  when,  8  1468. 
Damages  for  breach  of,  8  3304. 

See  Damages. 
Form  of,  8  1733. 

Implied  in  transfer  of  land,  8  1113. 
May  inure  to  stranger,  8  1085. 
Quiet  possession,  for,  in  hiring,  88  1927,  1965. 
Running  with  land.  88  1460.1468. 
Running  with   land,  covenants  for  direct  benefit  of 

property  run,  8  1462. 
Running  with  land,  defined,  8  1460. 
Running  with  land,  only  those  specified  in  code  run. 

8  1461. 
Running  with  land,  what  are  generally,  8  1460. 
Running  with  land,  wiiat  covenants  run,  8  1463. 
Running  with  land,  what  run  when  assigns  are  named. 

8  1464. 
Running  with  land,   who  bound   by,  and   who   not 

88   1465,   1466. 
Running  with  land,  who  not  liable  for  breach,  8  1466. 
CREDIT,  agent  accepting,  liable  as  principal,  8  2343. 
Agent,  to,  exonerates  principal,  8  2335. 
Auctioneer  not  to  give,  except,  8  2362. 
Factor  may  give,  except,  8  2368. 
Factor's  sales  on,  8  2028. 
Shipowner's,  master  may  borrow  on,  8  2374. 
Ship's  manager  cannot  borrow,  8  2389. 

CREDITOR:    See    Assignment    for     Creditors;      Credit; 
Debtor. 
Acceptance  by,  necessary  to  satisfaction,  8  1473. 
Acceptance  of  accord,  |  1523. 


Aeeeptanee  of  part  performance,  |  1SS4. 

Appraisement  of  homestead  on  petition  of  JndgmenC, 
9  1246. 

Application  of  performance  by,  S  1479. 

Avoid  act  of  debtor,  when,  only  oan,  |  MCI. 

Oontnactfl  of  debtor  valid  against,  wben,  §  ^4S1. 

Debtor  may  prefer,  when,  9  3482. 

Definition  of,  S  3430. 

Effect  of  prevention  of  performance  by,  fi  1612. 

Effect  of  refusal  to  accept  performance,  S  1616. 

Gift  causa  mortis  treated  as  legacy,  when,  i  1163. 

Guarantor,  Hable  to,  when,  S  2807. 

Guarantor  not  exonerated  by  discharge  of  debtor  with- 
out act  of,  9  2826. 

Guarantor  not  exonerated  by  mere  delay  of,  9  2823. 

Guarantor  not  exonerated  by  voidable  promise  of,  9 
2820. 

Guarantor,  when  exonerated,  9  2819. 

Guarantor,  when  partially  exonerated,  9  2822. 

Guarantor  with  indemnity,  when  not  exonerated,  9  2824. 

Homestead,  when  tc  pay  expenses  of  appraisement  of, 
9  1269. 

Lden  void  against,  wlien,  9  2913. 

Marshaling  of  assets,  8  3433. 

Mortgage  of  personal  property,  when  void  against, 
9  2967. 

Mortgagor  of,  remedy  of,  9  2968. 

Noration,  how  made,  9  1631. 

Novation,  may  rescind,  when,  9  1634. 

Objections  to  offer  of  performance,  9  1601. 

Obligation  of,  as  to  thing  offered  which  he  refuses  to 
accept,   9   1606.* 

Offer  of  performance  at  place  appointed  by,  9  1489. 

Offer  of  performance  so  as  to  benefit,  9  1493. 

Offer  of  performance  to,  §  1488. 

Order  to  resort  to  funds,  9  2899.  ' 

Partner  cannot  make  assignment  for,  9  2430. 

Partner,  liability  of  after  dissolution  to,  9  2453. 

Partner,  special  may  be,  9  2491. 

Partner,  special  postponed  to  other,  §  2491. 

Performance  excused,  if  prevented  by,  9  1511. 

Performance  in  manner  directed  by,  9  1476. 

Performance  to  one  of  several  Joint,  9  1476. 

Preference  to,  in  insolvency,  void,  9  2496. 

Receipt  by,  9  1499. 

Relative  rights  of  credttors,  §  3433. 

Release  by,  9  1641. 
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Release  by,  effect  of,  general,  S  1642. 

Special  partner,  when  liable,  as  general  partner,  ta 
I  2602. 

Snrety  entitled  to  securities  held  by,  S  2849^ 

Surety  exonerated  by  refusal  to  sue,  S  2846. 

Surety  exonerated  by  what  act  or  omission  of,  §  2840, 

Surety,  how  far  liable,  §  2888. 

Surety  may  enforce  remedies  of,  when,  9  28464 

Surety's  securities,  entitled  to  benefit  of,  §  2864. 

Title  of  thing  offered  passes  to>  when,  §  1502. 

Transfer  for  benefit  of,  to  be  recorded,  §  1184. 

Transfer  of  debtor  void  against,  when,  {$  3439,  3440. 

Transfer  without  valup  not  void,  §§  3442,  3449,  3465, 
8469. 

Trust,  absolute,  in  favor  of  subsequent,  }  869. 

Trust  fund,  how  far  liable  to,  S  859. 

Trusts  for  benefit  of,  §  857. 

Witness  to  will,  as,  §  1282. 
CRIMINAL  LAW.    Warehouseman,    violation    of  law  by. 

punishment,  §  1858f. 
CROPS,  lien  of  mortgage  on  continues    after    severanoe. 
S   2972. 

Mortgage  of,'  §  2955. 

Tenant's  right  to  harvest,  S  819. 
CRUELTY,  apprenticeship  annulled  for,  §  276. 

Defined,   S    ^* 

Divorce,  a»  ground  for,  fiS  92,  98,  146. 
CUBIC  AIR  LAW,  Statute  relating  to,  p.  743. 
CUMULATIVE  voting,  §  307. 

CURATIVE  ACTS.  Act  curing  defective  execution  or 
acknowledgment  of  instrnment,  §  1207;  p.  665, 
Stats. 

CURRENT  MONEY,  borrower  to  pay  in,  |  1913. 

CURTESY  not  allowed,  §  173. 

CUSTODY,  children  of  annulled  marriage,  (  85. 

Children  of,  rules  for  awarding,  §  246. 

Children  of:  See  Divorce;  Parent  and  Child. 

Thing  offered  in  performance  of  obligation,  §  180S. 

DAMAGES,  acknowledgments,  §  1201. 

Admission  to  place  of  amusement  for  refusal  to,  §  54. 

After  suit  brought,  S  328S. 

Agent's  authority,  breach  of  warranty,  damages  for, 

•   3318 
Animals,  for  injuries  to,  t  3340. 
Breach  of  agreement  to  buy  personalty,  for,  i  9811. 
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Breach  of  a^reemeiit  to  buy  realty,  tor,  9  8307. 
Breach  of  agreement  to  conyey  realty,  for,  fi  3S0fi. 
Breach  of  agreement  to  pay  for  personalty  sold,  for, 

§  3310. 
Breach  of  agreement  to  sell  personalty,  f6r,  SS  8308, 

3309. 
Breach  of  covenant  against  encumbranoes,  for,  S  330a. 
Breach  of  covenants  in  deed,  for,  S  3804. 
Breach  of  promise  of  marriage,  for,  {  3319. 
Breach  wi  warranty. of  quality  for  special  purpose,  for, 

S  3314. 
Breach  of  warranty  of  quality  fbr  special  pnrpose,  for, 

§  3313. 
Breach  of  warranty  of  title  to  personalty,  for,  9  3812. 
Carrier  of  messages,  refusal  to  receive,  or  delay  in 

delivering,    §    2209. 
Carrier's  delay,  for,  §  3317. 

Carrier's  obligation  to  deliver,  for  breach  of,  9  3316. 
Carrier's  obligation  to  receive,  for  breach  of,  9  3816. 
Certain,  must  be,  §  3301. 

Chose  in  action,  presumption  as  to  value  of,  9  3356. 
Compensation  defined,  §  3274. 
Contract  fixing,  S9  1670,  1671. 
Conversion,  for,  S9  3336-3338. 
Detriment  defined,  9  3282. 
Dishonor  of  bill  of  exchange,  9  3236. 
Dishonor  of  foreign  bill,  for,  99  3234-3238.  8303. 
Dogs  killing  goats,  sheep  or  poultry,  liability  of  owner, 

9  3341. 
Duel,  injuries  inflicted  in,  99  3847,  3348. 
Employing  materials  belonging  to  another,  for,  9  1038. 
Exemplary,  damages  prescribed  in  code  are  exclusive 

of,  9  3357. 
Exemplary,  for  injury  to  animals,  9  8840. 
Exemplary,  infant's  liability  for,  9  41. 
Exemplary,  in    case  of    malice,    fraud  or  oppression, 

9    3294. 
Exemplary,  lunatic's  liability  for.  9  41. 
Exemplary,  when  recoverable,  in  general,  9  3294. 
Failure  to  quit  by    tenant  after  notice,  treble  rent, 

9  3345. 
Fire,  for  negligently  setting.  9  3346a. 
Forfeiture,  relief  in  cases  of,  9  3275. 
Future  injuries,  for,  9  3283. 
Gas,  refusal  to  furnish,  9  629. 
Guardian's  holding  over,  for,  9  385. 
Holding  over  by  tenant,  treble  rent.  9  8346. 
Holding  over,  for  willful,  9  885. 
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Innkeeper,  for  failnre  to  post  charges,  |  1868. 

Interest  as,  §§  3287-3290. 

Interest,   damages  prescribed   In    cQde  are  ezclnslve 

of,    I    3357. 
Interest  on,  S  3287. 
Killing  sheep  by  dogs,  for,  S  8341. 
Lienor's  for  conversion,  §  3338. 
Limitation  on  amount  of,  S  3368. 
Liquidated,   §5   1670,   1671. 

Liquidated,  not  bar  to  specific  performance,  fi  8889. 
Liquidated  sum,  for  breach  of  contract  to  pay,  §  3302. 
Market  value,  §§  3353,  3354. 
Measure  of.  for  breach  of  contract,  S  8300. 
Measure  of,  for  breach  of  contract  to  pay  liquidated 

sum,  S  3302. 
Measure  of,  in  various  cases,  ${  8300-3341. 
Mortgagee's  liability  for  refusal  to  give  certificate  ot 

discharge,  S  2941. 
Must  be  certain,  §  3301. 
Nominal,  when  recoverable,  S  3360. 
Obligations  not  arising  out  of  contract,  damages  for, 

S  3333. 
Penal,  §§  3344-3348. 

Railroad,  liability  for  refusing  to  provide  ticket,  §  490. 
Railroad,  overcharge  by,  S  489. 
Reasonable  to  be,  S  3359. 
Relief,  in  general,  S  3274. 
Sales,  value  how  estimated,  §§  3353,  3854,  8855. 
Seduction,    for,    §    3339. 
Sheep  killed  by  dogs,  for,  S  8341. 
Specific  relief:  See  Specific  Relief. 
Telegraph  property,  damages  for  malicious  injury  to, 

S    538. 
Tenant  liable  for  treble  rent,  when,  SS  3844,  8845. 
Tenant's  failure  to  quit  after  notice,  treble  rent,  9  8344. 
Thing  in  action,  presumption  as  to  value  of,  §  8356. 
Timber,  for  injury  to,  §  3346. 
Trees,  for  Injury  to,  S  3346. 
Trust,  damages  for  breach  of,  §9  2237,  2238. 
Trustee's  holding  over,  for,  9  3336. 
Value,  how  estimated  in  favor  of  buyer,  9  8854. 
Value,  how  estimated  in  favor  of  seller,  9  8363. 
Value,  how  estimated  where  property  of  peculiar  value. 

9  3355. 
Value  of  thing  in  action,  9  3356. 
Who  entitled  to,  in  general,  9  3281. 
Written    instrument,    presumption   as    to  value   of. 

9  8856. 
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Wrongful  occapatton  of  realty,  for,  9  3334. 
Wrongs,  for,  generally,  8  8333. 

See  Specific  Relief. 

DATE,  delivery  of  deed,  presumption  as  to,  §  1055. 
Negotiable  instrument,  not  necessary  in,  §  3091. 

DAYS,  counted,  in  computing  time,  §  10. 
Business,  are  what,  S  9. 
Grace,  of,  not  allowed,  S  3181. 
Holidays,  are  what,  §§  7,  8. 

DEATH.    Beneficiary    receiving  advancements,   eit^t  on 

heirs,    §    1399. 
Beneficiary  under  will,  rights  of  children,  S  1310. 
Chose  in  action,  survival  of,  I  954. 
Devisee,  of,  before  testator,  §  1344. 
Devisee  or  legatee,  of,  before  testator,  |9  1310,  1343. 
Distribution   of    common    property   on,   of    hnsband. 

S  1402. 
Distribution  of  common  property  on,  of  wife,  §  140L 
Effect  of  on  hiring,  S  1934. 
Employer  or  employee,  death  of,  SS  1996-1998. 
Execution  of  power,  where  one  of  peiBons  in  whom 

vested  dies,  §  860. 
Gift  in  view  of:  See  Gift 
Heir  advanced  to,  of,  before  devisor,  {  1399. 
Husband  and  wife,  of,  effect  on,  homestead,  fi  1266. 
Joint  employee,  death  of,  duty  of  survivor,  S  1991. 
Joint  guardian,  of,  §  252. 

Maker  of  instrument  bearing  nominal  date,  of,  9  3094. 
Marriage,  dissolved  by,  §  90. 

Minor,  of,  representative  may  disaffirm  contract,  §  36. 
Notice  of  dishonor,  how  served  after,  9  3145. 
Notice  of  dishonor  in  Ignorance  of,  l  3146. 
Of  partner,   dissolution,   S    2450. 
Parent,  of,  leaving  child  unprovided,  S  205. 
Satisfying  gift  or  legacy  before  death,  S  1367. 
Seamen,  of,  who  entitled  to  wages,  §  2062. 
Without  heir,  etc.,  d^ned,  9  1071. 

DEBT:  See  Creditor;  Debtor. 

Agreement  to  answer  for.  of  another,  9  1624. 
Extinguished  by  offer  of  payment,  9  1500. 
Homestead,  liable  for  certain,  9  1241. 
Husband  not  liable  for  antenuptial,  9  170. 
Legacies,  how  charged  with,  99  1360,  1361. 
Liability  of  beneficiaries  for  testator's,  9  1877. 
Partner  in  liquidation  may  collect,  oompnantee,  etc, 
9  246L 


Partner  may  require  partnensliip  property  ta  be  ap- 
plied to,  §  2405. 

Pledgee  cannot  sell,  eyldences  of,  S  3006. 

Separate  propery  of  wife  liable  for  her  own,  §  171. 

Separate  property  of  wife  not  liable  for,  of  husband, 
§  171. 

Special  partner,  liability  for,  §  2601. 

Special  partner's  contribution  liable  for,  8  2601. 

Stockholder,  liability  of,  for,  S  822. 

Testator,  property  of,  how  disposed  of  in  payment  <tf, 
S  1359. 

Wife,  earnings  of  not  liable  for,  of  husband,  9  168. 

DEBTOR:     See    Assignment     for     Creditors;     Creditor; 

Fraudulent  Conveyance. 
Application  of  general  performance  by,  S  1479. 
Application  of  payment  of  interest,  9  1479. 
Application  of  performance,  {  1479. 
Contracts  valid,  when,  S  3431. 

Creditor  can  avoid  act  of  for  fraud,  when  only,  §  8441. 
Creditor  is  who,  S  3430. 
Debtor  is  who,  §  3429. 
Effect  of  directions  to,  as  to  performance  by  creditors, 

S  1476. 
Fraudulent  misrepresentation  of,  as  to  pledge,  S  2999. 
Guaranty,  need  not  be  written,  when,  S  2794. 
Insolvent,  defined,  §  8450. 
Joint,  release  of  several,  effect  of,  §  1543. 
Marshaling  of  assets,  S  3433. 
Novation  by  substituting  new  for  old,  §  1531. 
Offer  of  payment  or  performance  stops  interest,  §  1504. 
Offer  of  performance  by  or  for,  §  1487. 
Performance  by  Joint  debtor,  S  1474. 
Performance  must  be  made  by  or  for,  S  1478. 
Preferences,  §  3432. 
Receipt,  may  require,  S  1499. 
Relative  rights  of  creditors,  §  3433. 
Release  of  by  creditor,  effect,  §  1542. 
Release,  general,  by  creditor,  §  1541. 
Rights  of,  upon  prevention  of  performance,  |S  1512- 

1514. 
Surplus  of  rents  and  profits  of  trust  liable  to  creditors, 

when,  9  859. 

DECEIT,  an  essential  element  of  fraud,  §  1572. 
In  general.  §§  1709-1711. 
One  willfully  deceiving  another,  liability,  9  1709. 


Renders  contract  voidable,  S  1567. 

Upon  the  public,  effect  of»  S  1711. 

What  constitatea,  §  1710. 

When  actionable,  §§  1709,  1710. 

See  Fraad. 
DECK,  freight  not  to  be  stowed  on,  S  2117. 

Things  stowed  on,  general  average,  {  2154. 
DECLARATION,  abandonment  of  homestead,  of,  IS  1243, 
1244. 

Homestead,  of,  effect  of  filing  for  record,  §§  1266,  12(9. 

Homestead,  of,  how  acknowledged,  §S  1262,  1266. 

Homestead,  of,  to  be  recorded,  §S  1264,  126S. 

Homestead,  of,  what  to  contain,  S§  1263,  1267. 

Marriage,  of,  action  to  compel,  S  78. 

Marriage,  of,  how  made,  §§  75,  76. 

Marriage,  of,  to  be  acknowledged  and  recorded,  S  77. 

Trust,  of,  act  in  contravention  to,  void,  S  670. 

Trust,  of,  effect  of  omitting  in  grant,  §  869. 

Trust,  of  trustee  must  obey,  §  2258. 

Trust,  of,  what  to  express,  §  2253. 

DEED.    Change  of  name,  act  relating  to  conveyances  in 
case  of,  §  1096,  note. 
Change  of  name,  conveyance  in  case  of,  §  1096. 
Heir,  conveyance  by  valid  unless  will  proved  within 

four  years,  S  1364. 
Escrow,  delivery  in,  S  1067. 
Cemetery  corporations,  deeds  by,  p.  689,  Stata 
Guardian  appointed  by,  §  241. 
Precedent  conditions,  §  1110. 
Re-entry,  when  and  how  made,  §  791. 
Right  of  re-entry  can  be  transferred,  §  1046. 
Surrendering  or  canceling  of  grant  does  not  reconvey, 

8  1058. 
Time  of  creation  of  interest  created  by,  §  749. 
Title  deeds,  to  whom  belong,  S  994. 
When  deemed  a  mortgage,  §8  2924,  2925. 
See  Conveyance;   Transfer. 
DEFAMATION:  See  Libel;    ..ander. 
How  effected,  §  44. 
Right  to  protection  from,  §  43. 
DEFAULT,  divorce  by,  §  130. 

See  Statute  of  Frauds. 

HFECT,  certificate  of  acknowledgment,  in,  action  to  rem 
edy,  S  1202.    . 


Depositor  must  indemnifj  depositary  for,  |  1888. 
Lender  must  indemnify  bonpwer  for,  §  1898. 
Warranty  of  manufacturer  against  latent,  9  1769. 
Will,  in  description  in,  9  1340. 

DEFINITIONS,  absolute  ownership,  §  679. 

Accord,  S  1621.  ^ 

Actual  agency*  \  2299. 

Actual  authority,  \  2816. 

Ajctual  notice,  \  18. 

-Adultery.  \  98. 

Adults,  §  27. 

Agency,  9  2296. 

Agency,  ostensible,  9  2800. 

Agent,  9  2296. 

Agents,  general  and  special.  9  2297. 

Agreement  to  buy,  9  1728. 

Agreement  to  sell,  9  1727. 

Agreement  to  sell  and  buy,  9  1729. 

Annuities,  9  1367. 

Appurtenances,  9  662. 

Auctions,  9  1792. 

Authority,  ostensible,  9  2317. 

Bail,  9  2780. 

Beneficiary,  9  2218. 

Bill  of  exchange,  9  3171. 

Bill  of  lading,  9  2126. 

Bottomry,  9  3017. 

Charter-party,  9  1969. 

Chattel  interests,  9  766. 

Chattels  real,  9  766. 

Checks  9  3264. 

Chose  in  action,  9  953. 

Collateral  consanguinity,  9  1390. 

Collusion,  9  114. 

Common  carrier,  9  2168. 

Community  property,  99  164,  687. 

Compensation,  9  3274. 

Completion  of  appropriation,  9  1417. 

Concealment,  9  2561. 

Conditional  devises  and  bequests,  9  1345. 

Conditions  concurrent,  9  1437. 

Conditions  precedent,  9§  708,  1346,  1436. 

Conditions  subsequent,  9§  708,  1349,  1438. 

Condonation,  9  115. 
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Connivance,  §  112. 

Consignee,  §  2110. 

Consignor,  §  2110. 

Constructive  fraud.  §  1573. 

Constructive  notice,  9  18. 

Contingent  interests,  9  695. 

Continuing  guaranty.  §  2814. 

Contract,  §  1649. 

Contract  of  carriage,  defined,  §  2086 

Contract^^of  n^utual  insurance'    on'' assessment    plan. 

Conveyance,  §  1215. 

Corporation,  §  283. 

Corporations,  private,   §  284. 

Corporations,  public,  §  284 

Covenants   running  with  the  land,  §  1460 

Create  debts.  §  579.  * 

Creditor,  §  3430. 

Debtor.  §  3429. 

Demonstrative  legacy,  9  1357 
Depose.  §  14. 

Deposit  for  exchange.  §  1818 
Deposit  for  safekeeping,  fi  I817 
Desertion,  §  95.        *'"*'*  ^*^'- 

Detriment,  §  3282. 
Deviation,  §  2694. 
Direct  consanguinity,  {  1390. 
Domestic  navigation,  §  962 
Domestic  ship,  9  968. 
Dominant  tenement,  §  803. 
Double  insurance,  9  2641 
Duress,  9  1669. 

Employment,  contract  of,  9  1965 
Escrow,  9  1057. 
Exchange,  9  1804. 
Executed  contract,  9  1661. 
Executory  contract,  9  1661. 
Express  contracts,  9  1620. 
Extreme  cruelty.  9  94. 
Factor,  99  2026.  2367. 
Fee,  9  762. 

Ef*  ^"^°'  exchange,  9  3224. 
Foreign  navigation,  9  962. 
Foreign  ship.   9   963. 
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Freeholds,  §  765. 
Freight,  §  2110. 
Freightage,  §§  2110,  2661. 
Future  Interest,  §  690. 
General  agent,  §  2297. 
General  average,  I  2148. 
General  Indorsement,  §  3112. 
General  legacies,  §  1357. 
General  letter  of  credit,  S  2861. 
General  lien,  §  2874. 
General  partnership,  §  2424. 
Gift,  §  1146. 

Gift,  causa  mortis,  §  1149. 
Good  consideration,  §  1605. 
Goodwill,  §  992. 
Grant,  §  1053. 
Gratuitous  deposit,  §  1844. 
Guaranty,  §  2787. 
Guardian,  §  286. 
Guardian,  general,  §  239. 
Guardian,  special,  §  240. 
Habitual  intemperance,  §  106. 
Head  of  family,  §  1261. 
Hiring,  §  1925. 
Hydraulic  mining,  §  1425. 
Implied  contract,  §  1621. 
Impossibility,  §  1597. 
Income,  §  748. 
Incumbrance,  §  1114. 
Indemnity,  §  2772. 
Indorsement,  §  3108. 
Indorser,  §  3108. 
Inland  bill  of  exchange,  §  3224. 
Inland  carriers,  §  2087. 
Insolvency,  §§  3077,  3450. 
Insurable  interest.  §  2546. 
Insured,  §  25S8. 
Insurer,  9  2538. 
Interest,  §  1915. 
Interest  In  oommon,  fi  685. 
Involuntary  trust.  9  2217. 
Jettison,  9  2148. 
Joint  Interest,  S  683. 
Land,  S  659. 

Letter  of  credit,  9  2858. 
Libel,  9  46. 
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Lien,  §  2872. 
Limited  Interest,  §  692. 
Loan,  §  1884. 

Loan  for  exchange,  {{  1902, 190S. 
Loan  for  money,  §  1912. 
Manager  of  ship,  {  2070. 
Managing  owner  of  ship,  §  2070. 
BAarine  carriers,  §  2087. 
Marine  insurance,  §  2665. 
Marriage,  §  55. 
Mate,  §  2048. 
Mistake  of  fact,  §  1577. 
Month,  §  14. 
Mortgage,  §  2920. 
Negotiable  Instrument,  §  8087. 
Novation,  §  1630. 
Nuisance,  §  3479. 
Object  of  contract,  §  1695. 
Obligation,  S  1427. 
Olographic  will,  §  1277. 
Open  policy,  S  2596. 
Ostensible  agency,  §  2300. 
Ostensible  authority,  §  2317. 
Ownership,  {  654. 
Partnership,  §  2396.. 
Partnership  interest)  §  684. 
Payment,  §  1478. 
Perpetual  interest,  §  691. 
Personal  property,  §  14. 
Pledge,  §§  2986,  2987. 
Policy  of  insurance,  {  2586. 
Prescription,  §  1007. 
Present  interest,  §  689. 
Private  nuisance,  §  3481. 
Privileged  communication,  {  47. 
Promissory  note,  §  3244. 
Property,  §§  14,  654. 
Public  nuisance,  §  3480. 
Qualified  ownership,  §  680. 
Real  property,  §  14. 
Recrimination,  §  122. 
Reinsur..nce,  §  2646. 
Remainder,  S  769. 
Residuary  legacies,  {  1357. 
-^spondentia.  §  3036. 
ersion,  S  768. 
ling  poUcy,  fi  2597. 
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Sale,  S  1721. 

Satisfaction,  {  1523. 

Seamen,  S  2049. 

Seaworthiness,  S  2682. 

Servant,  §§  2009,  2012. 

Servient  tenement,  §  808. 

Several  ownership,  §  681. 

Ship,  §  960. 

Shipping,  S  960. 

Slander,  §  46. 

Special  agent,  9  2297. 

Special  indorsement,  S  8118. 

Special  letter  of  credit,  §  2861. 

Special  liens,  S  2876. 

Specific  legacy,  §  1357 

Storage,  §  1861. 

Succession,  §  1383. 

Surety,  §  2831. 

Testify,  §  14. 

Thing  in  action,  S  953. 

Time,  unreasonable  lapse  of,  §  126. 

Transfer,  §S  1039,  1040. 

Trustee,  §  2218. 

Trustor,  §  2218. 

Undue  influence,  9  1576. 

Valued  policy,  §  2696. 

Vested  future  interest,  §  694. 

Voluntary  transfer,  §  1040. 

Voluntary  trust,  §  2216. 

Ward,  §  237. 

Warranty,  8  1763. 

Willful  neglect,  9  105. 

Words  and  phrases:  See  Words  and  Phrasea 

DEGREE  of  kindred,  how  established,  9  1389. 

DELAY,  creditor,  of,  does  not  discharge  guarantor,  9  2823. 

Carrier  to  travel  without  unreasonable,  9  2104. 

Deemed  deviation,  when,  9  2694. 

Bxcuse  of  performance  by,  9  1511. 

How  excused,  9  1511. 

In  performance  compensated  for,  when,  9  1492.  ; 

Insurance,  notice  of  loss  under  to  be  givei^  without,  | 

99  2633,  2686. 

Presentment,  in,  of  bill  of  exchange,  effect  of,  9  8189. 

Presentment,  In,  of  notice  of  dishonor  excused  when, 
9  3168. 

Presentment,  in,  of  promissory  note,  effect  of,  9^3248. 

civil  Ood«-« 
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Presentment   of   bill   of  exchange.   In,   bow   excnaed. 

§  3219. 
Presentment  of  check,  in,  effect,  §  3255. 
Protest,  In,  how  excused,  S  3280. 
Reasonable    groiinds    for,    rebuts    presumption    from 

lapse  of  time,  §  126. 

DELINQUENT  assessment,  action  to  recover  stock  sold 
for,  9  347. 
Assessment,  sale  of  stock  for,  S  341. 

DELIVERY,  construcUve,  §  1059. 

Contract  In  writing  takes  effect  on,  §  1626. 

Deemed  time  of  creation  of  interest,  §  749. 

Deposit,  of,  by  joint  owners,  §  1827. 

Deposit,  of,  demand  necessary,  §  1823. 

Deposit,  of,  on  demand,  fi  1822. 

Deposit,  of,  place  of,  S  1824. 

Employee  not  to  deliver  without  demand,  §  1987. 

Freight  of,  place  of,  §9  2118,  2119. 

Freight,  of,  to  holder  of  bill  of  lading,  §  2131. 

Freight,  of,  to  whom  and  manner  of,  9  2118. 

Gift,  of,  necessary,  9  1147.     . 

Goods  sold,  of,  buyer's  directions,  9  1757. 

Goods  sold,  of,  expense  of,  9  1755. 

Goods  sold,  of,  notice  of  election  as  to  mode  of,  9  1756. 

Gkx>ds  sold,  of,  reasonable  hour,  9  1758. 

Goods  sold,  of,  when  to  be  made,  9  1753. 

Goods  sold,  of,  where,  9  1754. 

Grant,  of,  necessary,  9  1054. 

Grantee,  to,  necessarily  absolute,  9  1056. 

In  escrow,  9  1057. 

Pledge,  essential  in,  9  2988. 

Presumption  of  time  of.  9  1055. 

Thing  bought,  to  be  paid  for  on,  9  1784. 

DEL  NORTE  COUNTY,  tolls  in,  9  514. 

DEMAND,  agent  to  deliver  to  third  person  on,  9  2344. 
Deposit  need  not  be  delivered  without,  9  1323. 
Deposit  to  be  delivered  on.  9  1322. 
Employee  not  bound  to  deliver  without,  9  1987. 
Employee,  to  render  account  without,  9  1986. 
Goods  sold  to  be  delivered  upon,  9  1753. 
Guarantor,  upon,  unnecessary,  9  2807. 
Lent  thing  need  not  be  returned  unless,  when,  9  1895. 
Lent  thing  to  be  returned  without,  9  1395. 
Negotiable  instrument,  of  payment  of,  when  jieoeasary. 

9  3180. 
Performance,  of,  how  waived,  9  8004. 
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Pledgor  of    perfonnaiice,  on»    must    be  before  sale, 

8  3001. 
Restoration  of  thing  wrongfully  taken,  necessity  of, 

S  1713. 
Servant  to  deliver  without,  §  2014. 
DEPOSE,  includes  what,  §  14. 

DEPOSIT:  See  Depositary:  Warehouseman. 
Abandoned  thing,  S  1372. 
Animals,  of,  §  1831 
Borrower:  See  loan. 
Charges,  sale  to  satisfy,  8  1857. 
Depositor,  who  is,   §  1814. 
Exchange,  for,  §  1878. 
Exchange  for,  defined,  S  1818. 
Finder,  duty  of,  8  1865. 
Finder  may  put  thing  found  on  storage,  8  1868. 
Finder,  obligation  of,  8  1864. 
Finder,    surrender  of  thing    found  exonerates  from 

liability,    8    1871. 
Finder  to  notify  owner,  etc.,  8  1866. 
Found  property,  claimant  to  prove  ownership,  8  1866. 
Gratuitous,   defined,   8   1844. 
Hire,  for,  called  storage,  8  1851. 
Indemnify,  depositor  to,  8  1838. 
Innkeeper,  with,  88  1869,  1860. 
Involuntary,  duty  of  person  taking,  8  1816. 
Involuntary,  how  made,  8  1816. 
Involuntary,  gratuitous,  8  1846. 

Joint,  8  1476. 

Joint,  delivery  to  depositors,  8  1827. 
kinds  of,  8  1813. 
Lien  for  storage,  8  1856. 
Lien,  sale  to  satisfy,  8  1867. 
Loan:  See  Loan. 

Loss  or  injury,  liability  for,  8  1838. 
Money  in  payment  of  debt,  of,  8  1600. 
Reward  of  finder,  8  l^ti7. 
SafeKeeping,  for,  defined,  8  1817. 
Sale  of  perishables,  88  1837,  1857. 
Sale  of  property,  when  may  be  ordered,  8  1857. 
Sale  of  thing  found,  88  1869,  1870. 
Savings  bank,  surviving  spouse,  8  579. 
Storage,  88  1851-1857.    See  Storage. 
Termination  of,  88  1854,  1855. 

Termination,  right  of,  when    agreement  as  to  time, 
8  1866. 


Thing  wrongfully  detained,  noUee  to    owner  Iqr  <!•- 

positary,  S  1826. 
Unclaimed  deposits,  banks  to  publish  statements  of* 

pp.   674,   675,  Stats.    ' 
Use  of  thing  loaned,  §  1890. 
Voluntary,  now  made,  S  1814. 

See   Depositary;    Warehouseman. 
DEPOSITARY:  See  Deposit;  Warehouseman. 
Adverse  claim,  notice  of,  to  owner,  S  1825. 
Animals,  of,  duty  toward,  S  1834. 
Animals,  compensation  for  part  of  week,  S  lS6«i. 
Cyompensatlon  of,  for  part  of  weeK  or  month,  }  1868. 
Delivery  by,  notice  to  owner  of  adverse  claim,  §  1825. 
Delivery  by,  not  required  before  demand,  S  1823. 
Delivery  by,  of  thing  owned  jointly,  §  1887. 
Delivery  by,  on  demand,  S  1822. 
Delivery  by,  on  demand,  when  excused,  9  1822. 
Delivery  by,  place  of,  i  1824. 
Depositor  must  indemnl^,  for  what,  }  1833. 
Gratuitous,  care  required  of,  |  1846. 
Gratuitous,  creditor  is,  when,  {  1505. 
Gratuitous,  duties  cease,  when,  §  1847. 
Hire,  for,  compensation  for  parts  of  week,  etc,  S  1853. 
Hire,  for,  degree  of  care  reqiuired  of,  fi  1852. 
Hire,  for,  finder  has  obligations  of,  when,  S  1864. 
Hire,  for,  who  is,  §  1851. 
Insurable  interest  of,  S  2548. 
Involuntary,  notice  to  owner  to  remove,  S  1847. 
Liability  for  loss  or  injury,  S  1838. 
Liability  to  rightful  owner  of  thing  deposited,  S  1826w 
Lien  of,  for  storage,  §  1866. 
Negligence,  limitaUon  of  liability  for,  {  1840. 
Notice  to  owner  of  thing  wrongfully  detained,  S  1826. 
Opening  deposit,  obligation  as  to,  {  1835. 
Perishables,  may  sell  when,  §  1837. 
Person  ofEering  thing  in  performance,  |  1503. 
Sale  by,  of  storage  property,  §  1857. 
Sale  of  thing  in  danger  of  perishing,  (  1837. 
Seller  of  pereonalty  is,  before  delivery,  §  1748. 
.  Service  by,  duties  and  liabilities    prescribed  by  title 

on  employment,  §  1839. 
Thing  wrongfully  detained,  exoneration  of  depositary, 

§  1826. 
Use  of  deposit,  rights  and  obligations  as  to.  §  1835. 
Use,  wrongful,  liability  for,  §  1836. 
Who  is,  n  1814,  1851. 
■^CENT:  See  Succession. 
Statute  of,  S  1386. 
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DESCRIPTION,  agreement  to  compensate  for  errors  of, 
effect  of.  S  1690. 
Error  of,  In  wUl,  how  remedied,  S  1840. 

DESERTION:  See  Divorce. 
DESTRUCTION  of  will  is  revocation,  S  1292. 
Of  will,  how  proved,  §  1293. 
Of  written  contract,  effect,  §9  1«99,  1700. 
DETENTION,  of  person  or  property  avoids  contract,  when, 
S  1569. 
Of  property,  damages  for,  S  8335. 
DEVIATION,  carrier  not  to  make,  §  2104. 
Marine  insurance,  §§  2692-2697. 
Defined,  §  2694. 
DEVISE:  See  Wills. 
DEVISEES:  See  Wills. 
DILIGENCE:  See  Care. 
DIRECTION,  buyer's,  as  to  delivery,  §  1757. 
Carrier  to  follow  whose,  }§  2116,  2116. 
Employee  to  follow,  S  1981. 
Factor  to  follow,  §  2027. 
Trastee  must  follow,  I  2258. 
DIRECTOR:  See  Corporations. 
DISAFFIRMANCE  of  infants'  contracts,  S§  35,  37. 
DISCHARGE  of  employee,  89  1996,  2000. 

Of    principal    does    not    discharge  guarantor,  when, 

§    2825. 
Of  servant,  S  2015. 
Of  trustee.  §§  2233,  2282. 

Of  trustee,  duties  of,  before  accepting  his,  §  2260. 
Of  trustee,  who  succeeds  after,  89  2287-2289. 
DISSOLUTION,  corporations:    See  Corporations,  XVIL 

Banks  and  trust  companies,  p.  676,  Stats. 
DISTRIBUTION,  community  property  on  divorce,  8  147. 
Effect  of  advancements  on  8  1396  et  »wi. 
Intestates,  of  property  of,  88  1884,  1386. 
Order  for,  subject  to  revision  on  appeal,  8  148. 
Rules  of  descent  and  distribution  in  case  of  intestacy, 

8  1386. 
Rules  of  where  one  dies  inteetete,  8  1386. 
DISTRICT    ATTORNEY.      Action    for    penalty    against 
bridge,  ferry,  etc.,  corporation,  8  630. 
Examination  into  affairs  of  corporation  by,  8  Sjs2. 
DIVIDENDS:  See  Corporations. 

Amounts  to  be  reserved  before  making  by  Insu: 
corporation,  8S  429,  481,  482. 
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DIVISION  FENCE.    BaBoment  of  mainteDance,  S  801« 

DIVORCE,  adultery  defined,  S  93. 

Adultery  of  husband,  legitimacy,  how  affected  hy  di- 
vorce for,  §  144. 
Alimony,  community  and  separate  property,  order  ot 

resort  to^  §  141. 
Alimony,  execution  for,  §  137. 
Alimony,  modifying  orders  granting,  |S  137,  189. 
Alimony,  pendente  lite  when  allowed,  S  137. 
Alimony,  permanent,  §  139. 
Alimony,  receiver,  }  140. 
Alimony,  security  for,  §  140. 
Alimony,  when  divorce  not  granted,  S  136. 
Alimony,  when  wife  has  sufficient  support,  S  142. 
Annulment  of  marriage,  §§  82-86. 
Appeal,  revision  of  order  disposing  of  property,  §  148. 
Children,  custody,  care  and  maintenace  of,  fi  188. 
Children,  order  relating  to,  modification  and  vacation 

of,  §  188. 
Children  are  legitimate,  S  1887. 
Children,   community  and  separate   property  may  be 

subjected  to  support  of,  §  148. 
Children:  See  Parent  and  Child. 
Collusion  defeats,  8  HI. 
Collusion  defined,  §  114. 
Collusion,  presumption  of,  from  lapse  of  time,  U  125, 

126. 
Community  property  disposed  of,  how,  §  146. 
Condonation  as  a  bar,  §  128. 
Condonation  as  recriminatory  defense,  }  123. 
Condonation  avoided  by  concealment,  §  120. 
Condonation  cures  desertion,  §  102. 
Condonation  defeats,  §  111. 
Condonation  defined,  §  115. 
Condonation,  evidence,  what  Is  not,  §  118. 
Condonation  implies,  what,  §  117. 
Condonation,    presumption    of,    from    lapse    of   time, 

§§  126,  126. 
Condonation,  refusal  of  offer  of  amounts  to  desertion, 

§  102. 
Condonation,  requisites  to,  §  116. 
Condonation  revoked  how,  S  121. 
Condonation,  when  can  be  made,  S  119. 
Connivance  defeats,  |  111. 
Connivance  defined,  |  112. 
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Ck>nniTance  manifested,  how,  §  113. 

Connivance,  presumption    of,    from    lapse    of    time,  • 
§§  125,  126. 

Counsel  fees,  allowing  pendente  lite,  §  137. 

Counsel  fees,  execution  for,  S  137. 

Counsel  fees,  what  property  to  be  resorted  to,  §  141. 

Cruelty,  desertion  induced  by,  §  98. 

Cruelty,  extreme,  defined,  §  94. 

Custody  of  children,  modification  or  vacation  of  or- 
ders, §  138. 

Custody  of  children,  orders  respecting,  J  138. 

Decision  and  conclusions  of  law  filed  as  in  other  cases, 

§  131. 
Decree    not    granted    on    uncorroborated    statements, 

§  130. 
Decree  restores  parties  to  unmarried  state,  f  91. 
Defalt,  decree  not  granted  by,  §  130. 
Default  o':  defendant,  proof  of  allegations,  §  130. 
Defen-      to  actions  for,  §  111. 
Denying,  grounds  for,  9  HI- 
Desertion  by  refusal  to  abide  by  husband's  selection  of 

home,  §  108. 
Desertion,  by  selecting  unfit  domicile,  S  104. 
Desertion  cured,  how,  S  lOii. 
Desertion  defined,  §  95. 

Desertion,  in  case  of  cruelty,  who  commits,  S  98. 
Desertion,  in  case  of  fraud  or  stratagem,  who  commits, 

9  97. 
Desertion  induced  by  cruelty,  9  98. 
Desertion  Induced  by  fraud  or  stratagem,  9  97. 
Desertion  manifested,  how,  9  96. 
Desertion  must  extend  year,  9  107. 
Desertion    refusal  to  offer  of  condonation  amounts  to, 

9  102. 
Desertion,  refusal  of  reconciliation  amounts  to,  when« 

9  101. 
Desertion,  return  and  soliciting  of  condone  :ion,  9  102. 
Desertion,  separation  becomes,  when,  9  100. 
Desertion,  separation  by  consent  is  not,  9  99. 
Desertion,  what  amounts  to,  9  96. 
Disposition  of  homestead  and    community,    mode    of, 

9  146. 
Disposition  of  homestead  and  community,  order  for, 

9  147. 
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Disposition  of  homestead  and  community,  revision  of 

order  for,  on  appeal,  S  148. 
-   Disposition  of  property,  order  for,  §  147. 

Domicile,  each  spouse  may  have,  on  separation,  §  129. 

Domicile  of  wife  in  actions  for,  §  129. 

Domicile  fixed  by  husband,  refusal  of  wife  to  abide  by, 

is  desertion,  S  103. 
Domicile,  husband  may  fix,  §  103. 
Domicile,  presumptions  as  to  do  not  apply  In,  S  129. 
Domicile*  unfit,  husband  selecting,  amounts  to  deser- 

Uon,    §    104. 
Extreme  cruelty,  what  is,  §  94. 
Evidence,  not  granted  on  uncorroborated  testimony  of 

parties,  §  130. 
Evidence  of  facts  alleged  necessary,  §  180. 
Fiaal  judgment,  entered  when  divorce  denied,  {  13L 
Final  judgment  when  entered  on  interlocutory  judg- 
ment and  rights  on,  |  WL 
Grounds  f or»  |  92^ 
Grounds  for  denying,  S  111. 
Habitual  intemperance  defined,  S'106. 
Habitual  intemperance  must  extend  year,  §  107. 
Homestead  disposed  of,  how,  }  146. 
Interlocutory  judgment,  appeal  may  be  taken  in  six 

months,  8  131. 
Interlocutory  judgment,  death  of  party  after,  elfect  on 

rli^t  to  enter  final  Judgment*  (  132. 
Interlocutory  judgment  entered  when  divorce  granted, 

§  131. 
Interlocutory  judgment,  final  judgment  may  be  en* 

tered  on  in  one  year,  §  132. 
Interlocutory  judgment,  final  judgment  on,  effect  of 

and  rljghts  under,  S  132. 
Interlocutory  judgment,  final  judgment,  entry  of,  on. 

does  not  validate  prior  numriage,  S  132. 
Interlocutory  judgment,  final  judgment,  when  entered 

where  appeal  taken  or  new  trial  asked,  S  132. 
Lapse  of  time  defeats,  S  111. 
Lapse  of  time  establishes  what  presumptions,  %l  126, 

126. 
Limitation  defeats,  §  111. 
Legitimacy  of  children  bom  after,  |  194. 
Legitimacy  of  children  when  divorce  for  adultery  of 

wife,  §  146. 
Limitation  of  acticms  for,  St  124-127. 
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Maintenance,  action  for  without  divorce,  §  137. 

Maintenance  decreed  when  divorce  denied,  S  136. 

Maintenance,  receiver,  §  140. 

Maintenance,  security  for,  S  140. 

Maintenance,  what  property  resorted  to,  S  141. 

Maintenance,  where  divorce  denied,  }  136. 

Marriage:  See  Marriage. 

Nullity  of  marriage,  eftect  on  legitimacy  of  children, 
S  84. 

Presumptions  arising  from  lapse  ot  time,  §S  126,  126. 

Proof  of  facts  alleged  necessary,  §  130. 

Recrimination  defeats,  9  Ill- 
Recrimination  defined,  §  122. 

Recrimlr^tory' defense,  condonation  as,  fi   1^. 

Referee,  decree  not  granted  on  any  finding  or  state- 
ment of,  §  130. 

Referee,  proof  to  be  on  question  and  answer,  §  130. 

Remarriage  within  one  year  from  entry  of  interlocu- 
tory decree  forbidden,  §  61. 

Residence,  actual,  proof  of  required,  §  129. 

Residence,  length  of,  required  of  plaintiff,  §  128. 

Residence,  presumptions  do  not  apply  in  proof  of,  S  129. 

Separation,  consent  to  revocable,  §  101. 

Separation,  each  spouse  may  have  separate  domicile 
on  separation,  §  129. 

Separation,  when  amounts  to  desertion,  {§  100,  101. 

Separation,  when  not  desertion,  §  99. 

Willful  neglect  defined,  S  105. 

Willful  neglect  must  extend  year,  §  107. 

DOG,  killing  sheep  by,  S  3341. 

See  Animals. 

DOMESTIC  NAVIGATION  defined,  S  962. 
Domestic  ship,  what  is,  §  963. 
Vessel,  when  engaged  in,  S  962. 

DOMESTIC    RELATIONS.    Divorce:    See    Guardian    and 
Ward;  Husband  and  Wife;  Parent  and  Child. 
Abduction  for][)idden,  S  49. 
Seduction  forbidden,  S  49. 

DOMICILE,  divorce,  proof  of  actual,  required  in,  S  129. 
Guardian  to  select,  §  248. 
Husband  selects  unfit,  wife  not  bound,  §  104. 
Husband  to  select,  9§  108,  156. 
In  divorce,  requisites  in  regard  to,  S  128. 
Infant's,  §  218.  ^_ 
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Law  of,  governs  personal  property*  §  ^6- 
Separation  of  husband  and  wife,  domicile  in  case  of, 

§  129. 
Unfit,  selecting,  amounts  to  desertion,  S  104. 
Wife,  domicile  of,  on  suit  for  divorce,  S  129. 

DOMINANT  TENEMENT:  See  Easements. 

DOUBLE  INSURANCE:  See  Insurance. 

DOUBTFUL  WORDS  in  will,  §  1323. 
In  contract,  §  1654. 

DOWER  not  allowed,  §  173. 

DUEL,  damages  for  injuries  inflicted  in,  §§  3347,  3348. 

DUPLICATE,  alteration  of,  §  1701. 
Will,  of,  revocation  of.  §  1295. 

DURESS  as  ground  for  annulment  of  marriage,  S  82. 
Consent  obtained  by,  §  1567. 
Consists  in  what,  §  1569. 
Contract  under,  voidable,  §§  1667,  1689. 
Marriage  voidable  when   consent   ob^aiaed   by   force, 

§  58. 
Kedcisaion  for,  §  1689. 
Will  procured  or  revoked  by,  §  1272. 

EARNINGS,  illegitimate  unmarried  minor,  of,  S  2'^0. 
Legitimate  unmarried  minor,  of,  §  197. 
Minor  children,  of  §  169. 
Wife,  of,  §§  168,  169. 

EASEMENT,  apportionment  of,  §  807. 

Attached  to  land,  enumeration  of,  §  801. 
Attached  to  land,  not  enumerated,  §  802. 
Dominant  tenement,  action  by  owner  of,  §  809. 
Dominant  tenement  defined,  §  803. 
Enumeration  of,  §§  801,  802. 
Extent  of,  §  806. 
Extinguished,  how,  §  811. 
Future  owner,  right  of  to,  §  808. 
Grantable  by  whom,  §  804. 
Held  by  whom,  §  805. 
How  far  usable  by  expectant  owner,  §  808. 
Irrigation,  right  of,  §  652. 
Lateral  and  subjacent  support,  §  832. 
Not  attached  to  land,  §  802. 
Partition  of,  apportionment,  §  807. 
Servient  tenement,  action  by  owner  of  for  poasesston, 
I  810. 
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Servient  tenement  defined,  9  803. 

Transfer  of  property  carries,  §  1104. 

What  pass  with  property  conveyed,  §  1104. 

Who  cannot  hold,  §  805. 
EJECTMENT.    Damages  for  wrongful   occupation,  meas- 
ure ot  §  3334. 

Tenant  to  give  notice  of,  §  1949. 

Without  notice,  §  793. 
ELECTION,  accession  to  personalty,  election  of  owner,  S 
1082. 

Corporate:    See  Corporations. 

Notice  of  election  as  to  delivery  of  chattel,  §  1756. 

ELECTIONS.  Day  a  holiday,  §  7. 

ELECTRIC  CORPORATION,  franchise,  proceedings  prior 
to  the  grant  or  sale  of,  §  497. 
See  Lighting  Corporation. 
ELECTRICITY,  rights  of  steam  railroad   to   use,   p.   772. 

Stats.    Also  S  465,   note. 
ELEVATED  RAILWAYS,  franchise  for,  majority  of  front- 
age to  sign  petition,  §  492. 
Franchise  for,  terms  and  conditions,  §  492. 
Supervisors  may  grant  franchise  for,  §  492. 
EMANCIPATION  of  child,  §  211. 

EMINENT  DOMAIN,  crossings,  railroad,  condemning  land 
for,  §  472. 
Right  of,  in  general,  §  1001. 

EMPLOYMENT:     See  Master  and  Servant. 
ENDOWMENT  INSURANCE:     See  Mutual   Insurance   on 
Assessment  Plan. 

ENEMY,  PUBLIC:    See  War. 

Cannot  he  Insured,  §  2540. 

Carrier  not  liahle  for  damages  caused  by,  §  2194. 

Perform*ince  prevented  by,  §  1511. 
ENROLLMENT  of  vessels  governed  by  federal  laws,  §  966. 
ENTICEMENT,  apprentice,  of,  a  misdemeanor,  §  275. 

Child  from  guardian,  forbidden,  §  49. 

Child  from  parent,  forbidden,  §  49. 

Of  wife,  forbidden,  §  49. 
EQUAL  RIGHTS:     See  Civil  Rights. 

Proceedings  where  succession  to  estate  not  claimed, 
§§  1405,  1406. 
ESCHEAT.    Intestate's  property  escheats,  when,  §  1386. 

Property  escheated,  su'bjflfibtp  charges  and  trusts,  8 
1407.  J—— -^ 


E8CR0W,  deliyery  in,  §  1057. 

Definition  of,  §  1057.  

ESTATES:    See  Estates  of  Decedents;  Snoeesslon;  Wills, 
Property,  Real  Property. 
Conveyance  by  heir  yalld   nnless  will  proved   within 

four  years,  §  1864. 
Intestates,  chargeable  with  debts,  §  1858. 
May  be  created  in  %  term  of  years,  §  778. 
Owner  of  rights  of  In  nse  of  land,  §  818. 
Remainder  for  life  or  term  of  years  must  be  to  one  la 

esse,  §  777. 
Rent  due  upon  lease  for  life,  how  recovered,  {  824. 
Successive  cannot  be  limited  except  to  persons  in  be- 
ing, §  774. 
ESTATES  AT  WILL  are  chattel  interests,  §  766. 
Not  subject  to  execution,  §  765. 

ESTATES  FOR  LIFE.    Duty    of    owner    to    pay    taxes. 

charges  and  aasessments,  §  840. 
Duty  of  owner  to  repair,  §  840. 
Grant  by  owner  of,  effect  of,  §  1108. 
Legatee  for  life,  inventory  by  and  what  to  contain,  § 

1365. 

ESTATES  FOR  YEARS  are  chattels  real,  §  765. 
Grant  by  owner  of,  effect  of,  §  1108. 
Limitation  on  power  of  suspension^  §  770. 

ESTATES  OF  DECEDENTS.     All   property   of  Intestate 

chargeable  with  debts,  §  1368. 
Beneficiaries'   liability  for   testator's    obligations.    ( 

1377. 
Bona  fide  purchaser  from  one  claiming  by  succession, 

effect  of  will,  §  1864. 
Community  property  on  husband's  death    subject   to 

debts  and  family  allowance,  S  1402. 
Elxpenses  of  administration  and  allowances  to  ftunily 

to  be  first  paid,  §  1859. 
Heir's  conveyance  good  unless  will  proved  within  toor 

years,  §  1864. 
Intestate's  estate  chargeable  with  debts,  }  1359. 
Order  of  resort  for  payment  or  debts,  §  1859. 
Successors  liable,  for  decedent's  obligations,  §  1408. 
See  Executors  and  Administrators;  Suocession;  WIDM, 

ESTATES  OF  FREEHOLD  defined,  %  765. 
STATES  TAIL,  abolished,  §  768. 


E8T0PPEL,  after-acquired    title    inarea    to    mortgagee, 
t  29S0. 
Conyeyance  passes  after-acauired  title,  S  1106. 
Failure  to  forbid  act  done  on  one's  behalf,  §  8519. 

E8TRAY.    Finder  of  property,  In  general,  §§  1864-1872. 

EVIDENCE:     See  Witnesses. 

Certificate  of  change  of  names  in  partnership,  §  2471. 

Certificate  of  proof    of    Instmment,    what    to    state, 
§  1200. 

Certificate  of  restoration  of  lunatic  raises  presnmptiQii 
of  capacity,  §  40. 

Certificate  of  shipmaster  to  exertions  to  saye  vessel, 
§  2069. 

Certified  copy  of  articles  of  incorporation  prima  facie, 
§  297. 

Condonation,  evidence  of,  §  118. 

Divorce,  not  on  uncorroborated,  §  130. 

Execution  of  instruments,  proof  of,  when  not  acknowl- 
edged, §  1195. 

Handwriting  proved,  how,  §§  1198,  1199. 

Insurance,  of  loss,  §  2634. 

Marriage,  how  proved,  §  57. 

Oral  stipulations,  etc.,  superseded  by  writing,  S  1626. 

Record  of  inventory  of  wife's  property,  §  166. 

Records,  certified  copies  of  instruments  defectively  ex- 
ecuted as  evidence,  §  1207. 

Register  of  partnership  names  as,  §  2471. 

Subscribing  witnesses,  manner  of  proving  instrument 
l>7,  §§  1196-1199. 
EXCAVATION,  right  of,  by  lateral  owner,  §  882. 

EXCEPTIONS.    General  authority  of  agent,  exceptions  to, 
§  2322. 

EXCHANGE,  bill  of:     See  Negotiable  Instraments. 
Defined,  §  1804. 

Deposit  for,  §§  1813,  1818,  1878. 
Form  of  contract,  {  1806. 
Loan  for,  §8  1902-1906. 
Loan  for:    See  Loan. 

Parties  have  rights  of  buyers  and  sellers,  §  1806. 
Personalty  passes  by,  when,  §  1140. 
Personalty  ptasses  under  executory  agreement  when. 

S  1141. 
Title  when  only  transferred  by  exeoutory  agreement  ol 

§  1142. 
Warranty  of  money,  §  1807. 
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EXECUTION.    Alimony  and  counsel  fees,  ezecntlon  for, 

§  187. 
Bstates  at  will  not  Ba1)ject  to  sale  under,  §  765. 
Exemption  of  estates  at  will,  §  765. 
Franchise  may  be  sold  under,  S  388. 
Franclilse,  sale  of,  duties  and  lia;bllitle8,  §  391. 
Franchise,  sale  of,  redemption  of,  9  392. 
Franchise,  sale  of,  where  made,  §  893. 
Homestead  not  subject  to,  generally,  S  1240. 
Homestead  subject  to,  when,  §  1241. 
Lien  of  officer,  §  3057. 

Mortgaged  personalty,  against,  ^  2968-2970. 
Mortgaged  property,  how  levied  on,  §  2969. 
Mortgaged  property,  sale  under  attachment  and  dl0> 

position  of  proceeds,  §9  2968,  2970. 
Principal  bound  by,  incomplete,  S  2331. 
Principal  whether  bound  by,  in  excess,  §  2333. 
Redemption  of  franchise,  §  392. 

EXECUTOR  AND  ADMINISTRATOR:     See  EsUte  of  De- 
cedent. 

Apprenticing  minor,  §  265. 

Apprentice  or  cleili,  power  of  to  bind  child  as.  |  267. 

Authority  given  to  to  appoint  executor  is  void,  S  1372. 

Authority  of,  before  qualification,  §  1373. 

Chose  in  action,  when  passes  to,  §  954. 

Corporation,  act  authorizing  to  act  as,  p.  702. 

Devise,  specific,  may  be  authorized  to  sell,  §  1363. 

Disafilrmance  by,  of  Infant's  contract,  ^  35. 

Executor  according  to  the  tenor  of  will,  §  1371. 

Executor  not  to  act  until  qualified,  9  1373. 

EhLpense  of  administration,  order  of  payment,  9  1359. 

Foreign,    satisfaction    of    mortgage    on    record    by, 
§  2939%. 

Legacy,  specific,  may  be  authorized  to  sell,  9  186S. 

Person  intended  as  executor  but  not  named,  appoint- 
ment of,  §  1871. 

Property  specifically  bequeathed,  may  be  authorised  to 
sell,  §  1363. 

Power  to  bind  minor  as  apprentice,  §  265. 

Qualified,  not  to  act  till,  9  1373. 

Rights  of  one  who  was  intended  to  be  appointed,  § 
1371. 

Specific  bequest,  may  be  authorized  to  sell«  9  1868. 

Stock  of  decedent,  executor  to  represent,  9  818. 

Wages  of  deceased  seamen,  8  2062. 

See  Estates  of  Decedenti;  Wills. 
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EXECUTORY,  agreement  for  sale  of  real  property,  S  1731. 
Agreement  transfers  title,  when,  §  1141. 
Consideration,  §  1609. 
Consideration  ascertained,  how,  §  1611. 
Consideration  need  not  be  stated,  S  1610. 
Contract  of  marriage  to  be  in  writing,  §  1624. 
Contract  defined,  §  1661. 
Contract,  covenants  when  required  by,  §  1733. 
Grant  on  condition  precedent,  §  1110. 
Instrument,  implied  warranty  on  sale,  §  1774. 

EXEMPLARY  DAMAGES:     See  Damages. 

EXEMPTIONS.    Assignment  for  creditors,  exempt  proper* 

ty  does  not  pass,  §  3470. 
Homestead,  of,  §§  1240,  1241. 
Homestead  sale,  of,  proceeds  of,  §  1257. 
Moneys  arising    under    mutual    assessment    contract, 

§  453k, 
Shares  in  building  and  loan  associations,  exemption  of, 

§  643. 
EXONERATION,  carrier  of,  on  delivery  of  bill  of  lading. 

§  2131. 
Gratuitous  pledge  holder,  of,  §  2995. 
Guarantors,  of,  S  2819. 
Innkeeper,  of,  §  1860. 
Lender,  of,  from  liability,  §  1892. 
Owner,  of,  from  claim  of  finder,  §  1871. 
Partner,  of,  on  renunciation  of  future  profits,  §  2417. 
Shipmaster,  of  on  abandonment,  §  2041. 
Surety,  of,  5§  2840,  2845. 

See  Suretyship. 

EXPECTANCY,  insurable  Interest  in,  8§  2547,  2549. 
Mere  expectancy  is  not  an  Interest,  §  700. 

EXPECTANT  ESTATES:     See  Future  Interests. 

EXTENSION  of  existence  of  corporations,  SS  401,  402. 
Of  time  of  sale  of  stock,  §  345. 

FACT,  actual  fraud^  question  of,  S  1574. 

Concealment  makes  condonation  void,  §  120. 
Fraudulent  intent,  question  of,  §  3442. 
Mistake  defined,  1577. 
Mistake  of  foreign  law,  a  mistake  of,  §  1579. 

FACTOR,  actual  authority  of,  §  2368. 
Agent,  factor  as,  §  2367. 
Barter  by,  §  2368. 
Consignments:     See  Consignment. 
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Credit  by,  §  2028. 

Credit,  power  to  sell  on,  §  2868. 

Defined,  §§  2026.  2367. 

Del  credere.  S§  2029,  2794. 

Delegation  of  authority  by,  §  2868. 

Guaranty,  §  2794. 

Guaranty  commission,  liability  on,  S  2029. 

Guaranty  of  sales  by,  need  not  be  written,  8  2794. 

Instructions,  duty  to  obey,  §  2027. 

Insurance  by,  §  2368. 

Liability,  cannot  relieve  himself  from,  8  2030. 

Lien  of,  5  3053. 

Mortgage  by,  §  2368. 

Obedience  required  from,  §  2027. 

Ostensible  authority  of,  §  2369. 

Pledge,  no  power  to,  §  2368. 

Sale  by,  for  reimbursement,  §  2027. 

Sale  by,  on  credit,  §  2028. 

PAIR:     Agriciltural  fair  corporations,  SS  620-622. 

FAL8E  REPRESENTATIONS:     S0e  Fraud;  Insurance. 

PARE:    See  Carrier;  Railroad. 

PATHER:     See  Parent  and  Child. 
PEE  SIMPLE  defined,  §  762. 

Limiting  upon  a  fee,  S  778. 

Owner  in,  surface  and  everything  above  and  below  be- 
longs to,  §  829. 

Title,  when  presumed  to  pass,  S  1105. 

What  estates  are  fees,  §  762. 

Words  of  Inheritance  unnecessary,  9  1072. 

Word  heirs  not  necessary  to  pass,  §  1329. 
PEES,  recorder's,  9  1166. 

Foreign  corporations,  fees  required  of,  p.  772,  Stats.; 
9  409. 

PEE  TAIL  abolished,  §  768. 

PELONY,  ground  for  divorce,  9  92. 

Limitation  of  action  of  divorce  for,  §  124. 

Warehouseman,  violation  of  law  by,  9  1858f. 
PEMALE  under  eighteen,  minor,  9  25. 

Of  fifteen  may  marry,  9  66. 

PEME  COVERT:     See  Husband  and  Wife;  Harried  Wo- 
man. 

PENCES,  coterminous  owner  bound  to  mAJntAiii    9  341. 
Division,  §§  801,  841. 
Easement,  an.  9  801. 
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Railroad's  duty  and  liability  respecting,  §  485. 

Tenant  for  life  to  repair,  §  840. 
Bee  Real  Property. 
FERRY,  rights  and  duty  of  wagon  road  corporations  re- 
specting, §  514. 

Statutes    governing   ferry    corporations   apply   where 
owned  by  individual,  §  531. 

See  Bridge,  Perry,  Wharf,  Chute  and  Pier  Corporations. 

FICTITIOUS  name  in  partnership,  §8  2466,  2467. 
Payee,  §  8103.  ^ 

FILING,  affidavits  of  sale  of  delinquent  stock,  S  348. 
Articles  of  incorporation,  §  296. 
Articles  prerequisite  to,  §§  293,  296. 
Articles,  duty  of  secretanr  of  state,  §  296. 
Inventory  of  wife's  separate  property,  §§  165,  166. 

FINDER,  abandoned  thing,  §  1872. 

Claimant  to  prove  ownership,  9  1866. 

Compensation  for  expenses,  §  1867. 

Duty  of,  §  1865. 

Exoneration  of  owner  by  surrender   of   property    to, 

§  1871. 
May  put  thing  found  on  storage,  S  1868. 
Not  bound  to  take  charge,  §  1864. 
Obligations  of,  §  1864. 
Reward  of,  §  1867. 
Sale  of  thing  found,  9§  1869,  1870. 
Surrender  of  thing  found  to,  §  1871. 
To  notify  owner,  §  1865. 

See  Lost  Property. 

FIRE,  deposit,  involuntary,  §  1815. 

Treble  damages  for  setting,  §  3346a. 

Warehousemen,  when  only  liable  for,  §  1858e. 

Water  company  to  furnish  water  free  in  case  of,  S  549. 
FIRE  INSURANCE:     See  Insurance. 

FIRE  INSURANCE  COMPANIES:  See  Insurance  Corporar 
tions. 

FIRE  PATROL,  act  giving  underwriters  power  to  equip,  § 
i  453a,  note. 
Assessment  to  maintain,  how  collected,  5  453c. 
Assessment  to  sustain,  how  apportioned,  \  453a 
Duties  and  powers  of,  §  453a. 
ESxpenses  of,  limit  upon,  §  453c. 
Fire  insurance  companies  may  maintain,  §  468a. 

Civil   God«~fi6 
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Injuries  to  animals  or  property  of»  punishment  of,  S 

458b. 
Laws  and  ordinances  protecting  fire  department,  apply 

to,  §  468b. 
Maintenance  of,  statement  of  premiums,  corporations 

to  file,  9  463c. 
Maintenance  of,  statement  of  premiums,  demand  for. 

§  463c. 
Maintenance  of,  statement  of  premiums,  failure  to  file, 

penalty  and  collection,  §  463c. 
Meeting  of  corporations  interested  to  be  held  yearly, 

S  458c 
Meeting  of  corporation's;  majority  to  decide  all  ques- 
tions, §  453c. 
Meeting  of  corporations,  right  to  vote,  9  463c. 
Obstruction  of  on  way  to  fire,  punishment  of,  9  453b. 
Power  to  enter  buildings  and  take  property,  9  453a. 
Right  of  way  while  running  to  fires,  9  463b. 
Underwriters  may  maintain,  9  463a. 

PISH,  right  to  take,  §9  801,  802. 

FIXTURES  are  what,  §  660. 

Attachments  to  mines,  what  are  fixtures,  9  661. 

In  general,  §  1013. 

Mined,  attached  to,  |  661. 

Mortgage  a  lien  on,  9  2926. 

Ownership  of,  9  1013. 

Tenant  may  remove  what,  9  1019. 

Thing  when  deemed  to  be  ai&xed,  9  660. 

PLUME,  water  company's  duty  respecting,  §  651. 

FORCE:    See  Duress. 

FORECLOSURE  of  mortgages,  |  2967. 
Of  right  to  redeem  pledge,  9  3011. 
Right  of  redemption,  foreclosure  of,  9  2931. 

FOREIGN  bill,  acceptance  and  payment  for  honor,  §8  8208» 

3238. 
Bill,  damages  for  dishonor  of,  99  3234-3238. 
Bill,  protest  of,  when  excused,  §  3230. 
Bill,  protest  necessary,  9  3226. 
Bill,  waiver  of  protest  and  effect  of,  §  8232. 
Building  and  loan  associations,  S  646. 
Corporation,  liability  of  stockholders,  9  322. 
Country,  sale  by  corporation  of  property,  franchises  or 

concessions  in,  |  364. 
Executor,  discharge  of  mortgage  by,  §  2989Mi- 
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Law,  mistake  of  la  mistake  of  fact,  §  1579. 

Marriage,  validity  of,  §  63. 

Mutual  Insurance  company  must  have  $200,000  cash 

assets,  9  419. 
Navigation  defined,  §  962. 
Partnership,  fictitious  name,  §  2467. 
Ship  defined,  S  963. 
Will,  validity  of,  §  1285. 

FOREIGN  CORPORATIONS:    See  Corporations,  XVin. 
Railroad  corporations,  act  authorizing  doing  business 
equal  terms,  p.  764. 

FOREIGN  WILLS,  validity  of  In  this  state,  $  1285. 

FOREIGNERS:     See  Allen. 

FORFEITURE,  conditions  Involving,  strictly  construed,  § 

1442. 
Contract  for,  of  property  subject  to  Hen,  §  2889. 
Conveyance  in  excess  of  title  does  not  work,  §  1108. 
Homestead  corporations,  9  562. 
Powers  cf  railroau  corporation  for  nonuser,  §  468. 
Railroad,  forfeiture  for  want  of  operation  of,   p.   765, 

Stats. 
Relief  in  case  of*  §  8275. 
Remedies  of  grantee  or  devisee  of  rent  or  reversion  on, 

§  821. 
Servitude,  for  nonuser,  S  811. 
Specific  or  preventive  relief  not   granted   to   enforce, 

§  3369. 
Street  railroad,  by,  for  failure  to  commence  or  com- 
plete road  in  time,  S  502. 
Wages  of  seamen,  grounds  for,  §  2068. 
FORM.    Acknowledgment  by  corporation,  9  1190. 
Certificate  of  acknowledgment,  of,  §  1189. 
Certificate  of  acknowledgment  by  attorney  In  fact,  S 

1192. 
Certificate  of  acknowledgment  by  corporation,  §  1190. 
Certificate  of  acknowledgment  by  married  woman   § 

1191. 
Chattel  mortgages,  §  2956. 

Covenants  in  execution  of  executory  contract,  {  1784. 
Dishonor,  form  of,  §  8148. 
Grant  of,  §  1092. 
Marriage,  of  solemnizing,  §  71. 
Notice  of  assessment,  §  836. 
Notice  of  delinquency,  §  837. " 
Notice  of  dishonor,  9  3143. 
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Notice  of  tenant  cl  wUl  to  quit,  |  7S9. 

Personal  mortgage,  §  2956. 

Protest,  S  8227. 

Real  mortgage,  §  2948. 

Warranty  In  policy  of  Insurance,  §  8604. 

FRANCHISE,  execution  sale  of,  place,  §  398. 

Execution  p'lrchaeer  of,  rights  and  duties  of,  St  889, 
390. 

Forfeiture  of  railroad,  §  468. 

Ordinances  granting,  acts,  yalidating,  p.  768. 

Property,  franchise  as,  S  388. 

Railroad,  right  to  purchase  franchises  of  other  roads, 
§§  465,  494. 

Railroad,  acts  relating  to  sale  of  and  goyeming  con- 
ditions of  sale,  pp.  753-762. 

Redemption,  §  392. 

Sale  of  franchises  In  foreign  country,  9  364. 

Telegraph  or  telephone,  transfer  of,  S  540. 

Time  within  which  street  railway  franchises  may  he 
sold,  act  limiting,  p.  773. 

Transfer  of,  by  corporation:    See  Corporationa. 

See  Ck)rporations. 

FRATERNAL  CORPORATION:    See  Religious,  Sodal,  and 
Benevolent  Corporations. 
Mutual  life,  etc.,  insurance  corporations,  §S  437-462. 

FRATERNAL  SOCIETY,  exempt  from  insurance  laws,  { 

451. 
Not  insurance  corporations,  §  451. 
Not  governed  by  laws  relating  to  mutual  assessment 

corporations,  §  453p. 

FRAUD,  actual,  a  question  of  fact,  §  1574. 
Actual  or  constructive,  S  1671. 
Actual,  what  constitutes,  §  1672. 
Agent  not  authority  to  defraud  principal,  §  2306. 
Apprenticeship,  ground  for  annulling,  S  276. 
As  affecting  right  to  specific  performance,  §  3891. 
As  ground  for  annulment  of  marriage,  S  82. 
By-blddlng,  §  1797. 

Carrier,  cannot  exonerate  from  l&billty  f6r,  §  2175. 
Consent  obtained  by,  §  1567, 
Contract  deemed  obtained  through,  §S  1568, 1571,  1672, 

1573. 
Contract  for  exemption  from  one's  own,  void,  6  1668. 
Contract  obtained  through,  Toidable,    Si   1566,    1667. 
1689. 
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Contract  prevented  from  being  put  in  writing  by,  en- 
forced when,  9  1623. 
Constructive,  defined,  §  1573. 
Constructive  or  actual,  §  167L 
Deceit,  9§  1709-1711. 
Desertion  induced  by,  §  98. 
Disregarding  erroneous  parts  of  writing,  §  1640. 
E3ffect  on  oral  contract  not  in  writing  through  fraud, 

S  1623. 
Enforcing  oral  contract  against    fraudulent    party,    § 

1623. 
E!xemplary  damages  in  case  of,  §  3294. 
Instrument,  power  to  revoke,  when  deemed  executed, 

§9  1229,  1230,  1231. 
Instrument,  creditor,  when  can  avoid,  §  3441. 
Instrument,  when  makes   void   against   purchaser,    S 

1227. 
Instrument,  when  void  against  creditors,  9  3439. 
Insurance,  omission  to    communicate  avoids,  SS  2662, 

2569. 
Insurance,  return  of  premium  for,  §  2619. 
Insurer,  when  exonerated  for  loss  through,  S  2629. 
Intent,  question  of  fact,  §  3442. 
Interest  as  damages  in  case  of,  §  3288. 
Marine  insurance,  in  valuation  under,  9  2736* 
Marriage,  contracted  through,  §  58. 
Marriage,  in  contracting,  ground  for  annulling,  §  82. 
One  fraudulently  dispossessing  himself  may  be  treated 

as  in  possession,  9  3618. 
Pledge,  misrepresenting  value  of,  §  2999. 
Reformation  of  contract  for,  §  3899. 
Rescission  for,  9§  1689,  1690. 

Rescission  for,  what  stipulations  do  not  defeat,  §  1690. 
Specific  performance,  as  affecting  right  to,  §  3391. 
Trust  arising  from,  9  2224. 
Trustee  guilty  of,  when,  §  2234. 
Undue  Influence  defined,  §  1676. 

FRAUDULENT  CONVEYANCE,  assignment  for  creditors, 
when  void,  9  3467. 

Avoidance  of  creditors,  when  can  avoid,  §  3441. 

Auction  sale  of  stock  in  trade  at,  notice  to  be  record- 
ed, §  3440. 

Bottomry,  delivery,  9  3440. 

Chattel  mortgages  as,  §  2957. 

Chattel  mortgage,  delivery,  §  8440. 
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Consideration,  transfer  without,  may  be  ralid,  S  8442. 

Creditors  may  avoid,  when,  §  8441. 

Debtor's  contract  valid,  when,  §  8431. 

Delivery  of  personalty  necessary,  9  8440. 

Fraud  a  question  of  fact,  §  3442. 

General  rule  as  to,  §  8439. 

Instruments  designed  to  defraud  purchasers  or  In- 
cumbrances, §  1227. 

Judicial  proceedings  as,  §  8489. 

Lien,  delivery,  §  3440. 

Mutual  fraud,  §  1228. 

Preference  by  special  partnership,  when  void,  |  2496. 

Preferences  valid,  §  3432. 

Presumption  as  to,  in  absence  of  delivery,  etc.  S  8440. 

Purchaser  with  notice,  §§  1227,  1228. 

Question  of  fraud  determined,  how,  §  3442. 

Realty  of,  what  are,  8§  1227-1231. 

Realty  of,  what  not,  S  1228. 

Reservation  of  interest  avoids  asialgnment  for  credit- 
ors, §  3457. 

Reserving  power  of  revocation,  power  when  executed, 
§9  1229.  1230. 

Respondentia,  delivery,  §  8440. 

Sale  of  stock  in  trade,  five  days'  notice  of  to  be  re- 
corded, 9  3440. 

Ship  or  cargo  need  not  be  delivered,  §  3440. 

Special  partnership  by,  §  2496. 

Transfer  of  stock  in  trade,  five  days'  notice  to  be  re- 
corded, 9  8440. 

Unlawful  transfers,  §§  1227-1281. 

Void.  9  3439. 

Voluntary  transfers,  effect  of,  §  8442. 

Voluntary  transfers  valid,  when,  §  3442. 

Wlbat  transfers  are,  in  genera^  9  8439. 

Wines  need  not  be  delivered,  §  8440. 

FREEHOLD  defined,  §  765. 
Estate  for  life  is,  9  766. 
Estate  for  life  of  third  person  is,  §  766. 
Estate  of  inheritance  is,  §  765. 
May  commence  at  future  day,  9  778. 

FREIGHT  AND  FREIGHTAGE,  abandonment  of   ship,   { 
2730. 
Abandonment  of  freightage  by  insurer,  §  2717. 
Bill  of  lading:     See  Bill  of  Lading. 
Carrier  exonerated  from  liability  for   by   dellTQfy,   9 
2181. 
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Carrier's  Hen  for  freightage,  §  2144. 

CJarrier  must  not  stow  on  deck,  S  2117. 

Consignee  defined,  9  2110. 

Consignor  defined,  S  2110. 

Consignor  of  valnable,  to  declare  its  nature  and  value. 
§  2200. 

Consignor,  presumed  liable  for  freightage,  §  2137. 

Consignor,  when  not  liable  for  freightage,  9  2137. 

Damages  for  carrier's  refusing  to  carry,  §  3316. 

Damages  for  carrier's  failure  or  delay  in  delivery, 
3316,  3317. 

Defined,  §9  2110,  2661. 

Delivered,  where  to  be,  §9  2118,  2119. 

Delivery  beyond  usual  route,  §  2201. 

Duty  after  arrival.  9§  2120,  2121. 

Freightage,  apportionment  of,  §§  2140-2142. 

Freightage,  how  valued  on  general  average,  9  2153. 

Freightage,  in  marine  insurance,  defined,  §  2661. 

Freightage,  liable  for  contracts  of  shipmaster,  §9  2376, 
2380. 

Freightage,  not  chargeable  on  increase  of    freight,    § 

2139. 
Freightage,  payable  by  whom.  9§  2137,  2138. 
Freightage,  payable,  when,  §  2136. 
Insurance  interest  In  freightage,  §  2662. 
Insurable  Interest,  when  exists,  9  2663. 
Liability  of  Inland  carriers  for  loss,  §  2194. 
Liability  of  marine  carriers  for  loss,  g  2197. 
Marine  insurance,  freightage  in,  9§  2661-2663. 
Master  of  ship  may  hypothecate,  §  2377. 
Notice  of  arrival,  when  necessary,  §  2120. 
Proof  in  case  of  loss  of  through  freight,  9  2202. 
Sale  of  perishable  property  for,  §  2204. 
Seamanr  has  lien  upon  freightage,  §  3056. 
Shipmaster  has  lien  upon  freightage,  9  3055. 
Ship's  manager  cannot  give  up  lien  for,  §  2389. 
Ship's  manager  may  settle  for  freightage,  §  2388. 
Stored  by  carrier,  when  proper,  9  2121. 
Value  of  in  estimating  loss  under  open  policy.  §  2741. 
Wages  of  seamen,  §9  2054,  2068. 
When 'carried  farther  than  agreed,  §  2143. 
Who  liable  for,  9  2137,  2138. 
Whose  directions  govern  delivery  of,  §  2116. 

See  Carrier. 
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FRIENDLY  SOCIETY,  llmltatton  on  amount  of  land  hrtd 
by,  §  696. 
See  Religious,  Social,  and  Benevolent  Corporations. 

FURTHER  ASSURANCE,  covenant  of,  S  1733. 
Covenant  runs  with  land,  §  1468. 

FUTURE,  present  includes,  §  14. 

Representation  as  to,  effect  of,  S  2574. 
Warranty  as  to  future  event,  §|  2608,  2609. 
FUTURE  ESTATE,  may  be  limited  on  termination  by  any 
means  of  precedent  estate,  9  767. 
May  be  limited  without  intefvention  of  a  precedent 

estate,  §  767. 
Remainder,  future  estate  when  called,  §  769. 
Remainders:     See  Remainders. 
Right  of  owner  to  use  easements,  S  808. 

See  Future  Interests. 

FUTURE  INJURIES,  damages  for,  §  3288. 

FUTURE  INTERESTS,  accumulations:  See  Accumulations. 

Alternative,  may  be  in,  §  696. 

Are  vested  or  contingent,  S  693. 

Contingent,  when,  §  695. 

Defeat,  birth  of  posthumous  child  defeats,    when,    § 
739. 

Defeat,  what  defeats,  9  741. 

Defeated,  not  by  any  act  of  owner  of  intermediate  es- 
tate, §  740. 

Defeated,  not  by  determination  or  destruction  of  In- 
termediate estate,  §9  741,  742. 

Defined,  §  690. 

Heirs  and  issue,  meaning  of,  9  1071. 

How  may  be  defeated,  §  740. 

Lien  may  be  created  on,  §  2883. 

Lien  on,  when  attaches,  9  2883. 

Not  void  because  it  may  be  defeated,  §  740. 

Not  void  because  of  improbability  of  conting«iey,  § 
697. 

Pass  by  will  and  transfer  same  as  present  interests. 
9  699. 

Power  of  appointment,  effect  of  on,  §  781. 

Rights  of  posthumoms  child,  §  698. 

Suspending  power  of  alienation.  9§  715,  716. 

Time  of  creation  of,  §  749. 

Vested,  when,  §  694. 

What  only  recognized  by  code,  9  703. 
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Who  entitled  to  income  where  no  disposition  of  it,  8 
733. 

GAME,  rlg:ht  to  take,  S§  801.  802. 
GAMING  insurance,  void,  §  2558. 

GAS  CORPORATION,  application  for  gas  to   nse,   §   629. 
Damages  for  refusal  to  furnish  gas,  9  629. 
Deposit  as  condition  for  furnishing  gas,  §  630. 
Inspection  of  meters,  liability  for  refusing,  §  631. 
Inspection  of  meters,  right  to,  5  631. 
Meters,  agent  of  corporation  may  inspect,  §  631. 
Meters  to  be  used,  §  628. 
Penalty  for  refusal  to  furnish  gas,  {  629. 
Privilege  to  be  obtained  from  city  or  town,  §  628. 
Refusal  to  furnish  gas,  §  629. 
Shutting  off  gas  for  refusal  to  pay,  9  632. 
See  Lighting  Corporations. 

GENDER  of  words  in  code,  §  14. 

GENERAL  AVERAGE,  adjusted  how,  §  2162. 
Adjustment,  validity,  S  2152. 
Defined,  §  2148. 
Goods  stored  on  deck,  §  2164. 
In  general,  9§  2148-2155. 
Insurance,  free  from,  §  2711. 
Marine  insurer  liable  for,  S§  2711,  2744. 
Shipmaster  may  adjust,  §  2388. 
Valuation,  time  of  ascertaining,  §  2163. 
Values,  ascertained  how,  S  2153. 

GIFT,  ademption  of  legacy,  §  1357. 
Causa  mortis,  defined,  §  1149. 
Causa  mortis,  effect  of  will  on,  S  1162. 
Causa  mortis,  presumed  when,  §  1150. 
Causa  mortis,  revocation  of,  §  1151. 
Causa  mortis,  treated  as  legacy,  when,  5  1163. 
Community  property,  of,  §  172. 
Defined,  §  1146. 
Delivery  necessary,  S  1147. 
Made  how,  §  1147. 
Revocable,  not,  §  1148. 
Revocation  of,  bona  ^de  purchaser,  9  1151. 
Revocation  of  gift  causa  mortis,  §  1151. 
Satisfying  before  death,  §  1367. 
Subscribing  witness,  to,  9§  1282,  1283.  — 

GOATS:    See  Animals. 
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GOOD  FAITH,  agent  Indemnified  for   advance    made   in, 
§  2344. 
,     Agent,  whether  bound-  by  act  In^  §  2348. 
Offer  of  performance,  to  be  in,  9  1493. 
Partner,  bound  to  highest,  §  2411. 
Partner,  when  not  bound  by  act  not  in»  §  2481. 
Principal  bound  to  persons  acting  in,  9  2334. 
Trustee,  bound  to  highest,  §  2228. 

GOODWILL,  definition,  §  992. 

Does  not  include  right  to  use  name,  8  92. 

Is  transferable,  §  993. 

Name  of  business  may  be  transferred  with,  §  998. 

Of  business,  9§  992,  993. 

Ownership,  subject  of,  §  655. 

Partner  may  not  dispose  of,  §  2430. 

Property,  is,  9  655. 

Sale  of,  restraint  of  trade,  §  1674. 

Subject  of  ownership,  §  655. 

Warranty  on  sale  of,  9  1776. 

GRACE,  days  of,  not  allowed,  §  3181. 
GRANT,  defined,  §  1053. 

Includes  whatever  is  essential  to  nse,  §  3622. 
Power  to  revoke  or  modify,  when  deemed  executed,  §] 

1229.  1230. 
Re-entry,  when  and  how  made,  9  791. 
Time  of  creation  of  interest  created  by,  §  749. 

See  Conveyance. 

GREATER  contains  less,  §  8586. 

GROWING  CROP:     See  Crops. 

Lien  of  mortgage  continues  after  severance.  §  2972. 

GUARANTY:     See  Indemnity;  Suretyship. 
Acceptance,  notice  of,  §  2795. 
Collectibility,  of,  §  2800. 
Collectibility,  of,  liability,  recovery  and  discharge  on, 

9§  2801,  2802. 
Conditional,  guaranty  deemed  unconditional,  §  2S06. 
Conditional,  obligation,  of.  liability  on,  §  2808. 
Consideration  for,  9  2792. 

Consideration,  writing  need  not  express,  5  2793. 
Construed,  how,  §  2806. 
Continuing,  defined,  9  2814.  • 
Continuing,  revocation  of,  §  2815. 
Defined,  §  2787. 

Demand  not  necessary  to  liability,  9  2807. 
Disability  of  principal,  effect  ot  §  2810* 
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Enumeration  of  original,  §  2794. 

(Factor  del  credere,  9  2794. 

Guarantor's  liability  cannot  exceed  principars,  §  2809. 

Illegal  contract,  guarantor  not  liable  on,  §  2810. 

Incomplete  contract  of,  what  implied  in,  §  2799. 

Indemnified  guarantor,  effect  of  alteration  of  contract, 
§  2824. 

Indorser  has  rights  of  guarantor,  |  3121. 

Knowledge  of  principal  not  necessary,  9  2788. 

Letter  of  credit,  §§  2858-2866. 

Letter  of  credit  may  be  continuing,  §  2864. 

-Liability  on,  accrues  when,  §  2807. 

(Notice  not  necessary  to  lia'bllity,  §  2807. 

Notice  of  acceptance,  9  2795. 

Notice  of  default,  necessity  of,  §  2808. 

Original,  enumeration  of,  §  2794. 

Original,  when  deemed,  9  2794. 

Part  performance  bs  affecting  obligation,  g  2822. 

Principars  disability  does  not  affect,  §  2810. 

Principars  contract  void,  effect  of,  9  2810. 

Reduced  by  partial  performance,  §  2822. 

Release,  alteration  of  contract  is  not  where  guarantor 
indemnified,  §  2824. 

Release  ^y  alteration  of  contract,  rescission  of  altera- 
tion does  not  affect,  g  2821. 

Release  of,  §  1543. 

Release  by  altering  Obligation  of  principal,  §  2819. 

Release  (by  impairing  remedies  against   principal,    § 
2819. 

Release,  delay  of  creditor  does  not  work  a,  §  2823. 

Release,  discharge  of  principal  'by  act  of  law  does  not 
work  a,  §  2825. 

Release,  effect  of  part  performance  as  a,  §  2822. 

Release,  void  promises  do  not  work  a,  §  2820. 

JEleyocation  of  continuing,  9  2815. 

(Statute  of  frauds,  §  1624. 

iSurety  has  rights  of  guarantor,  §  2844. 

Time  when  liability  on,  accrues,  §  2807. 

Unconditional,  so  deemed,  unless,  §  2806. 

Written,  must  be,  §  2793. 

Written,  need  not  be,  when,  §  2794. 

See  Indemnity;  Suretyship. 

GUARDIAN  AND  WARD,  abduction  of  ward,  §  49. 
Ad  litem  guardian,  §  42. 
Appointment  of  hy  will,  §  241. 
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Warranty  of  ancestor,  liability  on,  S  1115. 
Word  ''heirs"  not  necessary  to  pass  fee,  9  1329. 

See  Succession* 

HIGHWAY,  conveyance  of  land  bounded  by  passes  what. 

§  1112. 
Franchises  for  railroeads  on,  acts  relating  to,  pp.  76^ 

763. 
Owner  presumed  to  own  to  center,  §  831. 
Railroad  crossing,  how  to  acquire  other  land,  §  472. 
Tolls  not  to  be  charged  on  public,  §  515. 
Water  company  must  not  obstruct,  9  551. 

See  Wagon  Road  Corporation. 

HIRING,  apportionment  of  hire,  §  1986. 
Care  required  of  hirer,  §  1928. 
Charter-party  defined,  9  1959. 
Charter-party,  master  may  enter  into.  9  2876. 
Defined,  9  1925. 

Deteriorations  or  injuries,  duty  to  repair,  §  1929. 
Ehcpenses,  extraordinary,  §  1957. 
ESxpenses,  ordinary,  9  1956. 
Expenses,  power  of  hirer  to  meet,  §  1957. 
Expenses,  who  must  bear,  §9  1956,  1957. 
Hirer  may  terminate  hiring  before  end  of  term,  when, 

§  1932. 
Hirer  to  use  property  only  for  purpose  hired,  9  1930. 
Hirer  using  for  different  purpose,  rights  of  letter,  { 

1930. 
Injuries,  hirer  to  repair,  §  1929. 
Letter's  obligations,  9  1955. 
Letter  to  put  thing  in  fit  condition,  §  1955. 
Lodgings  for  indefinite  time,  §  1944. 
Particular  use  for,  9  1930. 
Products  of  thing  belong  to  hirer,  §  1926. 
Quiet  enjoyment,  lessor  to  secure,  §  1965. 
Quiet  possession,  9  1927. 
Real  property  of.    See  Landlord  and  Tenant 
Repairs,  letter's  obligation  as  to,  §  1955. 
Return  of  thing,  §  1958. 
Return  of  thing,  place  of,  9  1958. 
Ships,  of,  §  1959. 

Terminated  by  death  or  incapacity,  when,  |  1934. 
Terminated  by  destruction,  9  1933. 
Terminate,  hirer  may  before  end   of  term,  when,    8 

1932. 
Terminates,  when,  §  1988. 
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Terminate,  when  letter  may,  S  IWl. 

Termination  before  time,  apportionment,  §  1936. 
See  Landlord  and  Tenant;  Loan. 
HOLIDAY,  acts  not  to  be  done  on,  §  11. 

Business  days,  what  are,  §  9. 

Enumeration  of,  §  7. 

Falling  on  Sunday,  §S  7,  8. 

Last  day  falling  on,  excluded,  §  10. 

Maturity  of  negotiable  instrument  where  last  day  tv 
on,  §  3182. 

Performance  on  following  day,  §  11. 
HOMESTEAD:     See  Homestead  Corporation. 

Abandonment,  declaration  of,  §  1243. 

Abandonment,  declaration  of  not  effectual  unless  filed. 
§  1244. 

Abandonment  how,  §  1248. 

Acknowledging  conveyance  or  encumbrance,  S  1Z4^. 

Acknowledging  selection,  §§  1262,  1266. 

Appraisement,  notice  of  time  and  place  of  hearing,  § 
1248. 

Appraisement  of,'  application  for,  made  how,  §  1246. 

Appraisement  of,  division  ordered  when,  9  1263. 

Appraisement  of,  filing  petition  for,  §  1247. 

Appraisement  of,  service  of  petition,  §  1248. 

Appraisement  of,  when  may  be  had,  §  1245. 

Appraisers,  appointment  of,  §  1249. 

Appraisers,  compensation  of,  §  1258. 

Appraisers,  duties  of,  §  1251. 

Appraisers,  oath  of,  §  1250. 

Appraisers,  report  of,  time  to  file,  §  1262. 

Appraisers,  report  of,  proceedings  on,  §§  1263-1259. 

Appraisers,  setting  off  property  where  It  can  be  di- 
vided, §  1253. 

Community,  selecting  from,  §  1238. 

Complete,  when.  §§  1265,  1269. 

Consists  of  what,  §  1237. 

Conveyance  of,  acknowledgment  of,  §  1,242. 

Conveyance  in  case  of  insanity  of  spouse,  p.  718,  Stats. 

Corporation:     See  Homestead  Corporation. 

Costs  of  proceedings  to  subject  to  creditor's  demand, 
S  1259. 

Death  of  spouse,  to  whom  descends,  §  1265. 

Debts  frr  what  liable,  §  1241. 

Debts,  liability  for,  S  1266. 

Declaration  must  contain  what,  §§  1263,  1267. 


Declaration  of  abandonment,  §§  1248,  1244. 

Declaration  of,  by  other  than  bead  of  family  to  be 
acknowledged,  §  1266. 

Declaration  of,  recording,  §§  1262,  .1264,  1268,  1269. 

Declaration  of  to  be  acknowledged  and  filed,  §  1262. 

Divorce,  how  disposed  of,  on,  §  146. 

Execution,  not  subject  to  except,  etc.,  §  1240. 

Execution,  when  subject  to,  §  1241. 

Exemption,  §§  1240,  1241. 

Exemption  of  proceeds  of  sale,  §  1257. 

From  what  property  may  be  selected,  §  1238. 

Head  of  family,  who  is,  §  1261. 

Incumbrance  of,  acknowledgment  of,  §  1242. 

Insane  persons,  of:     See  Insane  Persons. 

Insanity  of  spouse,  conveyance  or  mortgage  In  case  of, 
p.  718,  Stats. 

Liability  of,  in  general,  §  1265. 

Liens,  for  what  liable,  §  1241. 

Mortgages,  for  what  liable,  §  1241. 

Mortgage  of,  manner  of,  §  1242. 

Mortgage  in  case  of  insanity  of  spouse,  p.  718,  Stata. 

Other  persons,  of,  selection  of,  9  1266. 

Probate,  of  what  consists,  §  1237. 

Property  from  which  may  be  selected,  §  1238. 

Recording  declaration,  §§  1262,  1264.  1268,  1269. 

Recording  selection,  §§  1262,  1268,  1269. 

Sale  of,  bids  which  may  be  received,  §  1255. 

Sale  of.  disposition  of  proceeds,  §  1256. 

Sale  of,  exemption  of  proceeds,  §  1257. 

Sale  of,  when  may  be  directed,  §  1254. 

Selected  from  what  property,  §  1238. 

Selection  by  other  persons,  acknowledgment  of,  §  1266. 

Selection  by  other  persons,  declaration  to  be  recorded 
in  county,  §  1268. 

Selection  by  other  persons,  declaration  to  contain 
what,  §  1267. 

Selection  by  other  persons.  land  becomes  nomestead, 
when,  §  1269. 

Selection  by  persons  other  than  head  of  family,  man- 
ner of,  §  1266. 

Selection  from  wife's  property,  consent  necessary,  8 
1239. 

Selection,  mode  of,  §  1262. 

Selection  of  homestead  of  other  persons,  §  1266. 

Separate  property  of  spouse,  §  1238. 

Succession  to  on  death  of  spouse,  §  1265. 
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Tenure  by  which  held,  §  1265. 

Title  perfected,  when,  §§  1265,  1269. 

Value,  limitation  of,  §  1260. 

Value,  where  selected  by  head  of  family,  §  1260. 

What  consists  in,  §  1237. 

What  may  be  selected  from,  §  1238. 

What  may  not  be  selected  from,  §  1239. 

When  complete,  §§  1265,  1269. 
HOMESTEAD  CORPORATION,  annual  report  and  its  pub- 
lication, §§  565,  566. 

Articles,  copy  of  to  be  furnished  stockholder,  §  558. 

Borrowing  and  loaning  money,  §  560. 

By-laws,  copy  of  to  be  furnished  stockholder,  §  558. 

By-laws  to  specify  what,  §  558. 

Delinquent  shares,  advertisement  and  s'ale  of,  9  559. 

Forfeited  shares,  advertisement  and  sale  of,  §  659. 

Forfeiture  for  owning  lands  in  excess  of  two  hundred 
thousand  dollars,  §  562. 

Forfeiture  for  speculating  in  lands,  §  662. 

Infants  may  own  stock,  S  561. 

Installments,  by-laws  to  specify   what,    respecting,    § 
558. 

Interest,  rate  .of  on  borrowed  money,  §  560. 

Loaning  and  borrowing  money,  §  560. 

Married  women  may  own  stock  in,  §  561. 

Premiums,  payment  of,  S  564. 

Publication  of  annual  report,  §§  565,  566. 

Sale  of  delinquent  and  forfeited  shares,  §  559. 

Statnte  authorizing  formation  of  corporations  to  pro- 
vide homesteads  for  members,  p.  718. 

Terminated  when  and  how,  §  563. 

Termination  of,  division  and  disposition  of  property, 
S  563. 

Termination  of.  dividends  on,  §  563. 

Time"  of  corporate  existence,  §  557. 

Wards  may  own  stock,  §  561. 

See  Homestead. 
H0r.8ELE88  VEHICLES,  franchises  for  roads  for,  §  624. 
HOTeLs.    All  citizens  to  have  equal  rights,  §  61. 

Denial  of  equal  rights  in,  punishment  for,  S  62. 
HOTEL-KEEPER:     See  Innkeepers. 
HOSPITAL,  corporation  for  hospital  purposes  cannot  take 

by  will  unless  expressly  authorized,  §  1276. 
HOURS  OF  LABOR,  minors,  of,  acts  regulating,  pp.  721, 
722. 
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HUMBOLDT  COUNTY,  tolls  in,  §  514. 

HUSBAND  AND  WIFE,  abduction  of  spouse,    S  49. 
Children:     See  Parent  and  Child. 
Community,  consent  of  wife  to  convey  or  give.  §  172. 
Community,  conveyance  or  incumbrance  of  fumitore, 

clothing,  etc.,  consent  of  wife,  §  172. 
Community  defined,  §  687. 
Community,  gift  by  husband,  §  172. 
Community,  includes  what,  §  164. 
Community,  limitation  of  action  to  show  property  was, 

9  164. 
Community,  on  husband's  death,  subject  to  delbts  and 

allowances,  |  1402. 
Community,  power  of  husband  over,  §  172. 
Community,  testamentary  disposition  of,  S  172. 
Community,  when  not  liable  for  wife's  contracts,  §  167. 
Contracts  between  and  with  others,  capacity  to  make^ 

§  158. 
Contract  between,  not  to  impair  their  legal  relations, 

S  159. 
Contract  for  separation,  §§  159,  160. 
Cotenancy  between,  §  161. 
Curtesy  not  allowed,  §  173. 
Custody  of  children:  See  Custody. 
Custody  of  children,  when  wife  may  obtain,  §  214. 
Dividends  on  stock  payable    to   married    woman,   SS 

325,  575. 
Domicile,  husband  may  fix,  |§  108,  166. 
Domicile  of  wife  on  suit  for  divorce,  8  129. 
Domicile,  on  separation  of,  §  129. 
Domicile,  selecting  unfit,  amounts  to  desertion,  §  lOf. 
Dower  not  allowed,  §  173. 

Dwelling,  neither  can  be  excluded  from  other's,  {  167. 
Enticement  of  wife  forbidden,  §  49. 
Head  of  family,  husband  as,  S  156. 
Homestead,  wife  may  own  stock  in,  §  661. 
Husband's  rights  and    liabilities   respecting   stepchil- 
dren, §  209. 
Husband's  rights  of  as  head  of  family,  §  166. 
Husband's  separate  property  not  liable  for  wife's  d^ta 

before  marriage,  S  170. 
Husband's  separate  property  includes  what,  {  163. 
Inheritance  by:     See  Succession. 
Interests  in  property  separate,  §  157. 
"•ventory  of  wife's  estate,  filing  is  notice,  $  166. 
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Inventory  of  wife's  separate  estate,  §  165. 

Joint  tenancy  between,  §  161. 

Legitimacy  of  issue:     See  Bastards;  Legitimacy. 

Maintenance  without  divorce,  §  137. 

Marriage  settlement  by  minor,  §  181. 

Marriage  settlement,  effect  of  recording,  S  180. 

Marriage  settlements,  how  executed,  §  178. 

Marriage  settlement  to  be  acknowledged  and  recorded, 

§§  178,  179. 
Married  woman.    See  Married  Woman. 
Mode  of  living,  husband  may  choose,  §  156. 
Mutual  obligations  of,  §  155. 

Necessaries  furnished  wife,  liability  of  husband,  §  174. 
Obligations,  mutual,  §  165. 
Presumption  on  conveyance  to,  8  164. 
Presumption  when  property  conveyed  to  wife,  §  164. 
Presumption  when  property  conveyed  to  wife  and  third 

person,  §  164. 
Property  Interests,  separate,  S  157. 

Property,  neither  has  interests  in,  of  other,  §  167. 

Property,  of,  modes  by  which  may  be  held,  §  161. 

Property  rights  of,  code  sections  governing,  S  177. 

Seduction  of  wife  forbidden,  8  49. 

Separate  property,  what  is,  §§  162,  163. 

Separate  property,  presumption  where  property  con- 
veyed to  wife,  §  164. 

Separate  property  of  wife,  liability  of  for  debts,  S  171. 

Separation,  consideration  of  contract  for,  §  160. 

Separation,  contract  for,  §9  159,  160. 

Separation,  custody  of  children,  §  214. 

Settlement,  marriage,  by  minor.  S  181. 

Settlements,  marriage,  efTect  of  recording,  9  180. 

Settlements,  marriage,  how  executed,  §  178. 

Settlements,  marriage,  to  be  acknowledged  and  record- 
ed, 9  179. 

Signature  of  husband  not  necessary  on  transfer  of 
stock,  §  325. 

Signature  of  husband  not  necessary  to  proxy,  §  325. 

Stepchildren,  husband's  duties  and  liabilities  as  to,  9 
209. 

Stock,  transfer  of  by  married  women,  §  326. 

Support  of  husband,  when  wife  liable  for,  §  176. 

Support  of  wife,  husband  liable  for,  9  174. 

Support  of  wife,  husband  not  liable  for,  when  aban- 
doned by  wife,  §  176. 
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Support  of  wife  living  separate  by  a^eement,  husband 

not  liable  for,  §  175. 
Tenants  in  common,  9  161. 

Wife's  earnings  not  liable  for  husband's  deMa»  |  M 
Wife's  earnings  separate  money,  when  living  apart,  § 

169. 
Wife's  estate,  Inventory  of,  §§  165,  166. 
Wife's  property  liable  for  her  debts,  §  171. 
Wife's  property  not  liable  for  husband's  debts,  §  171. 
Wife's  separate  property  includes  what,  S  162. 
Wife:    See  Married  Woman. 

HYDRAULIC  MINING,  §§  1424,  1426. 
Defined,  9  1425. 
Where  can  be  carried  on,  §  1424. 

IDENTIFICATION  of  contracting    parties,  §  1668. 

IDIOT:    See  Insane  Persons. 

IDLE  ACT,  law  does  not  require,  9  3532. 

ILLEGITIMATE:    See  Bastards;  Legitimacy. 

IMPOSSIBILITY,  ascertaining  consideration,  of,  SS    1612, 
1613. 
Ascertaining  object  of  contract,  of,  §  1596. 
Condition  void  becaiise  of,  §  1441. 
Defined,  §  1597. 

Everything  deemed  possible  except,  etc.,  S  1697. 
Law  does  not  require,  §  3531. 
Of  condition  precedent,  §  1347. 
Performance,  of,  when  avoids  contract,  S  1698. 
What  deemed  to  be  possible,  §  1597. 

IMPOTENCY  as  ground  for  annulment  of  marriage,  §  82. 

IMPROBABILITY  of  contingency,  future  interest,  9  697. 

INCAPACITY,  physical,  ground  for  annulling  marriage,  8 
82. 
Terminates  hiring,  §  1934. 
Terminates  agency,  9  2355. 

To  consent,  ground  for  nullity  of  marriage,  8  82. 
To  contract,  §9  39,  40. 

See  Insane  Persons. 

INCEST,  judicial  declaration  of  Incestuous  marriage,  §  80. 
What  marriages  are  incestuous,  9  59. 

INCIDENT  passes  with  principal.  §9  1084,  1656,  3540. 

Transfer  of,  does  not  pass  principal  thing,  §  1084. 
'■^^COME,  accumulations  of,  9§  722-733. 

^.ocumulatlons:     See  Accumulations. 
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Allowance  out  of,  §  726. 

Bequest  ot  when  accrues,  §  1366. 

Defined,  §  748. 

Disposition  of,  governed  how,  §  722. 

Undisposed  of,  who  entitled  to,  §  733. 

INCREASE:     See  Accession. 

Freightage  not  charged  for  natural,  of  freight,  8  2139. 

Pledged,  of  property,  §  2989. 

Property,  of,  belongs  to  owner,  §  732. 

Property,  of  hired  belongs  to  hirer,  §  1926. 

Property,  of  lent  belongs  to  lender,  §  1885. 
INCUMBRANCE:  See  Chattel  Mortgage;  Lien;  Mortgage. 

Damages  for  breach  of  covenant  of,  §  8304. 

Implied  covenants  against,  S  1113. 

Recorded  instruments  as  notice  to  although  defective, 
curative  act,  §  1207. 
INCUMBRANCER.    Grant  as  ^evocation  in  favor  of.  when. 
§  1229. 

Grant,  how  far  conclusive  as  to,  S  1107. 

Incumbrancer  defined,  §  1114. 

Incumbrance  imposed  on  devised  property,  §  1302. 

Incumbrance  includes  what,  S  1114. 

Instruments,  when  void  against.  S  1227. 

Instruments,  when  not  void  against,  §  1228. 

Lien  of  seller  or  buyer  not  valid  against,  §  3048. 

Measure  of  damages  for  breach  of  covenant  against 
incumbrance,  §  3305. 

Mortgage,  effect  of,  against  subsequent,  §  2957. 

Obligation     respecting     real    property    not    enforced 
against  subsequent,  S  3395. 

Resulting  trust  not  to  prejudice,  §  856. 

Rights  of  under  devisee,  when  not  impaired  by  hla  con- 
veyance, §  1364. 

Transfers  void  against,  §  3440. 

INDEMNITY:     See  Guaranty;  Suretyship. 
Actions  to  recover,  §  2777. 
Agents,  acts  of  indemnity  covers,  §  2775. 
Agreement  of,  covers  acts  of  agents,  §  2775. 
Bond  of,  on  transfer  of  stock  by  nonresident,  §  326. 
Defenses  to  actions  for  recovery  of,  §  2778. 
Defined,  9  2772. 

Includes  coats  of  defense,  §  2778. 
Interpretation  of,  rules  for,  §»2778. 
Judgment  for,  conclusiveness  of,  §  2777. 
Liability  of  indemnitor,  §  2778. 
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Liability  of  Indemnitor  is  Joint  or  seyeral,  §  2777. 
On  payment  of  lost  negotiable  instrument,  S  8137. 
Several,  to,  effect  of,  §  2776. 

Sureties  on,  in  legal  proceedings  called  bail,  §  2780. 
Surety,  when  person  indemnifying  is  entitled  to  rights 

of,  9  2779.. 
Unlawful  act,  against,  §§  2773,  2774. 
Wrongful  act,  against,  9§  2773,  2774. 
^  See  Guaranty;  Suretyship. 

INDENTURE:     See  Apprenticeship. 
riDlCTMENT,  nuisance,  for,  §§  3491,  3492. 

INDORSEMENT:     See  Negotiable  Instruments. 
Apprenticeship,  indentures  of,  S§  266,  276. 
Bin  ol  lading,  of,  §  2127. 
Marriage  certificate,  §  73. 
Non-negotiable  instrument,  of,  S  1459. 
Stock,  necessary  to  transfer,  §  324. 
Surveyor  general's,  on  pfat  of  right  of  way,  §  478. 

INFANT,  abduction,  S  49. 

Accumulations,  §§  722-733. 

Action  by,  guardian  must  conduct,  9  42. 

Action,  minor  may  enforce  rights  by,  §  42. 

Agent,  appointment  of,  §  33. 

Apprenticing:     See  Apprenticeship. 

Building  and  loan  shares  may  be  owned  by,  9  643. 

Contract,  competency  to,  99  1566,  1667. 

Contract  rights  of,  §  34. 

Contracts  of,  validity,  §9  33,  34. 

Custody  of,  code  provisions  regulating,  9  32. 

Delegation  of  power  by,  9  83. 

Disabilities  of,  §  33. 

Disaffirmance  of  contracts,  §  35. 

Disaffirmance  of  contract  for  necessaries,  9  86. 

Disaffirmance  of  contracts,  limitation  on,  §  87. 

Disaffirmance  of  contracts  of,  by  personal  representa- 
tive, §  35. 

Disaffirmance  of  contracts,  return  of  oonBideratlon,  § 
36. 

Employment  of,  acts  regulating,  pp.  721,  722. 

En  ventre,  rights  of,  §  29. 

ESxemplary  damages  against,  41. 

Guardian  must  conduct  action  by,  §  42. 

Guardians:    See  Guardian  and  WItfd. 

Head  of  family,  as,  9  1261. 
^omestead  stock  may  be  owned  by,  §  661. 


INFANT-INJUNCTION.  m 

Hours  of  labor,  act  regulating,  pp.  721,  722. 

Land  and  building  shares  may  be  owned  by,  §  643. 

Limit  of  term  of  lease  of  property  of  infant,  §  718. 

Marriage,  conditions  restraining,  §  710. 

Marriage  of,  9  56. 

Marriage  of,  consent  of  guardian  necessary  when.  § 

69. 
Marriage  of,  annulment  of,  §  82. 
Marriage  settlement  by,  may  be  made,  §  181. 
May  malce  and  withdraw  deposits  in  savings  and  loan 

society,  §  575. 
Necessaries,  contract  for  not  to  be  disaffirmed,  §  36. 
Period  of  minority  computed,  how,  §  26. 
Personalty  not  in  possession,  contracts  respecting,  § 

33. 
Posthumous  children,  property  rights  of,  §  698. 
Real  property,  contracts  respecting,  §  33. 
Stock  of,  how  represented  at  corporate  election,  §  313. 
Support  of,  out  of  accumulation,  §  726. 
Torts  of.  liability,  §  41. 
Unborn  child,  rights  of,  S  29. 
Who  are,  §  25. 
See  Adoption;  Guardian  and  Ward;  Parent  and  Child; 

Apprenticeship;     Societies    for  .  Prevention     of 

Cruelty  to  Children  and  Animals;  Legitimacy. 

INFORMATION,  nuisance,  for,  §§  3491,  3492. 
Regulated  by  Penal  Code,  §  3492. 

See  Insurance. 

INHERITANCE.    General  rules  of  descent,  §  1386. 
Words  of,  no't  necessary  to  pass  fee,  §  1072. 

See  SucQession. 

INJUNCTION,  §  3368. 

Allowed  in  what  cases,  9  3366,  3422. 

Allowed,  not,  in  what  cases,  §  3423. 

Court  of  another  state,  proceedings  in  not  stayed,  § 

3423. 
Federal  courts,  proceedings  in  not  restrained,  §  3423. 
Forfeiture,  not  enforced,  §  3369. 
Grounds  for  granting,  §  3423. 
Is  provisional  or  final,  §  3420. 
Legislative  act  of  municipal  corporation  not  restrained, 

§  3423. 
Mutlplfcity  of  suits,  to  prevent,  §  8422. 
Office,  when  not  granted  in  cases  respecting,  §  3423. 
Penal  law,  not  granted  to  enforce,  §  8869. 
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Penalty,  not  enforced,  §  3369. 

Preventive  relief  is  granted  by,  S  3420. 

Preventive  relief,  how  given,  §  3368. 

Provisional,  regulated  by  Code, of  Civil  Procedure,  § 

3421. 
Statute,  enforcement  of  not  restrained,  9  3423. 
Trust,  in  case  respecting,  §  3422. 

INJURY,  contract  for  exemption  from,  §  1668. 
Obligation  to  abstain  from,  §  1708. 
Right  of  protection  from,  §  43. 
Right  to  defend  from,  §  50. 
Threat  renders  contract  voidable,  9§  1569,  1670. 

See  Damages. 

INNKEEPER,  liability  of,  §  1859. 

Liability  of,  how  exempted  from,  §  1860. 

Lien  of,  §  1861. 

Posting  statement  of  charges,  etc.,  §  1863. 

Sale  of  unclaimed  baggage  for  storage,  etc.,  §  1862. 

INNS.    All  citizens  to  have  equal  rights,  §  51. 
Denial  of  equal  rights,  punishment,  §  52. 

INSANE  PERSONS,  agency  terminated  by  incapacity  of 
parties,  §§  2355,  2356. 

Asylum,  proceedings  when  placed  in  by  superior  court, 
§  258. 

Asylum,  right  of  investigation  before  Jury  when  placed 
in,  §  258. 

Asylum,  superior  court  power  to  place  in,  §  258. 

Contract,  competency  to,  §§  38,  39,  1556,  1557.* 

Contracts  of,  rescission  of,  §  39. 

Custody  of,  code  provisions  regulating,  {  32. 

Employment  terminated  by  incapacity  of  parties,  §§ 
1996,  1997. 

Exemplary  damages  against  insane  person,  9  41. 

Homestead,  alienation,  or  mortgage  of  where  spouse 
becomes  insane,  p.  718,  Stats. 

Homesteads,  act  authorizing  alienation  or  incumber- 
ing. §  1269a. 

Homestead  of,  application  for  order  to  sell  or  mort- 
gage, service  and  publication  of,  §  1269b. 

Homestead  of,  may  be  sold  or  mortgaged  fcH*  what 
purposes,  9  12G9a. 

Homestead  of,  petition  to  sell  or  mortgage,  subscrip- 
tion and  verincation  of,  §  1269a. 

Homestead  of,  petition  to  sell  oi  mortgage,  what  to 
0tate»  §  1269a. 
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Homestead  of,  public  administrator  when  to  represent 
on  petition  to  sell  or  mortgage,  §  126»b. 

Homestead  of,  public  administrator  representing  on  pe- 
tition to  sell  or  mortgage,  fee  of,  §  1269b. 

Homestead  of,  sale  or  mortgage  of,  bond  on,  §  1269c. 

Homestead  of,  sale  or  mortgage,  effect  of,  §  1269c. 

Homestead  of,  sale  or  mortgage,  when  ordered,  §  1269c. 

Homestead  of,  sale  or  mortgage  of,  report  and  con- 
firmation, §  1269c. 

Homestead  of,  same  spouse  may  petition  to  sell  or 
mortgage,  §  1269a. 

Insanity  revokes  proposal  to  contract,  §  1587. 

Lease  of  estate  of.  limit  of  term  of,  §  718. 

Marriage  of,  annulment  of,  §  82. 

Necessaries,  liability  for,  §  38.  ' 

Nonresident,  guardian  of  property  may  be  appointed, 
§  244. 

Powers  of,  after  incapacity  adjudged,  §  40. 

Rescission  of  contracts  of,  §  39. 

Restoration,  certificate  of,  evidence  of  legal  capacity, 
§  4J. 

Stock  of,  how  represented  at  corporate  election,  §  313. 

Superior  court  may  appoint  guardian  of,  in  what  cases, 
§  243. 

Torts  of,  liability,  §  41. 

Trustee  discharged  by  insanity,  §  2282. 

INSOLVENCY,  consignor  may  stop  goods  in  transit  on,  of 
consignee,  §§  30,  76. 

Defined.  §§  3077,  3450. 

Of  consignee,  §  3077. 

Of  principal  in  guaranty,  §  2802. 

Of  special  partnership,  §  2491. 

Of  special  partnership,  preferential  assignments  for- 
bidden. §  2496. 

See  Assignment  for  Creditors;  Fraudulent  Convey- 
'    ance;  Stoppage  In  Transit. 

INSPECTION  of  things  sold  with  warranty,  §  1785. 

Books  of  mining  corporation,  open  to,  p.  749,  Stats. 
INSTRUMENTS,  acts  curing  defects  in,  §  1207". 

Action  to  obtain  judgment  proving  instrument,  S  1203. 

Aifecting  title  to  real  property,  ownership  of,  §  994. 

Burden  of  proof,  showing  want  of  consideration,  §  1615. 

By  attorney  in  fact,  executed,  how,  §  1094. 

By  married  women,  acknowledged,  how,  §  1093. 

Cancellation  of,  in  general,  §§  3412-3414. 
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Certain  non-negotiable  written,  transferable,  §  145B. 

Containing  condition  wrong  per  Be,  void,  §  709. 

Distinction  between  sealed  and  unsealed  aboliahad,  { 
1629. 

Bvidencing  title  declared  by  judgment,  how  proved  by 
record,  §  1159. 

Handwriting  may  be  proved,  when,  §  1198. 

In  writing  prima  facie  import  consideration,  §  1614. 

Judgment  proving,  §  1203. 

Officers  authorized  to  take  proof  of  powers  of,  S  1201. 

Proof  of,  action  for,  and  effect  of    the  judgment,    §§ 
,       1203,  1204. 

Proof  of,  execution  of,  how  made,  §§  1185,  1198. 

Proof  of,  execution  of,  when  not  acknowledged,  §  1195. 

Proof  of,  witness  to  prove  what,  &  1197. 

Witness  proving  to  be  personally  known  to  officer  tak- 
ing proof,  \  1196. 

Proved  by  other  than  subscribing  witness,  how  record- 
ed, §  1162. 

Unrecorded,  ralld  as  between   parties   with   notice, 
§  1217. 
INSULT,  rli^t  of  protection  from,  8  48. 

INSURANCE. 

I.    Object,  definition  and  kinds  of;  code  provisions 
governing. 

II.    Parties  to;   who  may  Insure  or  be  insured. 

III.  Insurancs    by    agent,    factor,    mortgagor,    part 

owner,  partner  or  trustee. 

IV.  Validity  and  rescission  of. 

V.  Insurable  Interest;  what  may  be  insured  against 

VI.  Concealments  and  representations. 
VII.    Warranties. 

VIM.    Policy. 

IX.  Premium. 

X.  Change  or  transfer  of  Interest. 

XI.  .Over-insurance;    double  Insurance;  reinsurance. 
Xil.    LOSS. 

XI I L    Questions  relating  particularly  to  fire  Insurance. 

XIV.    Questions  relating  paKlcutarly  to  life  Insuranoe. 

XV.    Questions  relating  paKlcularly  to  marine  Insur- 
ance. 

OommlssloBer:    Sea  buraranee  Oommlssloner. 
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Comimiiles;    See  Insuranoe  Corporation. 

Fraternal  societies  exempt  from  insnrance  laws,  |  451. 

I.    Object,     definition    and    kinds     of;     code     provisions 
governing. 
Code  provisions  govern  all  kinds  of  insurance,  |  2584. 
Defined,  8  2527. 
Indemnity,  §8  2772-2777. 
Kinds  of.  8  2588. 

Sole  object  of  Is  Indemnity  of  insured,  §  2551. 
Accident  companies:     See  Insurance  Corporation. 
Mutual  companies:     See  Insurance  Corporation. 
Title  iuBurance  companies:  See  Insurance  Corporation. 

II.  Parties  to;   who  may  Insure  or  be  Insured. 

Any  one  except  public  enemy  may  be  insured,  §  2640. 

Insured,  who  is,  §  2538. 

Insured,  who  may  be,  8  2540. 

Parties  are  Insured  and  Insurer,  §  2588. 

Who  may  insure,  8  2589. 

III.  Insurance  by  agent,  factor,  mortgagor,  part  owner, 

partner  or  trustee. 
Agent,  by,  form  of  policy,  8  2588. 
Factor  may  insure,  §  2368. 
Mortgaged  property,  Insurance  on,  8  2541. 
By  mortgagor,  8  2542. 
Partner,    by,  rights  of    copartner,  form  of  policy,   9 

2590. 
Part  owner,  by,  rights  of  co-owner,  form  of  policy, 

8  2590. 
Trustee,  by,  form  of  policy,  §  2589. 

iV.    Validity  and  rescission  of. 
Gaming  policy,  void,  8  2558. 
Rescind,  time  fbr  exercising  right  to,  %  2688. 
Stipulation  for  payment  irrespective  of  interest  void, 

8  2558. 
Void,  if  without  insurable  Interest,  8  2551. 
Void,  when,  §  2558. 

V.    Insurable  Interest;    what  may  be  Insured  against. 
Contingent  or  expectant  Interest  not  insurable,  §  2649. 
Insurable  interest  defined,  8  2546. 
Insurable  interest  in  expectancy,  §8  2547,  2649. 
Insurable  interest  in  life,  8  2763. 
Insurable  interest  in  life,  assignment  to  one  without, 
§27«4. 
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Insnrable  Interest,  Insurance  withoat,  void,  |  2551. 
Insurable  interest  may  consist  In  what»  t  2547. 
Insurable  interest,  measure  of,  §  2550. 
Insurable  interest  of  carrier  or  depositary,  8  2548. 
Insurable  interest  In  property*  what  constitutes^  |{ 

2546,  2547. 
Insurable  interest,  time  when  must  exist,  §  2552. 
Lottery  not  insurable,  8  2532. 
Mortgaged  property,  on,  8  2541. 
Wliat  events  may  be  Insured  against,  |  2581. 

VI.    Concealments  and  Representations. 
Concealment  defined,  8  2661. 
Concealment,  effect  of,  §  2562. 
Concealment,  facts  which  need  not  be  disclosed,  8 

2564. 
Concealment,  inf6nnation  of  one's  own  ludgment  need 

not  be  communicated,  §  2570. 
Concealment,  matters  of  opii^on  need  not  be  comrnii- 

nicated,  8  2570. 
Concealment,  modification  of  contract  and  representSp 

tions  in  case  of,  8  2582. 
Concealment,  provisions  as  to  apply  to  modification  of 

contract,  8  2582. 
Concealment,  what  facts  to  be  disclosed,  8  2662. 
Disclosed,  facts  that  must  be,  §  2563. 
Disclosed,  facts  that  need  not    be    without   bijary, 

8  2564. 
lYaudulent  omission  to  communicate  facts,  8  2569. 
Interest   of   insured,   necessity  of  commumcatlng,   | 

2568. 
Materiality  of  facts,  test  of,  §  2565. 
Matters  each  party  bound  to  know,  8  2660. 
Matters  that  must  be  disclosed,  8  2563. 
Matters  that  need  not  be  communicated  without  in- 
quiry, 8  2564. 
Omission  to  communicate  facts,  intentional  or  frandn- 

lent,  §  2569. 
Representation  as  to  future,  effect  ^of,  8  2574. 
Representation,  effect  of  falsity,  8  2580. 
Representation  false,  when  deemed  to  be,  §  2679. 
Representation  interpreted,  how,  8  2573. 
Representation,  materiality  of,  how  determined,  8  258L 
Representation  may  be  made,  when,  §  2572. 
Representation  may  be  oral  or  written.  |  267L 
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Representation  may  be  altered  or  withdrawn,  when. 
8  2676. 

Representation  may  not  qualify  policy,  §  2676. 

Representation  may  qualify  warranty,  §  2676. 

Representations,  provisions  as  to  apply  to  modifica- 
tion, 8  2682. 

Representation  refers  to  what  time,  %  2677. 

Representing  information,  8  2678. 

Waiver  of  communication  of  facts,  |  2667. 
Vii.    Warranties. 

As  to  future,  §  2608. 

As  to  past  or  present,  |  2607. 

Breach  without  fraud,  8  2612. 

Form  of,  §  2604. 

Fraudulent,  8  2669. 

Is  express  or  implied,  8  2603. 

Must  be  in  policy,  §  2606. 

Performance  of,  relating   to    future,  ezcoaed,  when, 
8  2609. 

Past,  present  or  future,  §  2606. 

Violation  of,  policy  may  provide  for  avoidance,  8  261L 

Violation  of,  avoids  policy,  8  2610. 

VIII.    Policy. 
Defined,  8  2686. 
Description  of  insured   In    general  terms,  who  can 

claim  benefit,  §  2691. 
Form  of,  on  insurance  by  agent,  S  2588. 
Form  of,  on  insurance  by  part  owner  or  copartner, 

8  2690. 
Form  of,  on  insurance  by  trustee,  8  2689. 
How  issued  and  eigned,  8  416. 
In  general  terms,  8  2691. 
In  open  or  valued,  8  2694. 
Material  violation  avoids,  8  2610. 
May  provide  for  avoidance,  §  2611. 
Not  transferred  by  transfer  of  thing  insored,  8  2698. 
Open,  defined,  8  2696. 

Open  policy,  marine,  estimating  loss  under,  9  2741. 
Running,  defined,  §  2697. 
Valued  policy,  8  2767. 
Valued  policy  defined,  8  2696. 
What  must  be  stated  in,  §  2587. 
Whose  interest  covered  by,  8  2588. 
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IX.  Pramlum. 

Contribntion  In  case  of  oyer-insurance,  §S  2621,  2622. 
Earned,  when,  |  2816. 

Effect  of  acknowledging  receipt  of,  in  policy,  |  2598. 
How  payable  to  mntual  life,  etc.,  company,  §  446. 
Receipt  of  premium,  effect  of  acknowledging  in  policy, 

t  2598. 
Retnm  of,  for  frand,  t  2619. 
Return  of  when  allowed,  §  2617. 
Return  of,  when  not  allowed,  §  2618. 
Return  of,  when  oTer-ln^urance  t)y  aeyeral*  8  2620. 

X.  Change  or  transfer  of  Interest. 

Alienation,  joint  owners  or  partners,  transfer  between 

does  not  ^yoid,  §  2657. 
Change  of  interest  after  loss,  §  2564. 
Change  of  interest  between  partners.  Joint  owners, 

etc.,  effect  of,  {  2557. 
Change  of  interest  by  death  of  insured,  8  2656. 
Change  of  interest  in  one  of  several  things,  {  2665. 
Change  of  interest  in  thing  insured,  effect  of,  §S  2553- 

2557. 
Mortagee,  assignment  to  of  insured  thing,  |  2641. 
Partners,  transfer  between  does  not  avoid,  §  2667. 
Policy,  transfer  of  thing  insured,  effect  of,  §  2693. 
Successive  owners,  policy  may  be  drawn  to  inure  to, 

I  2692. 
Transfer  of  claim  for,  contract  not  to,  Is  void,  §  2599. 
Transfer  of  insured  thing  not  transfer  policy,  §  2593. 
Transfer  of  interest  in  part  c^  thing  insured,  effect  of, 

8  2553. 
Transfer  of  thing  Insured,  effect  of,  S§  2553-2567. 

XI.  Over-Insurance;    double  Insurance;    reinsurance. 
Over-insurance,    contribution   to    premium,    §S    2621, 

2622. 
Over-insurance,  return  of  premium,  8  2620. 

Double,  contribution,  |  2642. 

Double,  defined,  §  2641. 

Reinsurance,  88  426,  428. 

Reinsurance  defined,  8  2646. 

Reinsurance,  disclosures  required,  8  2647. 

Reinsurance,  original  insured  no  interest  in,  §  2649. 

Reinsurance  presumed  to  be  against  liability,  §  2648. 

XII.  Loss. 

Exoneration  of  insurer,  what  amounts  to.  8  2629. 
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Interest  covered  by  policy,  t  2588. 

Loss,  certificate  of,  when  dispensed  with,  §  2637, 

Loss,  excepted  perils,  §  2628. 

Loss  Incurred  In  rescue  from  peril,  S  2627. 

Loss,  notice  of,  S§  2633-2637. 

Loss,  partial,  S  2767. 

Loss,  partial,  under  valued  policy,  S  2757. 

Loss,  preliminary  proofs,  §{  2634-2636. 

Lioss,    proof    of,    sufficiency    of    preliminary    proofs, 

S  2634. 
Loss,  remote  and  proximate  cause,  S  2626. 
Negligence  does  not  exonerate  Insurer,  S  2629. 
Notice  of  loss,  effect  of  delay  to  give,  §  2633. 
Notice  of  loss,  waiving  defects  In,  §  2635. 
Notice  of  loss,  waiving  delay  In,  S  2636. 
Perils,  excepted,  cover  what  losses,  §  2628. 
Perils,  loss  In  rescuing  from,  §  2627. 
Perils,  remote  and  proximate,  S  2626. 
Willful  act  of  Insured  exonerates  insurer,  S  2629. 

XIII.  Quettlons  relating  particularly  to  fire  Insurance. 
Fire,  companies:    See  Insurance  Corporation. 
Contribution  In  case  of  domestic  insurance,  effect  of  in- 
solvency, §  2642. 

Double  insurance,  contribution,  §  2642. 

Effect  of  valuation  in  policy,  S  2756. 

Examination  of  premises  by  insured,  and  value  fixed, 

§  2757.'    , 
Increase  of  risk,  S§  2753-2755. 
Increase  of  risk,  acts  affecting  an,  but  not  violating 

the  policy,  S  2755. 
Increase  of  risk,  alterations  that  affect  an,  S  2753. 
Increase  of  risk,  alterations  that  do  not  affect  an, 

§  2754. 
Measure  of  indemnity,  §  2756. 
Partial  loss,  §  2757. 

Property  which  may  be  insured,  {  426. 
Reinsurance,  S§  426»  428. 
Valued  policy,  8  2757. 

XIV.  Questions  relating  particularly  to  life  Insurance. 
Life:    See  Insurance  Corporation. 

Assignment  of  policy,  §§  2764,  2765. 

Assignment  for  creditors.  Insurance  upon  life  does  not 

pass,  §  3470. 
Assignment^  necessity  of,  notice  of,  S  2765. 
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Does  not  inuuk  on  assignment  for  creditors,  t  3470. 

Insurable  interest,  §  2763. 

Measure  of  Indemnity,  8  2766. 

Nonforfeiture  clause,  §  450. 

Right  to  paid-up  policy,  t  460. 

When  payable,  §  2762. 

XV.    Questions    relating    particularly  to  marine  insur- 
ance. 

Marine:     See  Insurance  Corporation. 

Abandonment,  acceptance  of  conclusiye,  §  2728. 

Abandonment,  acceptance  of  not  necessary,  §  2727. 

Abandonment^  accepted  is  irrevocable,  §  2729. 

Abandonment,  agent's  acts  after,  effect  of,  §  2726. 

Abandonment  defined,  t  2716. 

Abandonment,  effect  of,  §  2724. 

Abandonment  ineffectual,  when,  §  2720. 

Abandonment  made,  how,  t  2721. 

Abandonment  must  be  absolute,  §  2718. 

Abandonment  must  not  be  partial  or  conditional,  § 
2718. 

Abandonment,  no  other  cause  than  specified  can  be  re- 
lied on,  §  2723. 

Abandonment,  notice  must  specify  all  causes  of,  § 
2723. 

Abandonment,  notice  of,  not  necessary  on  total  loss, 
t  2709. 

Abandonment  not  presumed  from  mere  silence,  §  2727. 

Abandonment  of  freightage,  §  2717. 

Abandonment  of  ship,  effect  on  freightage,  §  2730. 

Abandonment,  omission  to  make,  right  of  recovery, 
t  2732. 

Abandonment,  r^usal  to  accept,  liability  on,  §  2731. 

Abandonment  requisites  of  notice  of,  §S  2722,  2723. 

Abandonment,  time  within  which  may  be  made,  § 
2719. 

Abandonment,  waiver  of  formal,  {  2726. 

Abandonment,  when  proper,  §  2717. 

Against  actual  total  loss  covers  what,  §  2712. 

Average,  general,  §S  2148-2155.    See  General  Average. 

Average  loss,  §  2711. 

Average,  particular,  liability,  {  2711. 

Charterer  has  insurable  interest,  §  2665. 

Charter>party,  insurable  interest  exists  under,  S  2663. 

Concealment,  effect  at,  |  2672. 
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Concealments  not  vitiating  policy,  §  2672. 
Ck>ntribntlon  in  case  of  doable  insurance,    effect    of 

insolvency,  §  2642. 
Contribution,  subrogation  of  insurer,  §  2745. 
Course  of  sailing  determined,  how,  S  2693. 
Defined,  §  2666. 
Deviation  defined,  §  2694. 
Deviation  exonerates  insurer,  {  2697. 
Deviation  improper,  when,  §  2696. 
Deviation  proper,  when,  §  2696. 
Double,  89  2641,  2642. 
Double  insurance,  contribution,  §  2642. 
Expense  and  labor,  liability  of  insurer  for,  §  2743. 
Freightage  signifies  what,  t  2661. 
General  average  loss,  §§  2711,  2744. 
Information  must  be  communicated,  8  2669. 
Insurable  interest  in  expected  freightage,  §  2662. 
Insurable  interest  in  profits,  S  2664. 
Insurable  interest  in  ship,  S  2669. 
Insurable  interest  of  charterer,  §  2666. 
Insurable  interest  reduced  by  bottomry,  8  2660. 
Labor  and  expenses,  liability  of  insurer  for,  9  2743. 
Liability  where  cargo  reshipped,  S  2707. 
Loss,  average,  {  2711. 
Loss,  constructive  total,  {  2706. 
Loss,  estimating  under  open  policy,  §  2741. 
Loss  is  total  or  partial,  S  2701. 
Loss,  partial,  S  2702. 
XjOSS,  partial,  anchors,  cannon  and  sheathing  metal, 

how  estimated,  S  2746. 
Loss,  presumed  from  continued  absence,  S  2706. 
Loss,  total,  is  actual  or  constructive,  8  2703. 
Loss,  what  amounts  to  actual  total,  S  2704. 
Material  information,  8  2670. 
Measure  of  indemni^  in  general,  f§  2736-2746. 
Neutral  papers,  8  2688. 
On  cargo  when  voyage  broken  up,  §  2707 
One-third  new  for  old,  exceptions  to,  9  2746. 
Open  policy,  estimating  loss  imder.  9  2741. 
Partial  loss,  liability  on,  §§  2737,  ::742. 
Partial  loss,  measure  of  indemnity,  §§  2737,  2742. 
Partial  loss,  one-third  new  for  old,  S  2746. 
Prior  loss,  knowledge  of,  presumption  of,  §  2671. 
Profits,  measure  of  recovery  for,  9  2788. 

ClvU    Cod»-68 
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Profits,  valnatioii  in  policy  applied  to,  }  2740. 

Property  which  may  be  insured,  {  426. 

Reinsurance,  §S  426,  428. 

Representation,  effect  of  false,  §  2676. 

Representation  eventually  false,  {  2677. 

Representation  of  expectation,  §  2677.  

Reahipment  when  voyage  i>roken  up,  liability,  §|  2707. 
2708. 

Seaworthiness  as  to  cargo,  S  2687. 

Seaworthiness,  at  what  time  must  exist,  g  2683. 

Seaworthiness,  degrees  of  at  different  stages  of  voy- 
age, §  2686. 

Seaworthiness,  what  constitutes,  {  2684. 

Ship's  manager  may  not  insure,  when,  §  2889. 

Subrogation  of  marine  insurer,  §  2745. 

Unseaworthiness  occurring  in  voyage,  delay  in  repair- 
ing, u  2686. 

Valuation  applied  to  profits,  {  2740. 

Valuation-  in  policy,  apportioned  when  part  only  ex- 
posed, §  2789. 

Valuation  in  policy,  conclusiveness  of,  8  27S6. 

Vo3rage  insured  is  what,  §  2692. 

Warranty  of  neutrality,  §  2688. 

Warranty  of  seaworthiness,  {  2681. 

When  insured  entitled  to  payment,  S  2709. 

INSURANCE  COMMISSIONER,  §  447. 

Duty  regarding  corporations  to  give  bonds,    p.  681,  8 

3,  Stats. 
Insurance  company  to  report  investments  to,  8  427. 
Power  of,  over  investments  by  insurance  corporations, 

8  427. 
INSURANCE   CORPORATION:  See  Insurance. 

Accident  insurance  on  assessment  plan,  act  relating 

to,  p.  724. 
Accident,  act  for  incorporation  of  mutual  Insurance 

companies  for  insurance  against^  p.  731. 
Accident  insurance:    See  post,  this  title. 
Annuity  insurance  on  assessment  plan,  p.  724,  Stats. 
Assessment  plan,  health,  life,  accident,  annuity,  and 

endowment  insurance  on,  p.  724,  Stats. 
Assessments  on  stock,  limitation  of,  §  332. 
Benevolent    societies    exempt  from   insurance  laws, 

8  451. 
Benevolent  societies  not  insnianoe  oorporatlons,  8  461. 


nraxmANCB  corporation.  iu 

Capital,  cash  assets  of  one  hnndred  thousand,  most 

have,  when,  §  420. 
Capital,  cash  assets  of  two  hnndred  thousand  dollars, 

must  have,  when,  t  419. 
Capital,  foreign  mutual  corporation    must   have  two 

hundred  thousand  dollars  cash  essets,  8  419. 
Capital  and  accumulations,  how  invested,  §  421. 
Capital  stock  must  he  one  hundred  thousand,  when, 

S  420. 
Capital  stock  must  he  at  least  two  hundred  thousand, 

when,  §  419. 
Directors,  alteration  in  number  of,  §  443. 
Directors  liable  for  loss  on  insurance,  when,  8  418. 
Directors  liable  on  what  policies,  §  418 
Directors,  not  to  he  less  than  five,  8  443. 
Dividends,    amounts    to    be    reserved    before    making, 

8  429. 
Dividends,  of  what  and  when  declared,  §  417. 
Dividends,  of  what  not  to  be  declared,  8  417. 
Dividends  when  only  to  be  declared,  8  452. 
Endowment    insurance    on    assessment  plan,  p.  724, 

Stats. 
Fire,  county  fire  insurance  companies,  organization 

and  management  of,  p.  732,  Stats. 
Fire  and  marine,  capital  to  be  paid  )n  cash  in  twelve 

months,  8  424. 
Fire  and  marine,  certificate  of  capital  stock  to  be  filed, 

and  when,  §  425. 
Fire  and  marine,  dividends,  amounts  to  be  reserved 

before  making,  §8  429,  480. 
Fire  and  marine,  extent  of  power  of  assessment,  8 

832. 
Fire  and  marine,  how  may  Invest  funds,  8  427. 
Fire  and  marine,  limitation  on  risks,  §  428. 
Fire  and  marine,  payment  of  subscriptions,  8  424. 
Fire  and  marine,  rate  of  risk,  8  428. 
Fire  and  marine,  reservations  by  companies  with  less 

than  two  hundred  thousand,  8  430. 
Fire  and  marine,  risk,  limitation  on,  8  428. 
Fire  and  marine,  twenty-five  per  cent  of  capital  to  be 

paid  up  before  policies  issued,  8  424. 
Fire  and  marine  insurance  corporations,  limit  on  one 

risk,  §  428. 
Fire  and  marine  insurance  coriK>rations,  limit  on  one 

risk,  8  428. 
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Fire  Inimrance,  flre  patrol,  rights  and  powers  as  to: 
See  Fire  Patrol. 

Fire,  life,  health,  accident  and  marine  Insurance  com- 
panies, approval  of  investment  by  two-thirds  of 
directors,  S  421,  sub.  6. 

Fire,  life,  health,  accident  and  marine  insurance  com- 
panies, limit  on  Investments,  §  421,  sub.  6. 

Fire,  life,  health,  accident  and  mulne  Insurance  com- 
panies, report  of  investments,  S  421,  sub.  6. 

Fire,  life,  health,  accident  and  marine  Insurance  cor- 
porations, accumulations,  how  invested,  §  421, 
sub.  5. 

Foreign,  capital  stock  must  be  one  hundred  thousand, 
when,  S  420. 

Foreign,  cash  assets  of  one  hundred  thousand  doUan, 
must  have,  when,  §  420. 

For^gn,  cash  assets  of  two  hundred  thousand  doUars, 
must  have,  when,  §  419. 

Foreign,  must  have  capital  stock  of  two  hundred  thou- 
sand, when,  8  419. 

Foreign,  retaliatory  provisions,  §S  447,  449. 

Fraternal  societies  exempt  from  insurance  laws,  S  451. 

Funds,  how  may  be  Invested,  §  427. 

Health,  act  for  incorporation  of  mutual  insurance 
companies  for  Insurance  against,  p.  731. 

Health,  act  for  incorporation  of  mutual  insuraiioe 
companies  for  insurance  of,  p.  731. 

Healtli  Insurance  on  assessment  plan,  act  relating  to,  p. 
724, 

Health  Insurance:  See  post,  this  title. 

Insurance,  law  of,  In  general:  See  Insurance. 

Investment  must  not  exceed  market  value  of  securities, 
§427. 

Investments,  funds,  how  may  be  Invested,  S  427. 

Investments,  power  of  Insurance  commissioner  over, 
8  427. 

Investments  to  be  reported  to  Insurance  commissioner, 

8  427. 

Life,  amounts  to  be  reserved  before  declaring  divi- 
dends, 8  431. 

Life,  nonforfeiture  clause,  8  450. 

Life,  right  to  paid-up  policy,  §  460. 

Life  insurance  companies,  policy  loans,  provisions  con- 
cerning, 8  421,  sub.  7. 

Life  insurance  companies,  power  to  loan  on  policies,  8 
421,  sub.  7. 
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Life  insurance  on  assessment  plan,  act  relating  to,  p. 
724. 

Limit  on  risks  of  fire  and  marine  insurance  corpora- 
tions, S  428. 

Mutual  insurance  companies  for  insurance  of  life  and 
health  and  against  accident,  p.  731,  Stats. 

Mutual    insurance    corporation,    foreign,    must     have 
two  hundred  thousand  dollars  cash  assets,  {  419. 

Mutual  life,  health,  and  accident,  in  general,  §§  437-461. 

Mutual  life,  etc.,  by-laws  may  limit  number  shares  one 
may  hold,  §  445. 

Mutual  life,  etc.,  by-laws  may  provide  for  protection 
of  stockholders,  §  445. 

Mutual  life,  etc.,  capital  stock,  amount  of,  §  437. 

Mutual  life,  etc.,  declaration  of  fixed  capital,  §  440. 

Mutual  life,  etc.,  fixed  capital,  of  what  consists  and 
deficiency  therein,  §  439. 

Mutual  life,  etc.,  guaranty  fund,  §  437. 

Mutual  benefit  and  life  associations:     See  Mutual  Bene- 
fit and  Life  Associations. 

Mutual  insurance  on  assessment  plan:  See  Mutual  In- 
surance on  Assessment  Plan. 

Mutual  life,  health  and  accident  companies,  distribution 
of  stock,  where  oversubscribed,  §  437. 

Mutual  life,  health  and  accident  companies,  guarantee 
fund,  S  437. 

Mutual  life,  health  and  accident  company,  rejection  of 
subscription,  S  437. 

Mutual  life,  etc.,  guaranty  fund  to  consist  of  what. 
§  438. 

Mutual  life,  etc.,  guaranty    notes    and    interest,  how 
disposed  of,  §  441. 

Mutual  life,  etc.,  insurance  commissioner,  furnishing 
data  to  and  duties  of,  §  447. 

Mutual  life,  etc.,  insured  entitled  to  vote,  when,  §  442. 

Mutual  life,  etc.,  loan  not  to  exceed  sixty  per  cent  of 
market  value,  S  444. 

Mutual  life,  etc.,  may  invest  in  what  securities,  §  444. 

Mutual  life,  etc.,  no  stamp  required  on  accident  in- 
surance contract,  §  448. 

Mutual  life,  etc.,  policies  not  to  be  issued  until  what 
time,  §  437. 

Mutual  life,  etc.,  policies,  participation  in  profits,  §  446. 

Mutual  life,  etc.,  premiums  payable,  how,  §  446. 

Mutual  life,  etc.,  subscription,  §  437. 

Mutual  life,  etc.,  surplus,  §  437. 
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Mutual  life,  etc,  valuation  of  policies  not  accepted  1b 

other  states,  retaliatory  provisions,  §  449. 
Mutual   life,  etc.,  valuatlou    of  policies    outstandlns, 

when  and  how  estimated,  S  447. 
Policies,  by  what  officers  to  be  signed,  §  416'. 
Policies,  how  issued,  §  416. 
Real  property,  restrictions  on  purchasing,  holding  and 

conveying,  §  415. 
Seal  policies  without,  S  416. 

Subscription  to  capital  stock,  opening  books  of.  §  411 
Subscriptions  to  capital  stock,  securing,  §  414. 
Title  insurance  company  may  Invest  funds  in  plant. 

§  421,  sub.  6. 
Title,  dividends,  amounts  to  be  reserved  before  making. 

§  432. 
Title,  dividends  declared  of  what,  §  432. 
Title,. plant  to  asset,  §  421,  sub.  5. 
Title,   surplus  fund  and  Impairment  and  restoratloB, 

S  432. 

See  Insurance. 

INTEMPERANCE,  divorce  for,  S§  92,  107. 

INTENTION,  fraudulent,  question  of  fact,  8  3442. 

General  terms  restricted  by  main,  §  1648. 

How  ascertained,  §  1637. 

How  ascertained  in  revision,  S  3401. 

Of  grantor  in  ambiguous  grant,  S  1068. 

Of  testator,  §§  1317,  1370. 

Of  testator,  how  ascertained,  §  1318. 

Of  trustor,  necessary  to  creation  of  trust,  8  2221. 

Overrules  grammatical  construction,  S  1324. 

Overrules  technical  meaning,  §  1327. 

Particular  clauses  subordinate  to  general,  §  1660. 

Presumption  of,  to  destroy  or  cancel  contract,  §  1699. 

Revision  of  contract  so  as  to  conform  to,  §  3399. 

Substantial  compliance  with,  sufficient,  §  1348. 

Superior  to  terms  of  written  contract,  when,  S  1640. 

To  deceive,  an  essential  element  of  fraud,  §  1572. 

To  desert,  not  always  coexistent  with  separation,  §  100. 

To  extinguish  old  obligation,  necessary   in  novation, 
§  1531. 

To  govern  interpretation  of  contract.  §  1636. 

To  make  ademption,  must  be  in  writing,  (  135L 

When  ascertained  by  the  language,  8  1638. 

When  ascertained  by  the  writing  alone,  §  1639. 

Words  inconsistent  with,  rejected,  §  1663. 
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INTEREST,  annual  rate  where  no  time  fixed,  S  1916. 

Any  rate  agreed  on  allowed  until  entry  of  judgment, 

§  1918. 
Any  rate  may  be  agreed  on,  §  1918. 
Application  of,  §  1479. 
Bequest  of,  income  when  accrues,  §  1366. 
Bottomry  contract,  rate,  §  3022. 
'   Building  and  loan  corporation,  rate  of,  8  634. 
Cemetery  bonds,  rate  on,  S  611. 
Compounding,  §  1919. 
Compound,  trustee's  liability  for,  §  2262. 
Computation  of,  S  1917. 
Damages,  as,  §  3288. 
Damages,  interest  on,  3287. 

Damages  prescribed  in  code  are  exclusive  of,  §  3357. 
Defined,  §  1915. 
Guaranty  notos  of  mutual  life  insurance  companies,  on, 

8  441. 
In  action  ex  delicto,  8  3288. 
Judgment,  on,  §8  1917,  1920. 
Land  and  building  corporation,  8  634. 
Legacies,  on,  8  1369. 
Legal  rate,  88  1917,  1918. 
Offer  of  performance  stops,  8  1604. 
Protested  bill,  on,  8  3236. 
Presumed  on  loan,  8  1914. 
Principal,  agreement  that  interest  shall  become  part 

of,  8  1919. 
Railroad  bonds,  on,  8  456. 
Rate  after  breach  of  contract,  8  3289. 
Rate  after  verdict,  8  3289. 
Rate  in  absence  of  contract,  8  1917. 
Rate,  limit  of  by  contract,  8  3289. 
Rate,  on  money  borrowed  by  homestead  corporation  8 

560. 
Rate,  piarties  may  agree  for  any.  8  1918. 
Respondentia,  rate,  8  3039. 
Special  partner  entitled  to,  8  2494. 
Trustee  liable  for,  if  omits  to  Invest  trust  funds,  8  2282. 
Trustee's  liability  for,  to  beneficiary,  8  2237. 
Waiver  of,  by  accepting  principal,  8  3290. 
Year,  what  deemed  to  be  In  computation  of,  8  1917. 
INTERESTS  IN  PROPERTY  absolute,  8  679. 
Chattel,  8  765. 

Classification,  8  702.  J 

Denominated  estates,  8  701. 
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Future,  J  690. 

Future  contingent,  §  695. 

Future  contingent,  may  be  alternative,  S  696. 

Future  contingent,  not  void  because  improbable,  t  697. 

Future,  how  defeated,  §§  739,  740. 

Future,  none  unless  specified,  S  708. 

Future,  pasa  by  transfer,  {  699. 

Future,  right  of  posthumous  children,  §  698. 

Future  vested,  §  694. 

Future,  when  not  defeated,  SS  741,  742. 

In  common,  §  685. 

In  existing  trust,  how  transferred,  $  1135. 

In  ship,  how  transferred,  S  1185. 

Joint,  §  683. 

Limited,  §  692. 

Mere  possibility  of,  not  transferable.  §  700. 

Merger  of,  destroys  servitude,  9  811. 

Partnership,  §  684. 

Perpetual,  9  691. 

Present,  §  689. 

Qualified,  §  680. 

Time  of  creation  of,  S  749. 

Transfer  of,  when  mortgage,  §  292L 

Trustee  must  give  beneficiary  notice  of  acquisition  of, 

§  2233. 
What  affected  by  transfer,  §  1088. 
When  void  for  suspending  alienation,  $  710. 

INTERLOCUTORY     DECREE     in     divorce     proceedings 

§§  61,  131,  132. 
INTERPRETATION:  See  ConBtruction. 
INTERPRETER,    acknowledgments,    ofBcer    taking    may 

employ,  S  1201. 
INTESTACY,  disposition  of  property  in  case  of,  §  1384. 
Rules  of  descent  of  property  in  case  of,  S  1386. 
Succession  in  case  of,   §9   1383-1409.    See  Sacceeslon. 
Will  interpreted  to  avoid,  if  possible,  S  1326. 

INTESTATE,  estate  of  chargeable  with  debts,  S  1368. 

See  Succession. 

INUNDATION,  deposit  in  case  of,  S9  1815,  1816. 

INVENTIONS,  author  of,  has  exclusive  ownership,  S  980, 

Property  in,  99  980-985. 

'Subsequent  inventor  of  same  thing,  rights  of,  9  984. 
INVENTORY,  assignor  for  creditors  must  make,  99  t4fl. 
8468. 
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Legatee  for  life,  inyentory  by,  and  what  to  contain,  8 

1365. 
Of  separate  property  of  wife,  §§  165,  166. 
Specific  legatee  must  take  and  deliver,  J  1365. 
INVESTMENT.     Insurance   companies,  how  may  Invest 

funds,  S  427. 
Trustee,  by,  §§  2261,  2262. 

IRRIGATION:  See  Water  and  Canal  Corporation. 

Rates  of  water  for,  supervisors  nfay  fix,  p.  786,  Stats. 
IRRIGATION  CORPORATION,  §  552. 

Transfer  of  stock,  §  324. 

ISLAND,  belongs  to  whom,  §§  1016-1018. 
ISSUE,  interpretation  of,.§  1071. 

JACKS.    Lien  of  owner  of  jack  used   for   propogation,  88 
3062,  3063;  p.  738,  Stats. 

JAPANESE.    Marriage    between    whites  and  mongolians 
forbidden,  §  60. 

JETTISON,  §§  2148-2155. 

By  whom  may  be  made,  8  2160. 

Defined,  8  2148. 

In  general,  8  2155. 

Loss  by,  how  borne,  S  2161. 

Order  of,  8  2149. 

Rules  governing  apply  to  what  sacrifices  and  expenses, 
§  2155. 

Things  stored  on  deck,  8  2154. 

When  justifiable,  8  2148. 
JOINT  and  several,  contract  when  presumed  to  be,  88  1669, 
1660. 

And  several  obligation,  8  1430. 

Authority,  how  construed,  8  12. 

Authorship,  8  981. 

Contribution  of  parties,  8  1429. 

Contribution  between  joint  or  joint  and  several  obli- 
gors, 8  1432. 
»    Creditor,  directions  by  one,  8  1476. 

Creditor,  performance  to  one,  8  1476. 

Debtor,  performance  by,  8  1474. 

Debtors,  release  of,  8  1543. 

Delivery  by  depositary  of  thing  owned  Jointly,  8  1827. 

Drawees,  presentment  to,  8  3187.  , 

Drawees,  presentment  to  one,  and  refusal,  8  8187.      ^ 

Employees,  duty  of  survivor,  8  1991. 
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Guardian,  death  of,  §  252. 

Interest,  change  In.  does  not  affect  insurance.  S  25&7. 

Interest  defined,  §  683. 
Obligations,  §§  1430-1432. 
Obligation  presumed  joint  when,  S  1431. 
Obligor,  performance  by,  §  1474. 
Ownership  defined,  §  683.  .  lootr 

Owners,  delivery  of  deposit  to,  how  made,  S  1827. 
Promise  presumed  joint  and  several,  §§  1659,  1660. 
Service  after  death  of  joint  employee,  9  1991. 
Trustee,  liability  of.  S  2239. 
Trustees,  all  must  act,  §  2268. 
Trustees,  survivorship  between,  §  2288. 
JOINT   STOCK   COMPANY.    Contract  to   relieve  director 

from  liability  void,  §§  325,  327. 
JUDGE.    Acknowledgment,  what  judges  may  take,  §  1180. 
Police  judge  may  solemnize  marriage,  §  70. 
Superior,  may  consent  to  apprenticeship  when,  S  265. 
JUDGMENTS.    Action  lies  to  obtain  judgment  proving  In- 
strument,  §  1203.  ^     ,  , 
4ffecting  title  may  be  recorded  without  acknowledg- 
ment, 9  1159. 
Confession  of,  by  special  partner,  void,  §  2496. 
Confess,  partner  may  not,  9  2480. 
Effect  of,  in  action  to  prove  instrument,  S  1204. 
Interest  on,  §9  1917,  1920. 
-    Lien  governed  by  Code  of  Civil  Procedure,  9  8068. 
Marriage,  annulling,  conclusiveness  of,  9  86. 
Partner  may  not  confess,  9  2430. 
Providing  instrument,  9  1204, 
Recording:     See  Recording. 
Title,  for  possession  or,  9  3376. 
Unrecorded  instrument,  void  as  against,  9  1214. 
JUDICIAL  SALE,  foreclosure  of  right  to  redeem  pledge, 

9  3011. 

Warranty  on,  9  1777. 
JUSTICE  OF  PEACE,  acknowledgment,  certificate  of,  au- 
thority to  take,  9  11»4. 

Acknowledgment,  may  take,  9  1181. 

Apprenticeship,  consenting  to,  9  265. 

Marriage  ceremony,  may  solemnize,  9  70. 

May  direct  calling  meeting  of  corporation,  when,  9  311. 

KILLING  SHEEP  by  dogs,  9  3341. 
KINDRED,  collateral  line,  9  1393. 
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Degree  of,  how  established,  S  1389. 
Direct  line,  S  1892. 
Half  blood  Inherit  equally,  S  1394. 
Series  of  degrees  of,  S  1391. 

KLAMATH  COUNTY,  tolls  in,  S  514. 

KNOWLEDGE:     See  Notice. 

Necessary  to  ratification,  S  2314. 

Of  principal  not  .necessary  to  create  guaranty,  S  2788. 

LABOR.    Hours  of  labor  of  minor,  acts  regulating,  pp.  721. 

722. 
LABORER,  lien  of,  §  8052. 
LAKE,  boundary,  lake  as,  rights  of  owners,  §  830. 

State  owns  land  below  water  of,  S  670. 
LAND  defined,  S  659. 

LAND   AND   BUILDING   CORPORATION:       See  Building 

and  Loan  Corporation. 
LAND  AND  WATER  CORPORATIONS  dividing  land,  wa- 

ter  and  water  rights  among  stockholders,  §  309. 

See  Water  and  Canal  Corporations. 
LANDLORD  AND  TENANT:  See  Lease;  Rents. 

Action  for  possession  without  notice,  where  right  of 

re-entry,  §  793. 
Adverse  proceeding,  tenant  to  give  notice  of,  S  1949. 
Assignee  of  lessee,  liability  of,  §  822. 
Assignee  of  lessee,  rights  of  lessor  against,  {  822.. 
Assignee   of  lessor,   rights   of   lessee    and   assignee 

against,  S  823. 
Attornment  by  tenant  not  required,  when,  S  1111. 
Attornment  of  tenant  to  stranger,  S  1948. 
Change  in  terms  of  lease,  §  827. 
Dwelling-house,  lessor  to  put  in  fit  condition,  S  1941. 
Ejectment,  tenant  to  give  notice  of,  §  1949. 
Bjectment  without  notice,  S  793. 
Fixtures:     See  Fixtures. 
Grant  by  landlord,  right  of  tenant  paying  rent  before 

notice,  fi  1111. 
Holding  over  willfully,  treble  rent,  {  3345. 
Lease  for  life,  rent  recoverable  after  death,  9  826. 
Lease,  statute  of  frauds,  §  1624. 
Lease,  terms  of,  may  be  changed  by  notice,  {  827. 
Lessees  and  their  assignees,  rights  of,  §  823. 
Lessee's  assignee,  liability  of,  S  822. 
Letting  parts  of  rooms  forbidden,  S  I960. 
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Lodgings,  hiring  for  Indefinite  term,  presumption  as  to, 
S  1944. 

Notice  of  change  in  terms  of  lease,  fi  827. 

Notice,  re-entry  on  termination  of,  §  790. 

Notice,  rights  on  termination  of,  {  790. 

NoUce  to  quit,  length  of,  §fi  789,  1946. 

Possession,  action  lies  for  without  notice,  when,  {  71^ 

Quit,  failure  to  after  notice,  treble  rent,  §  3344. 

Re-entry  after  termination  of  notice,  S  790. 

Reentry,  right  of  can  be  transferred,  fi  1046. 

Re-entry,  when  and  how  to  be  made,  §§  .791,  793. 

Renewal  of  lease  by  acceptance  of  rent,  §  1946. 

Renewal  of  lease  by  continued  possession,  fi  1945. 

Renewal  presumed  in  absence  of  notice   of  termina- 
tion, fi  1946. 

Renewed,  tenancy  deemed  unless  notice  to  quit  giren, 
fi  1946. 

Rent  dependent  on  life  recoverable  after  death,  fi  825. 

Rent,  eftect  on  of  lessor's  failure  to  repair,  §  1942. 

Rent  on  life  lease,  recovery  of,  fi  824. 

Rent  payable  when,  fi  1947. 

Rent,  tenant  released  from  by  letting  room  in  parts, 
fi  1950. 

Repairs,  duty  of  lessor  to  make,  fi  1941. 

Repairs,  eftect  of  lessor  not  making,  fi  1942. 

Repairs,  failure  to  make,  vacation  of  premises,  fi  1942. 

Repairs,  when  lessee  may  make,  fi  1942. 

Repairs,  when  lessor  to  make,  fi  1941. 

Rooms,  letting  in  part  forbidden,  fi  1950. 

Summary  proceedings  to  obtain  possession,  fi  792. 

Tenant  at  will,  rights  of,  fi§  819,  820. 

Tenant  entitled  to  whole  room,  fi  1950. 

Tenant  for  years,  rights  of,  fifi  819,  820. 

Tenant  must  deliver  notice  served  on  him,  fi  1949. 

Term,  hiring  lodgings  or  house  for  indefinite,  fi  1944. 

Term  of  hiring  when  no  limit  fixed,  fi  1943. 

Termination  of  tenancy,  at  will,  notice,  fifi  789,  790. 

Treble  rent  for  failure  to  quit  after  notice,  fi  3344. 

Treble  rent  for  holding  over,  fi  8345. 

Vacation  by  tenant  for  want  of  repairs,  fi  1942. 

See  Lease;  Rents. 

LAPSED  devise,  fi  1343. 
Legacy,  fi  1843. 

LAPSE  OF  TIME,  bottomry  lien,  extinguishes,  fi  3027. 
Defined,  fi  125. 
Divorce  denied  on,  fi  111. 
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Lien,  eztlnguishes,  S  2911. 
Nuisance,  does  not  legalize,  fi  8490. 
Partnership  dissolved  by,  {  2450. 
Presumptiond  arising  from,  rebutting,  S  126. 
Proposal  to  contract  revoked  by,  S  1587. 
See  Limitation  of  Actions. 

LATERAL  SUPPORT,  easement  of,  fi  801. 

Bzcavations,  S  882. 

Right  of,  fi  882. 
LAUNDRY,  lien  on,  fi  8d5L 
LAW,  fraud  a  question  of  fact  and  not  of,  S  3442. 

Obligations  imposed  by,  S§  1708-1717. 
LEASE:  See  Hiring;  Landlord  and  Tenant. 

Agricultural  lands,  of,  not  over  ten  years,  S  717. 

Building  and  loan  association  may  make,  S  640. 

Change  in  terms  of,  fi  827. 

City  lots,  of,  not  over  fifty  years,  fi  718. 

Lessees  and  their  assignees,  rights  of,  fi  828. 

Lessees,  asignees,  liability  of,  fi  822. 

Incompetent,  limit  of  term  of  lease  of,  fi  718. 

Infant,  limit  of  term  of  lease  of,  fi  718. 

Letting  part  of  rooms  forbidden,  fi  1950. 

Life,  rent,  how  recoverable,  fi  824. 

Limit  of  term  of  lease  of  city  lot,  fi  718. 

Limit  of  term  of  lease  of  minor  or  incompetent  person, 

fi  718. 
Limit  of  term  of  lease  of  property  of  municipality,  fi 

718. 
Recording,  want  of  rights  of  bona  fide  purchaser,  fi 

1214. 

Renewal  by  continued  possession,  fi  1945. 

Rents:    See  Rents. 

Statute  of  frauds,  fi  1624.  ^  .  ,.« 

Telegraph  or  telephone,  property  of,  lease  of,  fi  540. 

Trust,  express,  to  lease  realty,  fi  857. 

Terms  of  may  be  dhanged  by  notice,  fi  827. 
LEGACY,  gift  causa  mortis  treated  as,  fi  1153. 

See  Wills. 
LEGISLATURE,  dissolution  of  corporation  by,  fi  384. 

Exaination  by,  into  affairs  of  corporation,  fi  383. 

Regulation  of  freights,  fi  465. 
LEGITIMACY.    Adoption   of    illegitimate    child,    consent 

fi  224. 
Adultery  of  husband,  effect  on  of  children,  divorce  for, 

fi  144. 

« 


Adultery  of  wife,  divorce  for,  legitimaey  of  children. 
fi  145. 

Children  legitimate  where  marriage  annulled  or  di- 
vorce granted,  S  1387. 

Mother  may  appoint  guardian  of  illegitimate  child,  | 
241. 

Mother  alone  can  bind  illegitimate  child  as  apprenttco, 
8  266. 

Mother  marrying,  right  to  bind  child  aa  apprentice*  I 
266. 

Nullity  of  marriage  does  not  alfect  legitimacy  of  chil- 
dren, §  84. 

Of  children  bom  after  dissolution  of  marriage,  fi  194. 

Of  children  bom  in  wedlock,  fi  193. 

Of  children  not  affected  by  annulment  of  marriage,  fi 
84. 

Of  children,  who  may  dispute,  fi  195. 

Presumption  of,  fi  195. 

Succession  to  estate  where  child  legitimated  by  mar- 
riage, fi  1888. 

Succession  to  estate  where  child  not  legitimated,   fi 
1888. 

See  Bastards. 

LESSOR  AND  LESSEE:    Bee  Landlord  and  Tenant 

LETTER  OF  ATTORNEY:     See  j>ower  of  Attomey. 

LETTER  OF  CREDIT,  constmction  of,  fi  2866. 
Credit  given  must  agree  with  terms  of,  fi  2866. 
Defined,  fi  2858. 

General,  authority  to  pay  under,  fi  2862. 
General,  defined,  fi  2861. 
General,  extent  of,  fi  2863. 
General,  nature  of,  fi  2862. 
General,  rights  of  one  paying  under,  fi  2862. 
General,  several  persons  may  successively  give  credit, 

fi  2863. 
How  may  be  addressed,  fi  2859. 
Is  general  or  special,  fi  2860.  * 
Liability  of  writer,  fi  2860. 
May  be  continuing  guaranty,  fi  2864. 
Notice  to  writer,  whether  necessary,  fi  2865.« 
Special,  defined,  fi  2861. 

LETTERS  containing  valuables,  carrier'^  liability,  fi  2177. 
Property  in,  fi  986. 
Right  to  publish,  9  985. 
When  deemed  to  be  continuing  guaranty,  |  2864. 
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LETTERS  PATENT,  acknowledgment  of,  not  neoessary  to 
recording,  §  1160. 

Lost,  recording  certified  copy,  S  1160. 
LEX  DOMICILI  governs  personalty,  §  946. 
LIBEL,  defamation,  S  44. 

Defined,  S  45. 

Malice,  when  not  inferred,  §  48. 

Privileged  communications,  defined  and  classified,  S 
47. 

Right  to  protection  from,  §  43. 
LICENSE,  marriage,  §§  69-79. 

Ships,  of,  §   966. 

Street  railway's,  §  508. 

To  talce  tolls,  S  528. 

LIEN,  accessory  to  act  secured,  S  2909. 

Agistor's,  §  3051. 

Apportionment  of,  S  2912. 

As  security  for  performance  of  obligation  not  in  ex- 
istence, §  2884. 

Attachment,  Hen  of  ofllcer,  J'  3057. 

Banker's,  §  3054. 

Boarding-house  keepers,  §  1861. 

Bottomry,  priority,  §  2897. 

Bottomry,  generally,  §§  3017-3029.    See  Bottomry. 

Bulls  used  for  propogation,  liens  in  favor  of  owner, 
p.  738,  Stats. 

Carrier's,  }  2144. 

Carrier's,  on  baggage,  9  2191. 

Carrier's,  ship's  manager  may  not  give  up,  S  2389. 

Claim  not  due,  no  lien  for,  S  2882. 

Compensation,  holder  not  entitled  to  for  trouble  or  ex- 
pense, §  2892. 

Confined  to  original  obligation,  §  2891. 

Contract,  may  be  created  by,  S  2884. 

Contract  respecting,  when  void,  §  2889. 

Contracts  subject  to,  in  general,  9  2877. 

Conversion,  damages  of  lienor,  9  3338. 

Created  by  law  or  contract,  9  2881. 

Defined,  9  2872. 

Delivery,  want  of  change  of,  effect  of,  9  3440. 

Depositary  has,  9  1856. 

Execution,  lien  of  officer,  9  3057. 

Extent  of,  9  2891. 

Extinguished  by  limitation,  9  2911. 

Extinguished  by  restoration  of  property,  9  2918. 
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Extinguished  by  sale  or  conversion,  §  2910. 

Ehctinguished  how,  in  general,  S  2909. 

Extinguished,  not  by  partial  performance,  fi  2912. 

Factor's,  §  3053. 

Forfeiture  of  property,  contract  for,  void,  §  2889. 

Fraudulent  conveyance,  delivery,  S  3440. 

Future  interest,  lien  on,  when  attaches,  §  2883. 

Future  interest,  on,  §  2883. 

Futurs  obligation,  as  security  for,  §  2884. 

General  or  special,  liens  are,  §  2873. 

Genera],  defined,  §  2874. 

Homestead;  liability  for,  §  1241. 

Hotel-keeper's,  §  1861. 

Incumbrance  includes,  S  11^4. 

Innkeeper's,  §  1861. 

Is  general  or  special,  §  2873. 

Jacks  used  for  propagation,  lien  of  owner,  p.  738.  Stats. 

Judgment,  covered  by  Code  of  Civil  Ftocednre,  §  3058- 

Laborer's,  §  3052. 

Laborers  on  threshing-machines,  liens  cyf,  p.  743,  Stata 

Laundry,  for,  §  3051. 

Laundry,  on,  §  3051. 

Livery-stable  keeper,  of,  §  8051. 

Livestock,  for  keeping,  §  3051. 

Lodging-house  keepers,  §  1861. 

Loggers  and  laborers  in  logging  camps,  lien  of  upon 

logs,  p.  740,  Stats. 
Loggers,  act  giving  lien  to  laborers  in  logging  camp, 

§  3065,  note. 
Loggers',  action  on,  attachment  of  logs,  S  8066. 
Loggers,  action  to  be  brought  within  what  time,  §  8065. 
Loggers,  duration  of,  S  3066. 
Loggers  have,  §  8065. 
Loggers,  priority  of,  §  3066. 
Mechanic's,  regulated  by  civil  procedure,  S  8069. 
Mortgage,  subject  to  law  of,  fi  2877. 

See  Mortgage. 
Officer's,  for  levying  writ,  §  3057. 
Order  of  resort  to  different  funds,  §  2899. 
Partner's,  in  mining  partnership,  fi  2614. 
Partner's,  on  shares  of  copartner  for  payment  of  firm 

debts,  fi  2405. 
Part  performance  does  not  extingnlsh,  fi  2918. 
Pasturing  stock,  for,  fi  3061. 
Personal  obligation  not  implied  by,  fi  2890. 
Personalty,  on,  for  repairs,  etc.,  fi  8062. 
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Pledge,  9  2877. 

Pledge,  lienor  may,  {  2990. 

Pledge,  subject  to  law  of,  9  2877. 

Possession,  lien  dependent  on,  §  8051. 

Prior,  right  ot  holder  of  special  lien  paying,  S  2876. 

Priority,  §  2897. 

Priority  of  bottomry,  §9  3028,  3029. 

Priority  of  liens  against  ship,  9  3028. 

Priority  of  purchase  money  mortgage,  9  2898. 

Propagation,  lien  of  owner  of  animal  used  for,  act  re- 
lating to,  9  3062,  note. 

Propagation,  lien  by  owner  of  animal  used  for,  claim 
of,  9  3063. 

Propagation,  lien  by  owner  of  animal  used    for,    en- 
forcement of,  9  3064. 

Propagation,  owner  of  animal  used  for  has  lien,  9  3062. 

Purchaser  of  interest  in  mining  claim  takes  subject 
to,  99  2517,  2518. 

Recording,  9  1164. 

Redemption,  contract  In  restraint  of,  void,  9  2889. 

Redemption,  how  made,  9  2905. 

Redemption,  rights  of  inferior  lienor  as  to,  9  2904. 

Redemption,  who  entitled  to,  9  2903. 

Respondentia  subject  to  law  of,  99  2877,  2897. 

See  Respondentia. 

Repairs,  for,  9  3052. 

Restoration  of  property  subject  to,  to  owner,  effect  of, 

9  2913. 
Right  of  redemption  of  property  subject  to,  9  2903. 
Sale  of  personalty  to  enforce,  9  3052. 
Salvage,  lien  for,  9  2079. 
Seamen's,  9 '3056. 
Serviced,  for,  9  3051. 
Sherirs,  9  3057. 
Shipmaster's,  9  3056. 
Ship's,  debts  when  liens  against,  9  3060. 
Special,  defined,  9  2875. 
Special,  mortgage  is,  unless,  9  2923. 
Special  partner,  of,  when  void,  9  2496. 
Special,  right  of  holder  who  pays  prior  lien,  9  2876. 
Stallions  used  for  propagation.  Hen  in  favor  oi  owner, 

p.  788,  Stats. 
Stoppage  in  transit,  99  3076-8080. 
Storage,  for,  9  1856. 
Subrogation  of  redemptioner,  9  2904. 

avu 
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Su/brogatioii  of  person  redeeming  property  subject  to, 
S  2903. 

Threshing-machines,  act  giving  lien  to  laborers  on,  | 
3061,  note. 

Threshing-machine,  laborer  on  has  lien,  fi  3061. 

Threshing-machine,  lien  of  labor  on,  duration  of,  8 
3061. 

Threshlng-nmchlnes,  liens  of  laborers  on,  enforcement 
of,  §  3061. 

Threshing-machines,  proceedings  where  several  labor- 
ers have  liens,  $  3061. 

Title  not  transferred  by,  S  2888. 

Transfers  no  title,  S  2888. 

Vendee's,  S  3050. 

Vendor  of  personalty,  lien  of,  S  8049. 

Vendor's,  §§  3046-3049. 

Vendor's,  valid  against  whom,  8  8048. 

Vendor's,  waiver  of  by  transfer  of  contract,  8  3047. 

LIFE  INSURANCE:  See  Mntnal' Insurance  on  Assessment 
Plan. 
Mutual  benefit  and  life  associations:    See  Mutual  Ben- 
efit and  Life  Associations. 

LIFE  INSURANCE  COMPANIES:  See  Insurance  Corpora- 
tions. 

LIGHT,  easement  of,  8  801. 

LIGHTING    CORPORATIONS.    Duty   to    ftirnlsh   gas    or 
electricity  on  iappllcatlon»  8§  629,  680. 
Refusal  to  furnish  gas  or  electricity,  ponishment  of,  8 

629.  . 

Refusal  to  supply  gas  or  electricity,  when  Jnetifled,  §8 

630,  630a. 

Right  to  enter  buildings  for  inspection,  8  6S1. 
Right  to  enter  building,  prevention  of,  punlirtiment  oC 

8  681. 
Right  to  enter  building  to  shut  off  light,  8  682. 
Shutting  ofP  of  light  when  justified,  8  682. 
LIMITATION  OF  ACTION.    AcUon  to  show  property  was 

community,  8  164. 
Apprentice,  action  by  for  breach  of  contract,  8  278. 
Corporation  to  organize  within  one  year,  8  368. 
Director's  personal  liability,  8  209. 
Divorce,  88  124-127. 
Divorce  is  defeated  by,  8  HI. 
For  annulment  of  marriage,  8  88. 
Prescription,  8  1007. 
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Lien  extinguished  by  wbat,  {  2911. 
Nuisance,  time  does  not  legalise,  S  3490. 
Nnncupatlve  will,  proof  of,  9  1290. 
Partner  in  liquidation  cannot  revive  debt,  fi  2462.' 
Recovery  of  stodic  sold  for  delinquent  assessments,  S 
847. 

LIMITATIONS.    Conveyance    by    heir    valid    unless    will 
proved  within  four  years,  {  1364. 
Directors,  action  for  creating  excessive  debt,  S  309. 
Directors,  action  for  reducing  or  withdrawing  capital 
stock,  S  309. 

LIMITED  INTEREST  defined,  §  692. 

LINEAL  WARRANTIES  abolished,  fi  1115. 

Liability  of  heir  or  devisee  under,  fi  1115. 
LIQUIDATED  DAMAGES,  fifi  1670,  167L 

Not  bar  to  specific  performance,  fi  8889. 
LITERARY   CORPORATIONS.    Elections,  no   cumulaUve 
voting  unless  by-laws  provide,  fi  807. 

LITERARY  PROPERTY  is  assignable,  §  982. 
Author  has  exclusive  ownership,  fi  980, 
Joint  production,  how  owned,  fi  981. 
Ownership  of,  how  long  continues,  fi  980. 
Publication  of,  effect  of,  fi  983. 

Subsequent  author  of  the  same  thing,  rights  of,  fi  984. 
There  may  be  ownership  in  compositions,  fi  666. 

LIVERY-STABLE,  Uen  on  animals  kept,  fi  3051. 
LIVESTOCK,  lien  for  keeping,  fi  8051. 

Combinations  to  obstruct  sale  of,  prevented,  p.  665, 
Stats. 

LOAN:  See  Building  and  Loan  Associations;  Savings  and 
Loan  Affsocfations;  Deposit;  Hiring. 

Animal,  care  required  of  borrower  of,  fi  1887. 

Borrower  not  to  part  with  thing  to  third  person,  fi  1891. 

Building  and  loan  associations,  act  creating  board  of 
commissioners,  p.  681. 

Care  required  of  borrower,  fifi  1886,  1887»  1888. 

Defects,  lender  liable  for,  fi  1898. 

Defined,  fi  1884. 

Demand,  when  thing  returnable  without,  fi  1895. 

Exchange,  expenses  of  property,  fi  1904. 

Exchange,  for,  code  sections  applicable  to»  fi  1906. 

Exchange,  for,  defined,  fifi  1902,  1903. 

Exchange,  for,  lender  cannot  modify  contract,  fi  1905. 


Bzchange,  for,  title  to  property,  S  1904. 

ESzchange,  increase  of,  to  whom  belongs,  i  1904. 

Expenses,  when  borrower  to  bear,  SS  1892,  1904. 

Hiring,  §§  1925-1959.    See  Hiring. 

See  Animals. 
'   Injuries,  when  borrower  to  repair,  S  1889. 

Interest  on,  SS  1914-1920. 

Money,  of,  defined,  S  1912. 

Money,  of,  interest,  S8  1914-1920. 

Money,  of,  presumed  to  be  on  interest,  fi  1914. 

Money,  of,  to  be  repaid  in  current  money,  {  1918. 

Particular  use,  for,  S  1980. 

Place  of  return,  {  1896. 

Presumed  to  be  on  interest,  §  1914. 

Reloaning  forbidden,  §  1891. 

Returnable  without  demand,  when,  i  1895. 

Return  of  thing,  indemnity  to  borrower,  S  1894. 

Return  of  thing,  owner  may  require  at  any  time,  1 1894. 

Return,  lender  requiring,  to  indemnify  borrower  when, 
§  1894. 

Return,  place  of,  S  1896. 

Shipmaster's  authority  to  borrow  money,  S  2874. 

Ship's  manager  mfty  not  borrow  money,  {  2S89. 

Skill  required  of  borrower,  S  1888. 

Title  of  property  loaned,  8  1885. 

Use  of  thing  loaned,  {  1890. 

Use,  for  mere,  code  sections  governing,  1 1912. 
LODGING-HOUSE  KEEPER:    See  Innkeepers. 

Cubic  air  law,  p.  743,  Stats. 

Lien  on  baggage,  8  1861. 

Posting  statement  of  charges,  8  1863. 

Rent  payable  when,  8  1947. 

Sale  of  unclaimed  baggage,  8  1862. 

Term  presumed  hired  for,  8  1944. 

LOGGERS;     See  L4en8. 

LOST  INSTRUMENT.  Certificate  of  stock,  action  for  new 
certificate,  8  328. 

Certificate  of  stock,  judgment  for  new  certificate,  pro- 
tection of  company,  8  828. 

Payment  of  lost  negotiable  instrument,  indemnity,  8 
8187. 

Recording  certified  copies  of  lost  letters  patent,  8  1160. 
LOST  PROPERTY,  appraisement  of,  8  1866. 

Finder,  duty  of  where  owner  not  known,  8  1865. 

Finder  of,  tide  Tests  in  after  what  tlm^  9  1871. 
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Finder  not  to  charge  compensation,  S  1865. 

Finder,  penalty  for  failure  to  comply  with  statnte  or  to 

surrender  property*  S  1871. 
Finder,  publication  of  list  by,  8  1871. 
Finder,  title  when  Tests  in,  §  1871. 
Finder  to  notify  owner,  8  1866. 
Finder  to  restore  property,  8  1866. 
Lists  of,  preparation  and  filing  ol  1865. 

See  Finder. 

LOTTERY,  insurance  of,  not  authorized,  8  2632. 

LUQQAGE:  See  Baggage. 

LUNATIC:    See  Insane  Person. 

MAIL  CARRIERS  to  ride  free  on  street  railways,  p.  778. 

Stats. 
MAINTENANCE,    action    for,    by   wife   without   divorce, 

8  187.    See  Dirorce;  Parent  and  Child. 
MAJORITY,  age  of,  8  25. 

Attainment  of  ward  to  terminfttes  guardianship,  8  256. 
Joint  authority,  words  giving,  8  12. 
Mining  partnership,  majority  contfol,  8  2620. 
Of  partners,  authority  of,  8  2428. 

MALICE:    See  Libel;  Slanaer. 

Etacemplary  damages  for,  8  8294. 

Interest  as  damages  in  case  of,  8  8288. 
MANUFACTURE,  agreement  to,  need  not  be   in   writing, 
8  1740. 

Implied  warranty  on  sale  of,  88  1769,  1770. 
MAP  of  wagon  road,  8  513. 

Railroad,  to  be  filed,  8  466. 
MARINE  CARRIERS,  delay,  8  2117. 

Delivery  of  fireight,  manner  of;  8  2119. 

Deviation  from  voyage,  8  2117. 

General  duties  of,  8  2117. 

Qovemed  by  congress,  8  2088. 

Is  what,  8  2087. 

Liability,  efCect  of  acts  of  congress,  8  2197. 

Liability  in  case  of  fire,  8  2197. 

Liability  of,  88  2197,  2198. 

Liability,  perils  of  the  sea,  8  2197. 

Perils  of  sea  are  what,  8  2199. 

Perils  of  sea,  liability  for  loss  by,  8  2197. 

Regulated  by  acts  of  congress,  8  2198. 

Stowage,  8  2117. 
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MARINE    INSURANCE:    See   Insurance;  Inannnoe  Oor> 
pontttcnuL 

MARITIME  LAW:     See  Shipping. 
MARK  as  signature,  S  H* 

Incladed  in  signature  or  sufbscriptlon,  S  14- 
Signature  by,  how  made,  {  14. 
Signature  by«  two  witnesses  neceasanr,  S  14. 
MARRIAGE.    Absence  of  former  spouse,  marriage  during, 

effect  of ,  S  <n^ 
Action  to  have  marriage  declared  incestuous  or  TOld, 

8  80. 
Action  to  have  validity  of  marriage  declared,  §  7S. 
Annulment  of,  conclusiveness  of  Judgment  of,  {  86. 
Annulment  of,  custody  of  children,  {  85. 
Annulment  of,  does  not  affect  legitimacy  of  children,  | 

84. 
Annulment  of,  grounds  for,  i  82. 
Annulment  of,  limitation  of  actions  for,  S  88. 
Annulment  of,  time  within  which  to  bring  action  for, 

S  88. 
Annulment  of,  who  may  sue  for,  {  83. 
Breach  of  promise,  damages,  S  8819. 
Breach  of  promise  of,  want  of  chastlfy  justifies,  S  88. 
Certificate  of,  delivery  of  copy  to  parties,  8S  74,  79. 
CerUflcate  of,  filing,  85  74,  79. 
Certificate  of,  requisites  of,  8  73. 
Conditions  restraining,  effect  of,  8  710, 
Conflict  of  law^  relating  to,  8  63. 
Consent  alone  will  not  constitute,  8  85. 
Consent,  how  proved,  8  57. 
Consent  to,  minors  when  mi^,  8  57. 
Contracted  out  of  state,  validity  ot  8  88. 
Custody  of  children  of  annulled  marriage,  8  85. 
Declaration  of,  by  action  in  court,  8  78. 
Declaration  of,  by  members  of  particular  denomlna- 

tion,  8  79a. 
Declaration  of,  penalty  for  failure  to  record,  8  79)i. 
Declaration  of,  recording,  8  79^. 
Declaration  of,  subscription  and  attestation  of,  8  76. 
Declaration  ot,  to  be  acknowledged  and  recorded, 

77,  79%. 
Declaration  of,  to  contain  what,  8  76. 
Declaration  of,  when  may  be  made,  85  76,  77. 
Defined,  8  55. 
Dissolution  of:    See  Divorce. 
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Dissolved  how,  S  90. 

Divorce:     See  Divorce. 

Elxamination  of  applicant  for  license,  §  72. 

Examination  of  candidate,  §  72. 

Foreign,  validity  of,  S  68. 

Guardian,  powers  of  terminated  by,  §  255. 

Incestuous,  judicial  declaration  of,  fi  80. 

Incestuous,  what  is,  and  effect  of,  §  59. 

Infant's,  ends  parental  authority,  §  204. 

Infant,  consent  of  parent  or  guardian  when  necessary, 
§  69. 

Legitimacy  of  children  born  in  wedlock  presumed,  § 
193. 

Legitimacy  of  children  not  affected  b>  annulment  of 
marriage,  §  84. 

Legitimate,  children  are,  where  divorce  granted,  §  1387. 

Legitimate,  children  of  annulled  marriage  are,  8  1387. 

Legitimizes  child  bom  before  wedlock,  §  215. 

License,  certified  copy  of,  S  74. 

License,  consent,  filing  of,  8  69. 

License,  consent  necessary  where  parties  under  age, 
8  69. 

License,  examination  of  applicant  for,  8  69. 

License,  filing,  8  74. 

License,  marriage  without,  8  79. 

License,  minister  may  marry  without  when,  8  79. 

License,  necessity  of,  88  69,  72,  79. 

License,  infant,  consent  of  parent  or  guardian  neces- 
sary, 8  69. 

License,  infant,  examination  of  parties,  8  69. 

License  necessary,  8  69. 

License  not  to  issue  to  what  persons,  8  69. 

License,  what  to  show,  8  69. 

License,  how  obtained,  8  69. 

License,  not  to  issue  for  marriage  between  white  per- 
son and  negro  or  mongolian,  8  69. 

License,  requisites  of,  8  69. 

Minors  capable  of,  8  56. 

Mongolians  and  whites,  effect  of,  8  69. 

Mulattoes  and  whites  void,  88  60,  69. 

Remarriage  within  one  year  from  interlocutory  decree 
in  divorce  void,  8  61. 

Negroes  and  whites,  void,  88  60,  69. 

NnlliflcAtion  of,  legitimacy  of  children  not  affected,  8 
84. 

Out  of  state,  validity  of,  I  62. 
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Proving,  mode  of,  S  67. 

Promise  of,  release  from  by  unchastlty,  9  62. 

RellglouB  sect,  decUutitlon  of  marriage  by  members  of, 

§  79a. 
Religious  sect,  marriage  of,  manner  of,  §  7da. 
Restraint  of,  contracts  in,  void,  S  1676. 
Second,  during  lifetime  of  otber  spouse,  effect  of,  I  61. 
Second,  effect  of  where  spouse  not  heard  of  for  five 

years,  S  61. 
Second,  void,  unless  prior  marriage  annulled,  |  61. 
Second,  within  one  year  from  interlocutory  decree  In 

divorce,  void,  fi  61. 
Settlement,  effect  of  recording,  S  180. 
Settlements,  executed  how,  §  178. 
Settlements,  minors  may  make,  S  181. 
Settlement  to  be  acknowledged  and  recorded,  SS  178, 

179. 
Solemnization,  examination  of  candidates,  §  72. 
Solemnization,  form  of,  S§  68,  71. 
Solemnization,  how  proved,  S  57. 
Solemnization,  members  of  particular  religious  denom- 

ination,  fi  7^^. 
Solemnization  necessary,  fi  65. 
Solemnization,  noncompliance  with  statute   by   third 

person,  fi  68. 
Solemnization,  substantial  requisites,  fi  72. 
Solemnized,  may  be  by  whom,  fi  70. 
Solemnized,  how,  fi  68. 
Statute  of  frauds,  fi  1624. 
Unchastity  as  ground  for  release  from  promise  of,  § 

62. 
Validity  of,  determined  and  declared  by  court,  fi  78. 
Void,  judicial  declaration  of,  fi  80. 
Voidable,  if  consent  obtained  by  fraud  or  force,  fi  68. 
Voidable,  if  either  physically  incapable,  fi  68. 
Ward's,  supersedes  guardian  appointed  by  ward,  |  254. 
What  constitutes,  fi  55. 
Whites,  marriage  of  with  negroes,  mongolians  or  mv- 

lattoes  void,  fi  60. 
Win,  effect  of  marriage  on,  fifi  1298-1300. 

MARRIAGE   SETTLEMENT,   fifi    178-181. 

MARRIED  WOMAN,  acknowledgment  of  deed  by,  fi  1093. 

Acknowledgment  of  her  conveyance,  fi  1187. 

Conveyance  jy,  how  executed,  fi  1093. 

Conveyance  of,  effect  of,  fifi  1093   1187. 

Dtvidends  oa  stock  payable  to,  fi  826. 
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Homestead  stock  may  be  owned  by,  §  561. 

May  draw  diyldends  In  sayings  and  loan  society,  §  675. 

May  make  and  withdraw  deposits  in  savings  and  loan 
corporation,  9  575. 

Power  of  attorney  by,  9  1094. 

Proxy  given  by,  9  325. 

Savings  and  loan  stock  may  be  owned  by,  §  575. 

Signature  of  husband  not  necessary    on   transfer   of 
stock,  §  325. 

Signature  of  husband  not  necessary  where  proxy  giv- 
en, §  325. 

Stock  in  name  of,  dividends  to  whom  paid,  §  325. 

Stock  in  name  of,  how  transferred,  §  325. 

Stock  in  name  of,  proxy,  9  326. 

Stockholder,  married  woman  as,  has  same  rights  as  if 
sole,  §  325 

Transfer  of  stock  by,  9  325. 

Will,  may  dispose  of  separate  estate  by,  9  1273. 

Will  of,  how  executed  and  proved,  9  1273. 
MARSHALING  ASSETS,  order  of,  9§  2899,  3433. 
MASCULINE,  includes  feminine  and  neuter,  9  14. 
MASTER  AND  APPRENTICE:     See  Apprenticeship. 
MASTER  AND  SERVANT,  abducUon   of   servant   forbid- 
den, 9  49. 

Account,  employee's  duty  to,  9  1986. 

Accounting  by  servant,  9  2014. 

Act  giving  lien  to  laborers  li.  logging  campa,  9  3066, 

note. 
Act  giving  lien  for  laborers  in  logging  camps,  9  3065, 

3061,  note 

Assumption  of  risks  by  servant,  9  1970. 

Apprenticeship:    See  Apprenticeship. 

Apprentices,  act  relative  to,  p.  666.  .,  ^ 

Assignment  of  wages  by  employee  of  corporation,  act 
relative  to,  p.  700. 

Care  required  of  employee  for  his  own  benefit,  9  1979. 

Care  required  of  employee  for  reward,  9  1978. 

Care  required  of  gratuitous  employee,  9  1975. 

Compensation,  act  relating  to  assignment  of  wages  by 
employees  of  corporation,  p.  700. 

Compensation,  acts  providing  for  manner  of  by  cor- 
poration, pp.  699,  700. 

Compensation  for  service  without  employment,  9  2078. 

Compensation  for  employer's  successor,  9  1998. 

Compensation  of  employee  dismissed  for  cause,  9  200J, 


MATE:    See  Shipping. 

MAXIMS,  enomeratton  of,  K  851(>^548. 
In  general,  §  8509. 

MECHANICS'   INSTITUTES:    See      Utle.   "Chambera   of 
Commerce,  Boards  of  Trade  and  Medianlefa  la- 
atftntea." 
Act  yalidating  acknowledgments  by,  p.  666. 

MECHANIC'S  LIEN,  homestead,  liability  for,  9  1241. 
Regulated  by  Code  of  CItU  Prooednre,  §  S059. 

MEMORANDUM,  auctioneer's,  binding  on  parties,  S  17M. 
Auctioneer's,  to  contain  what,  {  1798. 
Declarations  of  tmst,  of,  §  2254. 
On  contract  for  sale,  §  1789. 
On  contract  for  sale  of  real  property,  {  1741. 

See  Statate  of  Frauds. 

MENACE  consists  in  what,  S  1570. 
Rescission  for,  §  1689. 

MERCHANDISE,  implied  warranty  as  to,  S|  1768-1771. 

MERGER,  declarations,  merger  of  in  trust,  §  2564. 

Dominant  and  senrient  estate,  §  811. 

Interests  of,  destroys  senritude,  §  811. 

Interest  of,  when  destroys  hiring,  §  1988. 

Oral  negotiations  merged  in  writing,  §  1626. 

Writing  supersedes  oral  negotiations,  §  1626. 

MESSAGES,  duty  of  earners  of  to  deliTcr,  t  2161. 

METER,  gas,  S§  628,  681. 

MINE:     See  Hlning  Corporations. 

Olafms,    recording    affldayits    of    work    and   noUoe^ 

I  1159. 
Claims,  recording  notice  of  location,  8  1159. 
Fixtures  attached  to,  8  661. 
Hydraulic  mining,  §(  1424,  1428. 
Mortgage  of  machinery,  |  2955. 
Partnership,  mining,  §§  2511*2526. 

MINING  CORPORATIONS  act  for  the  better  protection  oC 

stockholders  in,  §  588,  note. 
Act  reauirlng  posting  statements,  keeping  *K)Oka»  etc, 

§  588,  note. 
Act  permitting  inspection  of  property,  §  688,  note. 
Agencies  for  transfer  of  stock  governed  by  by-lawa 

and  directors,  §  686. 
Agencies  for  transfer  of  stock  may  be  eefihWiflied, 

I  686. 
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Agency,  stock  not  issaed  at  nnless  eeitllloate  mr- 

rendered,  §  687. 
Agency,  stock  transferred  at,  how  signed,  {  587. 
Agency,  transfer  at  binding,  §  686. 
•Books  to  be  kept  open  for  inspection,  §  688,  p.  749, 

SUto. 
Consolidation  calling  meeting  of  stockholders  to  elect 

directors,  §  687a. 
Consolidation,  creditors  not  to  be  affected,  8  687a» 
Consolidation  of,  certificate  of,  filing  of,  §  6S7a. 
Consolidation  of,  certificate,  what  to  contain  and  who 

to  sign,  §  687a. 
Consolidation  of,  how  effected,  §  687a. 
Sxaminaition  of  ground,  stockholder  has  right  of,  (§ 

688,  689,  p.  749,  Stats. 
Bzamination  of  property  and  books,  right  of,  §  688. 
Bxamination,  order  for,  duty  of  snpcolntende&t  on  r»> 

ceiylng,  §  689. 
BfaEamination,  order  for,  liability  of  president  flailing 

to  issne,  §  690. 
Bzamination,  order  for,  president  to  issne  to  stook* 

holder  on  application,  §  689. 
Bzamination,  order  for,  punishment  of  superintendent 

flailing  to  obey,  §  689. 
Inspection  of  books,  right  of,  |  688. 
Inspection  of  reports,  accounts  and  correspondence  of 

superintendent,  right  of,  §  688. 
May  consolidate,  §  687a. 
Mortgage  of  property,  p.  761,  Stats. 
Posting  monthly  balances,  8  688,  p.  749,  Stats. 
Protection  of  miners,  act  providing  for,  p.  746. 
Receipts  and  ezpenditures,  liability  of  directors  fail- 
ing to  make  and  post,  §  690. 
Receipts  and  ezpenditures,  mcmthly  report  of  Ixy  su- 
perintendent, 8  688. 
Receipts  and  ezpenditures,  monthly  statement  to  be 

published,  §  688. 
Receipts  and  ezpenditures,  statements  of,  Terillcatlon 

and  posting  of,  $  688.  \ 

Receipts  and  ezpenditures,  act  relating  to  posting  of 

statements,  $  688,  note. 
Receipts  and  ezpenditures,  secretary  to  keep  books 

o(,S688. 
Remofal  of  ofllesn^  act  ptoriding  for,  p.  740. 
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Removal  of  offico,  filing  certlflcate  of  consent,  notice, 
pnbllcatlon  and  removal,  §  585. 

Stock  transfer  agencies,  estabUsiiment  In  other  states 
authorized,  §  586. 

Stock  transfer  agencies,  governed  by  by-laws  and  di- 
rectors of  corporation,  9  586. 

Stock  transfer  agencies,  stock,  how  transferred  at 
§587. 

Stock  transfer  agencies,  transfer  at,  validity  oi^  §  686. 

Superintendent,  accounts,  correspondence  and  report 
open  for  Inspection,  §  588. 

Superintendent,  duty  of,  on  receiving  order  for  exam- 
ination, §  589. 

Superintendent  falling  to  obey  order  ai  ezamlnatUm, 
punishment  of,  §  589. 

Superintendent,  monthly  report  of,  §  588. 

Superintendent,  report  as  to  ore  and  discoveries,  | 
688. 

MINING  PARTNERSHIP.    Express  agreement  not  neces- 
sary, §  2512. 

Bxpress  authority  necessary  to  bind,  §  2519. 

lien  of  partners  on  property,  §  2514. 

Mine  Is  firm  property,  §  2515. 

One  partner  cannot  bind  except  by  express  authority, 
§  2519. 

Owners  of  majority  of  shares  govern,  §  2520. 

Profits  and  losses  shared  how,  §  2518. 

Purchaser  In  takes  subject  to  what  hens  and  claims, 
(  2517. 

Parefaaser  in  takes  with  notice  of  Hens,  when,  §  851ft. 

Purchaser  of  Interest  becomes  partner,  §  2516. 

Relation  arises  how,  §  2512. 

Sale  of  property,  p.  752,  Stats. 

Stockholders,  act  for  protection  of,  pp.  749,  752. 

Stock  to  be  In  name  of  real  owner,  p.  752,  §  2,  Stats. 

Transfer  by  partner  does  not  dissolve,  §  2516. 

When  exists,  §  2511. 

MINOR:    See  Infants. 

MISDEMEANOR.    Acting  as  agent  of  foreign  corporatkm 
without  complying  with  statute,  §  646. 
Apprentice,  enticing  or  harboring,  §  275. 
Foreign  agent  commits,  by  noncompliance  with  stat- 
ute, §  646. 

MISREPRESENTATION:     See  Fraud. 


MIBTAKB-MORTQAGBL  Ml 

MISTAKE,   as    affecting    right   of    specific    performance, 
(  8891. 
Consent  obtained  by,  §  1567. 
Disregarding  erroneous  parts  of  writing,  S  1640. 
Fact,  what  is,  §  1677. 
Fact  or  law,  may  be  either  of,  §  1576. 
Foreign  laws,  of  is  mistake  of  fact,  §  1579. 
Law,  of,  what  is,  §  1578. 
Property  acquired  by,  §  1713. 
Reformation  of  contract  for,  §  3399. 
Rescission  for,  §§  1689,  1690. 

Rescission  for,  what  stipulations  do  not  defeat,  §  1690. 
Rescission  of  contract  for,  §  3407. 
Restoration  of  property  obtained  by  demand,  §  1713. 
Specific  performance,  effect  on,  §  3391. 
Trust  arbdng  from,  §  8224. 
Will,  In,  §  1340. 

MOCK  AUCTION:     See  Auction. 
MONEY,  loan  of:     See  Loan. 

Bzchange  of,  {  1804. 
MONGOLIANS,  marriage  between,  and  whites  forbidden, 

§  60. 
MONTH  defined,  §  14. 
MONUMENT,    duty    of   coterminous    owners     respecting, 

I  841. 
MORAL  OBLIGATION  as  a  consideration,  9  1606. 

MORTGAGE:  See  Lien. 

Acknowledgment  of,  %  2962. 

Adversely  held  property  may  be  mortgaged,  §  2921. 

Assignment  of  debt,  effect  of,  on  the  security,  §  2936. 

Assignment  of  may  be  recorded,  §  2934. 

Assignment,  record  of  as  notice,  §§  2934,  2935. 

Benevolent  aaaociatlon,  by,  §  598. 

Bona  fide  mortgagee,  rights  against  unrecorded  instru- 
ment, §  1214. 

Bottomry  not  subject  to  law  of,  §  2942. 

Building  and  loan  association  may  make,  §  640. 

By  religions,  social,  or  benevolent  association,  §  598. 

Certified,  how,  §  2952. 

Chattel,  acknowledged  how,  §  2963. 

Chattel,  attachment  of  the  property,  proceedings  on, 
§§  2968-2970. 

Chattd,  continuance  on  crop  after  severance,  §  2972. 
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Cbatt^  eamneratioii  of  obattels  that  may  be  the  sab- 

jeet  of,  §  2955. 
CSiattelt  execution  against  the  property,  prooeedlngs 

on,  §§  2968-2970. 
Chattel,  foreclosed  how,  8  2967. 
Chattel,  form  ot  S  2^^- 
Chattel,  fraudulent  transfer,  delivery,  §  2440. 
Chattel,  not  conforming  to  statute,  effect  of,  §  2972. 
Chattel,  of  ships,  void  as  to  creditors,  etc.,  unless  re- 
corded, §  2968/ 
Chattel,  on  property  not  authorized,  effect  of;  §  2972. 
Chattel,  recorded  how,  §  2962. 
Chattel,  recorded  in  separate  books,  §  2962. 
Chattel,  recorded  in  what  counties,  |  2959. 
Chattel,  recorded    where,  wh^n  property  belongs  to 

carrier,  |  296L 
Chattel,  recorded  where^  when    property  in  transit, 

§2960. 
^Chattel,  recording  certified  copies  in  other  counties, 

I  2964. 
Chattel,  recording  in  difterent  places,  §  2962. 
Chattel,  record  of  certified  copy,  effect  of,  §  2964. 
Ohattely  removal  of    property    from    county,  §§  2965, 

2966. 
Chattel,  removal  of  property,  rights  of  mortgagee  on, 

J  2966. 
,  sale  of  the  property  under  process,  dlBtrlbii> 
tion  of  proceeds,  §  2970. 

Chattel,  ships  not  subject  to  law  of,  when,  §  2970. 

Chatt^  void  as  to  creditors,  etc,  imless  recorded, 
I  2957. 

Chattel,  void  as  to  creditors,  etc.,  when,  §  2957. 

Chattel,  what  property  may  be  the  subject  of,  f  2966. 

Deed  deemed  a,  when,  §§  2924,  2925. 

Defeasance,  deed  may  be  shown  to  be  subject  toi,  I 
2925. 

Defeasance  to  be  recorded  when  deed  absolute  Intend- 
ed as  mortgage,  §  2950. 

Defined,  §  2920. 

Discharge,  certificate  of  to  be  given  to  mortgagor,  8 
2941. 

DiflM^harge,  liability  for  refusal  to  execute  certificate  of^ 
8  2941. 

Discharge,  recording  certificate  of,  8  2940. 

Discharge  of  record  by  foreign  executor,  8  2929H. 
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actended  how.  8  2922. 
Kxtends  to  what,  8  29M 
Factor  may  not,  }  l^^' 

^STecuto?1,*X'^T''««--  »  2921.  - 

Form  of.  J  2948     "*'"**"««  »»y.  «  2939%. 
Homestead  Uahllty  for.  8  1241 
Homestead  mortgiged  how  8  124« 

ot  I  ^T  "***''*  assigned  to  mortgagee,  effect 
Insarajce^by  ^^ortgagor  In  favor  of  mortgagee,  effect 
la  subject  to  law  of  liens  8  2877 
lS  of  1??%^  ^'"'t'  «  «»2« 

I-  o{  ?s  %r «  ^"^''"'  «  ^»^'- 

Wen  of  is  special,  unless  8  Sftsq 

Possession,  mortgagor  may  agree  to  mortgagee's  with- 
Power  Of  Jir  «^^«*^«raUon,  5  2927.         *^        "^^ 
PowlJ  Of  t^e'^r29%^''^'^'^  ^'''''  necessary,  «  2938. 

Power  ?n  ^Ifin-'^^^f  ^®^°'®**  P*^  o'  security,  «  868. 
Powlr  t^  ^V^'  assignee  may  exercise,  «  868. 
Priorftv  n/!"  ^'^r''  ^  assignee,  §  858. 

fj^perty  that  may  be  mortgaged,  S  2947, 

Proved,  how,  fi  2952.  ^     ,  8  »»»'• 

Railroad,  §  466. 

Recording,  §  1164. 

Recording  certificate  of  discharge,  I  2940. 

Kecording  defeasance  where  deed  Is  Intended  as  mort- 

£rage,  §  2950. 
Recording,  In  greneral,  |  2962. 
Record  of  asslgmment  as  notice    11  2934,  2935 
Redemption,   99   2903-2906. 
Redemption,  right  of,  how  foreclosed,  8  2981, 
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Religious  association,  by,  §  698. 

Renewed,  how,  S  2922. 

Respondentia  not  su'bject  to  law  of,  9  2942. 

Satisfaction,  certificate,  liability  of  mortgagee  for  re- 
fusal to  give,  §  2941. 

Satisfaction,  certificate  to  be  given  mortgagor,  §  294L 

Satisfaction,  discharged  of  record,  how,  99  2938.  29S9. 

Satisfaction,  duty  of  mortgagee  on,  9  2941. 

Satisfaction,  recording  certificate  of  discharge,  9  2940. 

Shipmaster's  power  to  hypothecate,  9  2377. 

Ships,  of,  9  2971. 

Ship,  of,  necessity  of  recording,  9  2958. 

Statute  of  frauds,  9  2922. 

Title  subsequently  acquired  inures  to  mortgagee.  9 
2980. 

Transfer  deemed  a,  §  2924. 

Trust,  express,  to  mortgage  realty,  9  867. 

Vessels,  9  2955. 

Wagon  road  corporation,  by,  9  622. 

Waste,  who  may  not  commit,  9  2929. 

Will,  effect  of  incumbrance  on,  9  1302. 

Will  not  revoked  by,  9  1302. 

Written,  must  be,  9  2922. 

MOTHER:     See  Parent  and  Child. 
Apprenticeship,  consent  to,  9  265. 
Custody  of  child,  not  transferred  without  her  eonaeat, 

9  197. 
Illegitimate,  of,  consent  of  to  his  adoption,  §  284. 
Illegitimate,  of,  entitled  to  custody  and  earnings,  §  200. 
Illegitimate,  of,  succeeds  to  his  property,  9  1888. 
MULATT0E8,  marriages  between,  and  whites  void,  99  00, 

69. 
MULTIPLICITY  OF  SUITS,  inJuncUon  to  prevent,  9  3423. 

MUNICIPAL  CORPORATION,  injunction  not    granted    to 

prevent  legislative  act,  9  3423. 
Fares  on  railroads  in  dtlee  over  100,000,  act  llmitlBg, 

p.  772,  Stata. 
Franchises  for  roads  for  horseless  vehicles,  9  624. 
Franchises  for  street  railway,  act  limiting  time  wtthin 

which  may  be  granted,  p.  773. 
Franchises,  acts  relating  to  sale    of   and    governing 

conditions  of  sale,  pp.  753-762. 
Limit  of  term  of  lease  of  property  of,  9  718. 
Private  and  public  corporations  distinguished,  9  284. 
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Water  company's  relations  with,  U  548-661. 
Will,  power  to  take  under,  8  1276. 

MURDER.    One  convicted  of  murdering  decedent  not  to 

succeed  to  estate,  i  1409. 
MUTUAL    BENEFIT    SOCIETY:    See   Religious,    Social, 

ftnd  Benevolent  Corporation. 
MUTUAL    BENEFIT    AND    LIFE    ASSOCIATIONS.    Act 
relating  to  mutual  benefit  and  relief  associa- 
tions, S  458a,  note. 

Articles  of  incorporation,  filing  of,  9  452a. 

Articles  of  incorporation,  signing  and  yerlfleation,  8 
462a. 

Articles  of  incorporation,  what  to  contain,  8  462a. 

Assessments,  limit  on  power  to  levy,  S  468. 

Assessments,  power  to  levy,  8  463. 

By-laws,  9  463. 

Formatioa  of,  authorized,  8  462a. 

Formation  of,  manner  of,  8  462a. 

Number  of  members,  8  462a. 

Powers  and  liabilities,  8  463. 
MUTUAL    INSURANCE    ON    ASSESSMENT  PLAN.    Act 
relating  to  life,  health,  accident  and  annuity  or 
endowment  insurance  on    assessment   plan,     8 
453d,  note. 

Application,  contract  to  be  founded  on,  8  468]. 

Application,  false  statement  in,  punishment  for,  9  468J. 

Application,  report  of  physician,  9  453i. 

Articles  of  incorporation,  filing,  9  463e. 

Benefit  societies  exempt  from  provision  of  act,  9  453p. 

Bonds  or  securities,  held  in  trust  for  contract  holders, 
9  458e. 

Bonds  or  securities,  deposit  with  state  treasurer,     9 
453e. 

Business,  compliance  with  Political  Code  prerequisite 
to  soliciting,  9  453e. 

Business  to  be  commenced  within  year,  9  463e. 

Certificate  of  insurance  commissioner  before  issuance 
of  contracts,  9  453e. 

Contract. of,  defined,  9  453d. 

Contracts,  certificate  of  insurance  commisdioner  to  be 
obtained  before  issued,  9  453e. 

Contract,  limit  upon  right  to  issue,  9  453J. 

Contracts,  membership  and  capital  required  before  la- 
suing,  9  468e. 
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Contracts,  must  show  liabilities,  not  limited  to 
premiams,  8  458d. 
*  Contracts,  what  to  specify,  f  458g.  •  ^m 

Corporations  to  carry  on,  laws  goremlng,  I  4we. 
Corporations  to  carry  on  may  be  formed,  9  45ge. 
Discontinuance  of  bnslness,  disposition  of  resenre  tima. 

S  4531i*  ,       ^- 

Elxempt,  money  obtained  from  corporation  la,  t  46«. 
False  statements  to,  pnnlshment  for,  8  45S1. 
Fees,  amount  of  and  disposition  of,  8  458n.  ^^ 

Foreign  corporations,  conditions  precedent  to  aoing 

business.  S  4ML  ^   .  ^r*t 

Foreign  corporations,  license,  renewal  of,  9  4&«. 
Foreign  corporations,  license,  revocation  of  and  notice 

of.  §  4631.  ^        ^  *^      1.^ 

Foreign  corporations,  license  to  be  issued  to,  wnen, 

8  4681.  ,  ^.      ^    - 

Foreign  corporation,  retaliatory  clause  relating  to  ftes, 

etc.,  8  4581.  ^    ^   • 

Fraternal  societies  exempt  from  provislonB  of  aec.  t 

468p.  ,  ^.  ,      ^ . 

Insurance  commissioner,  examining  into  affairs  or  ny, 

8  4531.  *_*•!. 

Insurance   commissioner,   expenses,   presentment,   ah 

lowance  and  payment  of,  8  468o. 
Insurance  commissioner,  proceedings    by   against,    § 

4581. 
Investment  of  funds,  8  458e,  ^  ^      ^  -i--.^-^ 

Investment  of  reserve  and  emergency  fund  and  deposit 

of  securities.  8  458h. 
Lapsing  of  policies,  notice  of,  I  458m. 
Moneys  obtained  from,  exempt,  S  4S8k. 
Name  of,  9  453e. 

Organization,  to  be  completed  in  year,  9  468e. 
Payment,  time  of  and  effect  of  failure  to  pay,  9  468g. 
Penalties,  disposition  of.  9  468n. 
Pre-existing  corporations,  reincorporation  or,  9  45IL 
Pre-existing  corporations,  rights  of,  9  453f. 
Priority  of  indebtedness  under  contract,  9  458g. 
Reserve  and  emergency  fund  to  be  crented,  9  46Sh. 
Reserve  and  emergency  fund,    disposition   of   where 

business  discontinued,  9  468h. 
Reserve  and  emergency  fund,  extent  of,  9  468b. 
Reserve  and  emergency  fund,  investment  of  and  d^ 

deposit  of  secorltiea,  9  468h. 
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Rdserye  and  emergency  fand,  time  within  which  to 
he  accumulated,  S  463h. 
*     Resenre  and  emergency  fand,  what  part  of,  9  453h. 
Revocation  of  power  to  do  business,  §  4531. 
Secret  societies  exempt  from  proyisions  of  statute,  9 

463p. 
Statements  to  be  filed  annually,  §  4531. 

MUTUAL  LIFE  AND  ACCIDENT  INSURANCE  CORPORA- 
TION, ?S  437-452. 
MUTUALITY  of  consent,  9  1580. 

Of  intention,  contract  interpreted  to  giro,  9  1686. 

NAME,  adopted  child  of,  9  228. 

Certificate  on  change  of  partnership,  9  2469 

Change  of  partnership,  as  notice  of  dissolution,  9  2454. 

Change  of,  property,  how  conveyed  in  case  of,  9  1096. 

Corporate,  to  be  stated  in  articles,  9  290. 

Corporation,  name  of,  prohibitions  in  regard  to,  9  296. 

Corporation,  change  of  name  by:     See  Corporations, 

in. 

Brror  in  corporate,  9  357. 
Fictitious,  in  partnership,  §9  2466,  2467. 
Misnomer  of  corporate  name,  effect  of,  9  857. 
Partnership  under  fictitious,  99  2466-2471. 

See  Goodwill, 

NAVIGABLE  WATERS:     See  Waters. 

State  owns  land  below  water  of,  9  670. 
NAVIGATION:    Bee  Shipping. 
NECESSARIES,  husband's  liabiUty  for,  9  174. 

Infants'  contract  for,  cannot  be  disaffirmed,  9  36. 
Liability  of  husband  for  ne^cessaries  famished  wife, 

9  174. 
Lunatic's  liability  for,  9  88. 

Parent  not  liable  for  support  furnished  child,  §  208. 
Parent  when  liable  for  necessaries  furnished  child, 

§  207. 
Promise  of  ehUd  to  pay  for  those  furnished  parent, 

I  206. 
Third  person  may  furnish  child,  %  207. 

NEGLIGENCE,  agent's  principal's  liftbUity  for,  9  2338. 
Borrower  to  repair  injuries  caused  by,  9  1889. 
Carrier  cannot  exonerate  from,  §  2175. 
Contributory,  passenger  violating  rules,  §  484. 
DepoBltary'fl  liability  tar,  9{  1888, 1840.  — 
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Divorce  for  neglect,  88  92,  107. 

Bmployee'B  liability  for,  8  IMO. 

Hirer,  care  reqaired  of,  §  1928. 

Hirer  to  repair  injuries  caneed  tfj,  %  1929. 

Insurer  not  exonerated  by,  8  2629. 

Passenger  violating  roles  and  instmctions,  8  ^^ 

Pilot's  liability  of  shipmaster  for,  §  2384. 

Shipmaster's  liablUty  for,  88  2043,  2383. 

Want  of  ordinary  care  or  skill,  liability  for,  8  1714. 

WUlful  acts,  liability  for,  8  1714. 

NEGOTIABLE   INSTRUMENTS. 

I.  Definitions  and  kinds  of;  code  provisions  relstUig 

to. 

II.  Execution  and  form    of;    conditions   and    eUpula- 

tlons  In. 

III.  Consideration. 

IV.  Construction  of. 

V.  Bills  of  exchange. 
VI.    Promissory  notes. 

VII.  Checks. 

VIII.  Indorsement. 

IX.  i^aturlty  of;  days  of  grace. 

X.  Presentment  and  demand. 

XI.  Acceptance. 

XII.  Dishonor  and  nctice. 

XIII.  Protest 

XIV.  Payment 

1.  Definitions  and  kinds  of;   code  provisions  relatf ng  to. 

Bank  notes  are,  8  ^^1* 

•pi^nv  note  is  negotiable  even  after  pasrment,  8  2261. 

Bill  of  exchange  is  negotiable  instnimenty  §  3095. 

BiU  of  lading.  §8  2127,  2128. 

Bond  is,  8  8096. 

Certificate  of  deposit  is,  %  3096. 

Check  is  negotiable  instrument,  8  8095. 

Code  provisions  apply  to  what  instruments,  8  3088, 

Foreign  bill  defined,  §  3224. 

Inland  bill  defined,  §  3224. 

Kinds  of,  enumerated,  8  3096. 

Negotiable  instruments  defined,  8  3087. 

Note  defined,  §  3244. 

Promissory  note  is,  8  3096. 
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What  Instruments  are  negotiable,  §  3095. 
Warehouse  receipts:  See  Warehousemen. 

IL    Execution  and  form  of;   conditions  and  stipuiatlons 
In. 

Absolute*  must  be,  §  8088. 

Allonge,  §  8110. 

Altematlye,  instrument  in,  §  3090. 

Attorneys'  fees,  may  proyide  for,  §  3088. 

Blank,  liability  to  indorse,  §  3125. 

Condition,,   must    be    for    unconditional  payment  of 

money,  §  3088. 
Ck>ntain,  what  it  must  not,  §  8093. 
Cioets,  may  provide  for,  §  3088. 
Date,  any  may  be  Inserted,  §  3094. 
Date,  nominal,  8  3094. 
Date  not  essential,  §  3091. 

Death  of  maker  at  time  of  nominal  date,  §  3094. 
Incapacity  of  maker  at  time  of  nominal  date,  §  3094. 
Money  must  be  payable  in,  §  8088. 
Must  not  contain  other  contract,  §  3093. 
Option,  negotiable  instrument  giving,  §  3090. 
Payee  must  be  ascertainable,  §  3089. 
Pledge  of  collateral  may  contain,  §  3092. 
Unconditional,  must  be,  §  3088. 

III.  Consideration. 
Effect  of  want  of,  8  3122. 
Presumption  of,  §  8104. 

IV.  Construction  of. 

Bearer,  payable  to,  how  construed,  §  3101. 
Construction  of  bill  payable  to  person  or  his  order, 

§  8101. 
FxetitiouB    person,    payable    to    witfaont    indorsement, 

effect  of,  §  8102. 
Maker,  payable    to    withont    indorsement,  effect  of,  § 

8102. 
Order,  payable  to,  how  construed,  §  8101. 
Payable  to  person  or  order,  how  construed,  §  3101. 
Payee  fictitious,  payable  to  bearer,  §  3103. 

V.  Bills  of  exchange. 

Acceptance,  unconditional  promise  to  accept,  §  3197. 

Days  of  grace  not  allowed,  §  3181. 

Deemed  a  note,  when,  §9  3246,  3246. 

Defined,  §  8171. 

Diflhonor  of,  damages,  §  3285. 
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Drawee  In  case  of  need,  {  8172. 

Drawer's  rights  and  obligations,  §  8177. 

Foreign  bill  defined,  §  8224. 

Inland  bill  defined,  §  8224. 

In  parts  of  a  set,  §S  3173,  8176. 

F^iyable  wbere,  bill  is,  §  3176. 

Presentment  when  excused,  §  3176. 

Is  negotiable  Instmment,  §  8096. 

Set,  in  a,  §§  8173-8176. 

Waiver  of  presentment,  §  3176. 

When  must  be  in  a  set,  §  8174. 

VI.  Promissory  notes. 

Code  sections  applicable  to,  §  8247. 

Defined,  §  8244. 

Is  nelgotlable  instrument,  §  3096. 

Note,  bill  is  deemed  a,  when,  §9  3246,  3246. 

VII.  Checks. 

Code  sections  applicable  to,  §  8266. 
Defined,  §  3264. 

Effect  of  delay  in  presentment,  §  8256. 
Indorsee  after  maturity,  without  notice,  §  8266. 
Is  negotiable  instrument,  §  8096. 

VIII.  Indorsement 

Before  delivery,  liability  on,  §  8117. 

Destruction  of  negotiability  by  indorser,  §  8115. 

General,  how  made  special,  §  8114. 

General,  is  what,  §  3112. 

General,  special  Indorsement  cannot  be  made  aner, 

§  8114. 
Indorse,  agreement  to,  duty  on,  §  3109. 
Indorsee  in  due  course  is  who,  §  ^128. 
Indorser  in  due  course,  rights  of,  §  3124. 
Indorsee  of  check  after  maturity.  §  3265. 
Indorsee  privy  to  contract,  §  3120. 
Indorsee,  ri^ts  of,  §  8120. 
Indorser,  discharge  of  by  delay,  §  3248. 
Indorser,  implied  warranty  of,  §  3116. 
Indorser,  liability  of  In  general.  §  3116. 
Indorser,  who  is,  §  8108. 
Is  special  or  general,  §  8111. 
Is  what,  §  3108. 
On  separate  paper,  §  8110. 
Presumption  of  consideration,  §  8104. 
Special,  is  what,  §  8118. 
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Special,  to  destroy  negotlat)ilit7,  §  3116. 

Unindorsed  note,  effect  of,  §  3102. 

Without  recourse,  and  effect  thereof,  §8  8118,  8119. 

IX.  Maturity  of;    days  of  grace. 
Days  of  grace,  §  3181. 

Maturity  apparent,  is  when,  g  3182. 
Maturity  apparent,  of  bill  payable  at  sight,  §  8184. 
Maturity,  apparent,  of  note,  §9  8135,  3136. 
Maturity,  where  last  day  falls  on  holiday,  §  8182. 

X.  Presentment  and  demand. 

Demand,  effect  of  want  of  on  principal  debtor,  g  8180 

Demand  not  necessary,  |  3130. 

Presentment,  accepted  for  honor  and  notice  of  non* 

payment,  §  3206. 
Presentment  at  particular  place,  §  3130. 
Presentment,  delay  in  excused,  when,  §§  3168,  3219. 
Presentment,  delay  in,  exoneration  of  parties,  g  8189. 
Presentment,  drawer,  exoneration  of  by  delay  In,  gg 

9§  3189.  3213.   3214. 
Presentment,  effect  of  delay,  §g  8213,  3214. 
Presentment  excused  as  to  whom,  gg  8166,  3167. 
Presentment  excused  when,  gg  3176,  8186,  8218,  8220. 
Presentment,  indorser,   exoneration  of  by  delay  In, 

3189,  8218,  8214. 
Presentment,  made  how,  gg  3131,  3186. 
Presentment,  necessity  of  where  acceptance  refased, 

g  8212. 
Presentment  of  check,  effect  of  delay  in,  g  8266. 
Presentment  of  note,  effect  of  delay  in,  g  8248. 
Presentment  of  part  of  bill  in  set,  g  8176. 
Presentment  of  single  part  of  set,  g  3175. 
Presentment,  place  of,  g  3212. 
Presentment,  place  of  where  not  accepted,  g  8211. 
Presentment,  rules  for  making,  g  8131. 
Presentment,  time  for,  gg  3181,  3185,  3189. 
Presentment  to  drawee  in  case  of  need,  g  8188. 
Presentment  to  one  of  several  joint  drawees,  g  8187. 
Presentment  to  principal  debtor  not  necessary,  §  8180. 
Presentment,  waiver  of,  gg  3159,  3160. 

Xi.    Aoceptanee. 
Admits  what,  g  8199. 
By  refusal  to  return,  g  3196. 
By  separate  instrument,  gg  3110,  8196. 
Cancellation  of,  §  8198. 


NEWSPAPERS,  reports  Of  public  meetings  are  ptriTilesed. 

II  47,  48. 
NOMINAL  DAMAGES,  when  aUowed,  |  3360. 
NON-NEGOTIABLE     INSTRUMENTS,    transfer   of    nonr 

negotiable  instrument,  S  1469. 
NONRESIDENT,  adoption  proceedings,  ^^  224,  228. 

Alien,  inheriting,  when  must  make  claim  within  ftrs 
years,  {  672. 

Assignment  for  creditors  by,  §§  8449,  8461. 

Transfer  o|  stock  by,  |  826. 
NOTARY,  acknowledgment,  may  take,  S|  1181,  1188. 

Acknowledgment  or  proof  in  state,  S  1181. 

Acknowledgment  or  proof  out  of  state,  8  1188. 

Acknowledgment  or  proof  out  of  United  States,  S  1188. 

Bill  protested  by,  when,  8  3226. 

Making  protest,  may  give  notice,  8  8281. 
NOTE:     See  Negotiable  Instruments. 
NOTICE,  abandonment  of  ship  to  insurer  by,  88  2721,  2722. 

Abatement  of  nuisance,  of  8  8608. 

Acceptance  of  guaranty,  notice  of,  8  2796. 

Action  for  possession,  not  necessary  bef6re,  8  798. 

Actual,  is  what,  8  18. 

Adverse  claim  to  deposit,  to  depositor,  8  1826. 

Agent,  to  as  notice  to  principal,  8  2832. 

Appropriation  of  water,  of,  88  1416,  1416. 

Assessment  of  stock,  of,  88  836-889. 

Carrier  or  depositary,  necessary  to  stoppage  in  tranait, 
8  8079. 

Change  of  corporation's  principal  place  of  business,  8 
321a. 

Change  of  name  as,  8  2464. 

Constructive,  facts  to  put  one  on  inquiry,  8  19. 

Constructive,  from  knowledge  of  facts  putting  on  In- 
quiry, 8  19. 

Constructive,  is  what,  8  18. 

Delay  in,  how  waived,  8  2686. 

Delinquent  assessment,  88  337-889. 

Depositary  must  give  to  real  owner,  8  1826. 

Directors  and  stockholders,  posting,  8  821. 

Dishonor,  of,  88  8141-3169. 

Duty  of  gratuitous  depositary  ceases  upon,  8  1847. 

EJjectment  without  notice,  8  798. 

Blection  of  directors  of  corporation,  8  802. 

Filing  inventory  of  wife's  property  as,  8  166. 
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Fiye  days'  notice  of  transfer  of  stock  In  trade  to  be 
recorded,  8  8440. 

Form,  §  8143. 

FOand,  of  thing,  {  1866. 

Freight,  of  turival  of  to  consignee,  I  2120. 

Freight,  of  storage  of  to  consignee,  $  2121. 

Guaranty,  notice  of  default,  S  2808. 

Hirer  of  personal  property  may  repair  after,  {  1967. 

Hirer  of  real  property  may  reiMEiir  after,  §  1942. 

Hiring  terminated  by  notice  of  death  or  incapacity,  | 
1984. 

Innkeeper  exempted  by  giving,  8  1860. 

Inquiry,  of  facts  to  put  on,  8  19. 

Instruments  not  avoided  against  purchaser  with.  8 
1228. 

Insurance,  of  loss  under,  8  2638. 

Insurance,  of  loss  under,  defects  in  waived,  8  2686. 

Is  actual  or  constructive,  8  18. 

Lease,  terms  of  may  be  changed  by  notice,  8  827. 

Letter  of  credit,  to  writer  of,  8  2865. 

Life  Insurance  policy,  of  transfer  of,  8  2766. 

Meeting,  of  election  by  stockholders,  8  302. 

Meeting  to  remove  directors,  of,  8  310. 

Partnership,  dissolution  of,  88  2463,  2464,  2609. 

Partnership,  of  renunciation  of,  relieves  partner,  8 
2417. 

Pledge,  of  sale  ot  88  3002,  3003. 

Principal  or  agent,  when  deemed  to  other,  8  2332. 

PrincipaVs  default,  guarantor  not  entitled  to,  8  2808. 

Protest,  of,  8  3231. 

Purchaser  for  value  without,  88  856,  869. 

Record  as.  8  1207. 

Record  of  assignment  of  mortgage  as,  88  2934,  2986. 

Record  of  conveyance  as,  8  1207. 

Record  of  instrument  as,  8  1213. 

Re-enter,  of  intention  to,  8  791. 

Sale  of  deposit  in  danger  of  perishing,  8  1837. 

Selection  of  one  of  several  alternatives,  8  1449. 

Selection  of  place  of  delivery,  8  1756. 

Stockholders,  of  meeting  to  continue  corporate  exist- 
ence, 8  287. 

Tenancy  at  will,  termination  of,  8  789. 

Tenant  at  will,  to  quit,  88  789,  790. 

Tenant  to  give  landlord  of  adverse  proceeding,  8  1949. 

Termination  of  hiring,  8  1934. 

Terminates  employment,  8  1999. 
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Trustee,  of  adyerae  InterestB,  S  228S. 

Unrecorded  Instrument  valid  between  parties  witfai,  | 

1217, 
WalTer  of  defects  In,  i  2685. 

See  Negotiable  Instmmenta. 

NOVATION  defined,  S  1530. 

Made  by  a  contract,  S  1532. 

Modes  of,  §  1581. 

Rescission  of,  grounds  for,  §  1583. 

Subject  to  rules  governing  contracts,  §  1632. 

Substitution  of  obligation,  §  1531. 

Substitution  of  parties,  §  1531. 

NUISANCE,  abatement  does  not  preclude  action,  §  3484. 

Abatement  of  a  private,  §  3501. 

Abatement  of  a  private,  notice,  S  8503. 

Abatement  of  a  private,  when  allowed,  §  3502. 

Abatement  of  a  public,  §  8491. 

Abatement  of  a  public,  by  whom,  §  3494. 

Abatement  of  a  puLiic,  how,  §  8495. 

Abatement  not  to  prejudice  right  to  damages,  §  3484. 

Defined,  §  3479. 

Indictment  for  public,  §{  8491,  3492. 

Information  f6r  public,  §{  3491,  8492. 

Notice  of  abatement,  §8  8503. 

Private  action  tor  a  public,  §  8493. 

Private,  is  what,  §  3481. 

Public,  defined,  §  3480. 

Public,  private  action  for,  §  3493. 

Remedies  for  a  private,  §  3502. 

Remedies  for  a  public,  §  3491. 

Successive  owners,  liability  of,  §  3483. 

Time  does  not  legalize  a  public,  §  3490. 

What  not  deemed  a,  §  8482. 
NUMBER,  singular  or  plural,  of  words  In  code,  §  14. 
NUNCUPATIVE  WILL,  §§  1288-1291. 

OATH,  defined,  §  14. 

Homestead  appraisers,  of,  §  1250. 

Includes  what,  §  14. 

Officer    taking    proof    of    instnunent    may    administer, 

§  1201. 
Person  solemnizing  marriage  may  administer,  §  78. 
Person  taking  acknowledgment  authorised  to  admis- 
iflter,  §  1801. 
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OBLIGATION:     See  Contract. 
Accord  defined,  §  1621. 
Accord,  effect  of,  §  1522. 
Act  of  God  excuses  performance,  §  1511. 
Alteration  of  contracts:     See  Contracts. 
Alternative,  right  of  selection,  how  lost,  §  1449. 
Alternative,  right  of  selection,  who  has,  §  1448. 
Altematiyes  indivisible,  selection  in  case  of,  §  1450. 
Alternative,  nullity  of  one,  §  1451. 
Application  of  payment  to,  §  1479. 
Application  of  performance,  by  creditor,  §  1479. 
Application  of  performance,  order  of,  §  1479. 
Application  of  performance,  reBclssion  of,  §  1479. 
Arises  from  agreement  or  operation  of  law,  §  1428. 
Arises,  how,  §  1428. 

Arising  from  obligation  of  law,  how  enforced,  §  1428. 
Assuming,  by  accepting  benefits,  §  1589. 
Conditional,  when,  §  1434. 
Condition  concurrent  defined,  §  1437. 
Condition  concurrent,  performance  of,  §  1498. 
Conditions,  impossible,  void,  §  1441. 
Conditions,  kinds  of,  §  1435. 
Conditions  of  forfeiture,  construed  how,  S  1442. 
Conditions,  performance  of,  when  essential,  §  1439. 
Condition  precedent  defined,  §  1436. 
Condition  precedent,  performance  of,  §  1498. 
Conditions,  repugnant,  void.  §  1441. 
Condition  subsequent  defined,  §  1438. 
Condition,  unlawful,  void,  §  1441. 
Consideration,  ratable  proportion   when  performance 

prevented,  §  1514. 
Consideration:     See  Contracts. 
Contribution  between  joint  obligors,  §  1432. 
Covenants,  apportionment  of,  §  1467. 
Covenants  running  with  land,  §§  1460-1468. 
Created  how,  §  1428. 

Damages,  limitation  on  amount  of,  for  breach,  §  3358. 
Defined,  §  1427. 

Duty  to  abstain  from  injury  to  others,  §  1708. 
Extinguished  by  performance,  §  1473. 
Extinguishment  of  offer  by  performance,  §§  1485-1505. 
Extinguishment  by  performance,  §§  1473-1479. 
Forfeiture,  construed  how,  §  1442. 
Imposed  by  law,  |§  1708-1717. 
Impossible  oondltioiui,  void,  §  1441.  ^ 
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Infttnt  cannot  disaffirm  wliat,  §  37. 

Interest  stopped  by  offer  of  perfbnnanoe,  §  1504. 

Interpretation,  general  rales  of,  §  1429. 

Interpretation:     See  Contracts. 

Joint  debtors,  release  of,  §  1543. 

Joint,  presumption  in  favor  of,  §  1431. 

Joint,  several,  etc.,  §  1430. 

Joint,  when,  §  1481. 

Law,  creating  and  enfbrcing  by  operation  of,  §  1428. 

Law  Imposes  wbat,  §S  1708-1717. 

Mistake:    See  Mistake. 

Offer  of  performance,  effect  of,  §  1485. 

Payment,  application  to  obligations,  §  1479. 

Payment  Is  what,  §  1478. 

Payment,  tender  and   deposit  extinguish  demand.  § 

1500. 
Pecuniary,  extinction  by  tender,  §  1500. 
Performance,  application  of  act  by  way  of,  §  1479. 
Performcmce  by  one  Joint  debtor,  effect  of,  §  1474. 
Performance,  compensation  for  delay,  $  1492. 
Performance,  conditional  offer  of,  §  1494. 
Performance,  creditor's  retention  of  thing  he  refoaes 

to  accept,  §  1505. 
Performance,  custody  of  thing  offered,  §  1503. 
Performance,  delay  in,  compensation,  §  1492. 
Performance,  directions  by  creditors,  effect  of,  §  1476. 
Performance  excused  by  what,  §S  1440,  1611. 
Performance  excused  when,  §§  1440,  1611. 
Performance  extinguishes,  §  1473. 
Performance,  notice  that  one  will  not  perform,  §  1440. 
Performance  of  conditions  essential,  when,  S  1439. 
Performance  of  conditions  precedent  and  ooncurreat. 

§  1498. 
Performance,  offer  of,  ability  essential,  §  1495. 
Performance,  offer  of,  conditional,  §  1494 
Performance,  offer  of,  creditor^  retention  of  thing  ha 

refuses  to  accept,  §  1605. 
Performance,  offer  of,  effect  on  accessories,  §  1504. 
Performance,  offer  of.  extinguishes,  S  1485. 
Performance,  offer  of,  objections  to,  §  1501. 
Performance,  offer  of,  partial,  §  1486. 
Performance,  offer  of,  stops  interest,  §  1604. 
Performance,  offer  of,  to  be  in  good  faith,  §  1493, 
Performance,  offer  of,  to  be  made  by  whom,  {  1487. 
Performance,  offer  of,  to  be  made  when,  §§  1490»  149L 
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Performance^  offer  of,  to  be  made  where,  §§  1488, 1499. 

Performance,  otter  of,  to  be  made  where  and  to  whom, 
8  1488. 

Performance,  offer  of,  waiver  of  objections  to,  9  15U1. 

Performance,  offer  of,  where  no  time  fixed,  §§  1490, 
1491. 

Performance,  offer  of,  willingness  essential,  §  1495. 

Performance,  offer  of:  See  Offer  of  Performance. 

Performance,  partial,  effect  of,  §  1477. 

Performance,  part,  in  satisfaction,  §  1524. 

Performance*  prevented  by  creditor,  §  1512. 

Performance  prevented,  ratable  proportion  of  consider- 
ation, §  1514. 

Performance,  production  of  thing  to  be  delivered  not 
necessary,  §  1496. 

Performance,  refusal  to  accept  offer  of,  §  1515. 

Performance,  thing  offered  to  be  kept,  how,  by  obligor, 
§  1503. 

Performance,  thing  offered  to  be  kept  separate,  §  1497. 

Performance,  title  to  thing  offered,  §  1502. 

Performance  to  one  Joint  creditor,  effect  of,  §  1475. 

Property,  is,  §  1458. 

Receipt,  right  to  require,  §  1499. 

Refusal  to  accept   offer  of  performance,  §  1511. 

Release  extinguishes,  §  1541. 

Release,  general,  extent  of,  §  1542. 

Release  of  joint  debtor's,  |  1543. 

Satisfaction  defined.  8  1528. 

Satisfaction,  part  performance  in,  §  1524. 

Statute  of  frauds,  in  general,  §  1624. 

There  may  be  ownership  of  obligations,  §  655. 

Transfer  of  burden  -of,  §  1457. 

Transfer  of  non-negotiiU)le  instrument,  §  1459. 

Transfer  of  right,  §  1458. 

Transfer  of  rights  arising  out  of,  §  1458.  I 

Unlawful  conditions,  void, J  1441.  i 

Waiver  of  objections  to  offer  of  performance,  8  1501. 

Warranty  on  sale  of  written  instrument,  §  1774. 

See  Oontracts. 

OCCUPANCY,  title  by.  §§  1000,  1006. 

Title,  when  acquired  by,  §  1007.  ( 

OFFER,  absolute*  must  be,  $  1585. 
Acceptance,  how  made,  §  1582. 
Of  guaranty,  not  binding,  §  2796. 
Revoked,  how,  §  1587. 
Revoked,  when,  |  1586. 
What  deemed,  §  1584.  _ 
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OFFER    OF    PERFORMANCE,    abiUty    and    wilUngitees. 

when  equivaleiit  to,  §  3180. 

By  any  person  exonerates  surety,  §  2839. 

By  whom  made,  §  1487. 

Effect  of,  on  accessories  or  obligation,  §  1504. 

Effect  of  refusal  to  accept  performance  made  before, 
{1516. 

Extinguishes  obligation.  §  1485. 

Extinguishes  obligations  for  payment  of  money,  when. 
§  1500. 

How  to  be  kept  by  debtor,  §  1503. 

Lien  redeemed  by,  §  2905. 

Must  be  unconditional,  §  1494. 

Objections  to  mode,  when  waived,  §  1501. 

Of  concurrent  conditions,  when  necessary,  §  1439. 

ParUal,  §  1486. 

Party  must  be  able  to  perform,  §  1495. 

Passes  title  to  personal  property  under  executory  agree- 
ment of  sale,  I  1141. 

Receipt  may  be  required  upon,  §  1499. 

Thing  offered  need  not  be  produced,  §  1496. 

Thing  offered  to  be  kept  separate,  §  1497. 

Thing  offered,  vests  in  creditor,  §  1502. 

To  be  in  good  faith,  S  1493. 

To  whom  made,  §  1488. 

Unconditional,  except  as  to  certain  cases,  {  1498. 

What  excuses,  §§  1440,  1511. 

When  made,  §§  1490,  1491. 

Where  made,  §  1489. 

With  compensation  for  delay,  {  1492. 

See  Obligations. 

OFFICE,  injunction  not  granted  to   prevent  exercise  of. 

§  8428. 
OFFICER.    Apprentice,  officer  binding  out  to  Inquire  into 

age,  §  270. 
Apprenticeship,  indenture  of  by,  copy  to  be  filed  with 

county  clerk,  §  273. 
Apprenticeship,  power  to  bind  to,  §  269. 
Conveyance  by,  interpreted  in  favor  of  grantor,  §  1069. 
Joint  authority  of,  construction  of,  §  12. 
Lien  of,  for  levy  of  writ,  8  3057. 
Powers  of  officers  authorized  to  take  proof  of  Instm- 

ments,  §  1201. 
Uncertainty  in  contract  of  officer,  presumption  as  to, 

§  1654. 

OLOQRAPHIC  WILL,  fi  1276. 
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OMISSIONS  In  will,  how  corrected,  9  1340. 

OPPRESSION  avoids  contract,  9§  1667,  1569. 

Bxemplary  damages  In  case  of,  §  3294. 

Interest  as  damages  in  case  of,  §  3288. 
OPTION  as  to  delivery,  notice  of,  must  be  given,  9  1756. 

As  to  place  of  offering  performance,  §  1489. 

Beneficiary,  of,  in  breach  of  trust,  S  2287. 

Negotiable  instrument  giving,  S  3090. 

Of  owner  in  confusion  of  goods  as  to  value  of  thing, 
§  1032. 

Payee,  of,  as  to  payment,  §  3090. 

Selection  between  alternatives,  §§  1448-1450. 

Time  for  exercise  of,  §  1756. 

Waived,  how,  §  1756. 
ORAL  OBLIGATION:     See  Statute  of  Frauds. 
ORPHAN,  apprenticing:  See  Apprenticeship. 
ORPHAN  ASYLUM,  adoption  of  child  from,  9  224. 

Establishing  by  corporation,  S  595. 

Guardians  for  infants  maintained  in,  p.  723,  Stats. 

Managers  may  consent  to  apprenticeship,  when,  §265. 

Managers  have  preferred  right  to  guardianship,  when, 
9  246. 
OSTENSIBLE  OWNER,  pledge  by,  9  2991. 
OVER-INSURANCE  by  successive  policies,  9  2622. 

Effected  by  simultaneous  policies,  contribution,  §  2621. 

Return  of  premium  on,  §  2620. 
OWNERSHIP:     See  Property. 

PARENT  AND  CHILD.    Abandoned  child,  parent  forfeits 
guardianship  of,  §  246. 
Abduction  of  parent  or  child,  §  49. 
Abuse,  parental,  remedy  for,  §  203. 
AdopUon  of  child,  §§  221-230.    See  Adoption. 
Adult  child,  compensation  and  support  of,  §  zio. 
Apprenticeship:   See  ApprenUceship. 
Authority  of  parent  ceases,  when,  §  204. 
Children,  support  and  maintenance  of:  See  Divorce. 
Compensation  of  adult  child,  §210. 
Custody,  decree  awarding,  madifying.  §  199. 
Custody,  exclusive,  when  husband  or  wife  may  sue  for, 

S  199 
Custody,  father  cannot  transfer  wthout  mother's  con- 

sent,  §  197. 
Custody  in  general,  §  197. 
Custody  of  child  of  annuUed  marriage,  §  86. 
Custody  of  Ulegitimate,  §  200.  — 
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Custody  on  abandonment  by  father,  §  197. 

Custody,  parent  may  relinQUlsh,  §  211. 

Custody,  rules  for  awarding,  §  2116. 

Custody,  rules  for  awarding  when  parents  separated. 


Ji  214. 
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Custody  when  parents  separated,  |  198. 

Custody,  wife  may  obtain,  wheu,  §  214. 

Custody:  See  Divorce. 

Domicile  of  child,  parent  may  determine,  §  218. 

Education  of  child,  duty  of  parents,  §  196. 

Education  of  child,  obligations  of  parents,  §  196. 

Emancipation  of  child,  §  211. 

Enticement  of  child  from  parent  forbidden,  6  49. 

Failing  to  maintain  child  forfeits  guardianship,  S  246. 

Guardian,    appointment   of,   ends   parental   authority 


S  204. 
Ifa 


Guardian  of  property,  parent  has  no  power  as,  without 

appointment,  {  242. 
Guardianship:  Bee  Guardian  and  Ward. 
Illegitimacy  of  child,  how  proved,  §  196. 
Legitimacy  of  children  bom  after  dissolution  of  mar- 
riage, §  194. 
Legitimacy  of  children  bom  in  wedlock,  {  193. 
Legitimacy  of  children,  who  may  dispute,  §  195. 
Legitimized,  child  becomes   by   mairiage  of  parents, 

§215. 
Legitimacy:  See  Legitimacy: 
Marriage  of  infant  ends  parental  authority,  §  204. 
Necessaries  furnished  child,  liability  of  parent,  §  207. 
Necessaries  furnished  child,  parent  not  liisible  for,  when. 

§  208. 
Necessaries  furnished  parent,  child's  promise  to  pay, 

§  206. 
Necessaries,   third   person    may    furnish    child,   when 

parent  neglects  to,  8  207. 
Parental  abuse,  remedy  for,  §  203. 
Parental  authority  ceases,  when,  §  204. 
Parent,  allowance  to,  out  of  child's  property,  §  20L 
Posthumous  children,  property  rights  of,  §  698. 
Permitting  child  to  remain  in  orphan  asylum  without 

notice  forfeits  guardianship,  §  246. 
Pretermitted  child  or  issue  of  child,  rights  of,  §  1307. 
Property  of  child,  parent  has  no  control  over,  {  201. 
Relinquishment  of  services  and  custody  of  child,  |  21L 
Relinquishment  presumed  from  abandonment,  §  zU. 
Residence  of  child,  parent  may  determine,  §  213. 
Seduction  of  daughter,  §  49. 
Services  of  adult  child,  |  210. 
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Serylces    of    child,  father    cannot    transfer    wlthont 

mother's  consent,  S  197. 
Services  of  child,  parent  may  relinquish,  f  211. 
Stepfather's  rights  and  liabilities,  §  209. 
Support  furnished  child,  parent  not  liable  for,  when. 

§  208. 
Support  of  adult  chlM,  §  210. 
Support  of  child  enforced  when  freed  from  parental 

domination,  §  208. 
Support  of  children,  obligation  for,  §  196. 
Support  of  child,  when  parent  dies  without  proriding 

for,  remedy,  fi  205. 
Support  of  wife's  children,  husband  not  liable  for,  §  209. 
Support,  reciprocal  duties  of,  §  206. 
Wages  may  be  paid  to  child,  when,  §  212. 
Ward,  marriage  of»  §  264. 
Will,  ChlM  bom  after  making  of  will,  rights  of,  §  1806. 

PAROL  OBLIGATIONS:    See  Statute  of  Frauds. 

PARTIES.  Third  person  can  enforce  contract  for  his 
benefit,  §  1559. 

PARTITION,  easement  of,  §  807. 

PARTNERSHIP.  Account,  mutual  liability  of  partners  to» 
§  2412. 

Account,  partners  must  for  profits  of  adverse  business, 
§  2488. 

Adverse  business,  partner  may  not  engage  in,  S  2436. 

Agent,  partner  is  for  firm,  |  2429. 

Agent,  partner  liable  as,  g  2443. 

Arbitration,  partner  may  not  submit  to,  8  2430. 

Assignment  for  creditors,  partner  may  not  make,  g  2480. 

Assignment,  partner  may  not  make,  §  2430. 

Authority  of  majority  of  partners,  g  2428. 

Authority  of  partner,  g  2429. 

Authority  that  partner  has  not,  g  2430. 

Bad  faith,  whether  acts  of  partner  in»  binding,  g  2481. 

Certificate  of  place  where  summons  may  be  served, 
g  1163. 

Certificate  of  place  where  summons  may  be  served,  af- 
fidavit on  change  of  residence,  g  1163. 

Compensation  of  partner  for  services  to  firm,  no, 
g  2413. 

Confess  Judgment,  partner  may  not,  g  2430. 

Confidential,  partners'  relations  are,  gg  2410,  241L 

Debts  barred,  liquidating  partner  cannot  reviye,  g  2462. 

Debts,  partner  may  require  application  of  firm  property 
to,  g  2406. 


Defined*  S  2S96. 

DlBeolutlon  as  to  one  partner.  notwithBtandln^ 

ment,  S  2461. 
DiBflolntion  by  will  of  partner,  |  MSO. 
Diseotation,  death  dinolyee,  S  246. 
Dlssolntion,  judgment  of,  I  2460. 
DisBolutlon,  Judgment  of,  partner   entitled  to,  wnen, 

S  2462. 
Dissolution  of,  liability  thereafter  to  pemne  without 

notice,  fi  246S. 
Dissolution  ot  notice  of,  U  2463,  2464. 
Dissolution  of,  notice  by  change  of  name,  {  2464. 
Dissolution  of,  on  rennndation  by  partner,  S  2418. 
Dissolution  of,  partner's  powera  after,  H  2468-24C2. 
Dissolution  of,  what  works,  |  2640. 
Dissolution,  partial,  fi  2461. 
Dissolution,  transfer  of  interest  derolves,  9  2460. 
Dissolution,  war  dissolres,  S  2460. 
Dissolution,  when  partner  entitled  to,  §  2462. 
Duration  of,  in  general,  {  2449. 
Fictitious    certificate,    signing    and    acknowledging; 

S  2468. 
Fictitious  names,  certified  copies  of  register  and  proof 

of  publication  of,  fi  2471. 
Fictitious  name,  under,  county  clerk  to  keep  regiatar 

of,    §    2470. 
Fictitious   name,   under,   filing   and   pabllshlns   eer^ 

tlficate,  K  2466,  2468. 
Fictitious  name,  under,  effect  of  not  filing  and  pahUsh- 

Ing  certificate,  §  2468. 
Fictitious  name,  under,  foreign,  §  2467. 
Fictitious  name,  under,  new   certificate  on  cliaage  of 

partner,  {  2469. 
Fictitious  name,  under,  register  of,  as  evidence,  |  2471. 
Fiduciary,  partners'  relations  are,  99  2410,  2411. 
Foreign,  under  fictitious  name,  9  2467. 
Formation,  consent  necessary  to,  9  2397. 
General,  defined,  9  2424. 
General,  what  partnerships  are,  9  2424. 
Good  faith,  partners  must  exercise  toward  each  other, 

9  2411. 
Goodwill:  See  Goodwill. 

Indemnification  of  partner  fbr  losses  and  risks,  9  2412. 
Insurance  by  partner,  form  of  policy,  9  2690. 
Insurance,  not  avoided  by  transfer  between  partners* 

9  2667. 
Judgment,  partner  may  not  oonfeoi,  |  2430. 
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Liability  of  one  heUd  out  as  partner,  S  2444. 

Lien  of  partner  on  shares  of  copartners  for  payment 

of  debts,  etc.,  S  2406. 
Liquidation  of,  powers  of  partners  in,  8  2461. 
Liquidation  of,  what  partner  may  and  may  not  do  In, 

8   2462. 
Liquidation  of,  who  may  act  in,  §  2459. 
Liquidation  of.  who  may  not  act  in,  8  2460. 
Losses,  partner's  share  in,  8  2403. 
Losses,  when  diyision  of  implied,  8  2404. 
Majority  of  partners  govern,  88  2428,  2520. 
Mining,  88  2511-2620.    See  Mining  Partnership. 
Negotiable  instruments,  power  of  liquidating  partner 

.as  to.  8  2462. 
New    obligation,    liquidating    partner    cannot    create, 

8  2462. 
New  partner,  not  admitted,  without  consent  of  all, 

8  2397. 
Ostensible  partner,  liability  of,  8  2444. 
Partner's  acts  in  bad  faith,  whether  binding,  8  2431. 
Partners  are  trustees  for  each  other,  8  2410. 
Partners,  change  of  in  firm  under  fictitious  name,  cer- 
tificate, 8  2469. 
Partners,  good  faith  to  be  observed  between,  8  2411. 
Partner's  liability  for  copartner,  8  2443. 
Partner's  liability  to  third  persons,  8  2442. 
Partner    may    engage     in    separate    business    when, 

8  2437. 
Partner  may  not  engage  in  what  business,  8  2436. 
Partner,  no  one  liable  as,  unless  held  out  as  such, 

8  2446. 
Partner,    whether   may    dispose   of   whole   property, 

8  2430. 
Partnership  Interest  in  property  defined,  8  684. 
Profits  of  partner  belong  to  firm,  8  2435. 
Profits,  partner's  share  in,  8  2403. 
Property  acquired   with   firm  funds,   presumed  to   be 

partnership,  8  2406. 
Property  of,  consists  in  what,  8  2401. 
Property  of,  partner's  interest  in,  88  2402,  2403. 
Property,  partner  may  require  application  of,  to  debts, 

8  2406. 
Property,   whether    partner   may    dispose   of   whole, 

8  2430. 
Reimbursement  of  imrtner,  8  2412. 
Renunciation  by  piurtner,  effect  of  on  future  profits, 

I  2418. 
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Renunciation  of,  effect  of,  fi  2417. 

Renunciation  of  future  profits  exonerates  psLTtaer, 
§  2417. 

Restraint  of  trade,  contracts  in  partnership  agreement, 
§  1676. 

Separate  business,  partner  may  engage  in,  wnen, 
§   2437. 

Sbip,  Joint  use  of,  does  not  create,  {  2396. 

Shipowners,  whether  partners,  §  2396. 

Special  partnership,  §§  2477-2510.  See  Special  Part- 
nership. 

Trustees,  partner  are  for  each  other,  fi  2410. 

PARTY-WALL,  right  to  use  wall  as,  §  801. 

PASSENGER  CARRIERS.    Baggage,  bicycle  as,  S  2181. 
Baggage  carried  and  delivered  immediately,  §  2183. 
Baggage,  checking,  S  2183. 
Baggage,  consists  of  what,  S  2181. 
Baggage,  liability  for,  {  2182. 
Baggage,  lien  of  carrier  on,  §  ^^Jl. 
Baggage,  obligation  to  carry,  $  2180. 
Baggage,  obligaton  to  carry  on  stage,  §  2180. 
Baggage,  railway  checks  to  be  afiBbced  to,  S  479. 
Baggage,  refusal  of  check,  liability  for,  §  479. 
Baggage   refusal  to  deliver,  damages,  §  479. 
Baggage,  to  be  carried  on  same  train  with  passenger, 

§  2183. 
Baggage  unchecked,  owner's  risk,  §  M83. 
Deviation,     carriage     to    be'    without    unreasonable, 

§  2104. 
Duty  of  railroad  to  accommodate  and  transport,  9  4SL 
Duty  of  carrier  of  person,  in  general,  {  2100. 
Ejection  of  passenger,  §S  2188,  2190. 
Ejection  of  passenger,  fare  after,  §  2190. 
Ejection  of  passenger,  how  and  where  made,  S  2188. 
Failure  to  start  on  schedule  time,  penalty,  S  2170. 
FEue,    additional,     when     passenger    without   ticket, 

9  21^. 
Fare  after  ejection,  8  2190. 
Fare»  ejection  for  refusal  to  pay,  §  2188. 
Fare,  refusing  to  pay,  §  487. 
Fares,  payable  when,  §  2187. 

Freight  and  construction  trains,  care  required,  §  483. 
Gratuitous,  care  required  of,  {  2096. 
Inside  room,  S  483. 
Limitations  on  liability,  9§  2174-2176. 
Lomitation  on  liabiUty,  assent  to  on  accepting  tlckeC, 

9  2174. 
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Not  liable    for  Injury  to    passenger    violating    rules, 

§  484. 
Passengers  on  baggage,  wood,  gravel  or  freight  car, 

duties  towards,  §  483. 
Passengers,  damages  for  not  receiving,  §  8315. 
Passengers,  damages  for  refusal  to  carry,  §  482. 
Passengers,  duty  to,  in  general,  §S  2100-2104. 
Passengers,  ejection  of,  §§  2188,  2190. 
Passengers,  safe  and  fit  vehicles  for  to  be  provided, 

§  2101. 
Passengers,  seats  for,  §  2185. 
Passengers,  shipmaster  may  engage,  §  2376. 
Passengers,  treatment  of,  §  2103. 
Passengers,  vehicles  not  to  be  overcrowded,  §§  2102, 

2185. 
Passenger  who  had  not  paid  fare  before  entering  train, 

§   2189. 
Rules,  Injuries  to  while  violating,  §  484. 
Rules  and  regulations,  §§  484,  2186. 
Schedule  of  times  for  starting  to  be  published,  fi  2170. 
Seats  for  passengers,  S  2185. 
Ship,  on,  master's  power  over,  §  2038. 
Speed,  carriage  to  be  at  reasonable  rate  of,  §  2104. 
Speed,  rate  of,  delays  and  deviations,  8  2104. 
Stage,  obligation  to  carry  baggage  on,  §  2180. 
Vehicles  not  to  be*  overcrowded,  S§  2102,  2185. 
Vehicles,  obligation  to  provide,  §  2184. 
Vehicles,  sufficient  number  of  to  be  provided,  §  2184. 
Vehicles  to  be  fit  and  safe,  9  2102. 
Tickets,  conditions  in,  UmlUng  liability,  §  2176. 
Tickets,  how  issued,  S  490. 
Tickets,  refusal  to  issue,  penalty,  §  490. 
Tickets,  rights  of  holders,  9  490. 
Tickets  to  be  good  six  months,  9  490. 

PASTURE,  right  to,  99  801,  802. 

Lien  for,  9  3061.  i 

PATENT,  recorded  without  acknowledgment,  9  1160. 

PAWN:  See  Pledge. 

PAWNBROKER:  See  Pledge. 

PAYMENT,  agent,  to,  9  2335. 

Application  of,  duty  to  see  to  on  payment  to  trustee,  1 

9  2244.  j 

Applleatlon  of,  to  obligations,  9  1479. 

Defined,  9  1478. 

Bflect  of  offer  of,  on  accessary  of  obligation,  9  1604. 

Honor,  for,  how  made,  9  3206. 
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Honor,  for,  made  when,  S  S203. 

Indemnity,  when  necessary  to  claim,  §  2778. 

Liquidated  debt,  of  less  than,  §  1524. 

Negotiable  instrument,  of,  made  to  whom,  §§  3089, 3164. 

Negotiable   instrument  payable   to    fictitious    person, 

9  3108. 
Negotiable     instrument,     presentment    for    payment, 

S  3131. 
Obligation,  how  extinguished  by  ofter  of,  S  1500. 
Payee's  option  as  to  manner  of,  S  3090. 
'  Surrender  of  instrument  as  condition  of,  §  8137. 
Tender  and  deposit  extinguished  obligation,  §  1500. 
Tender,  extinction  of  obligation  by,  9  1500. 
Tender  stops  interest,  9  1504. 
Time  of  performance  of  contract  of,  9  1657. 

See  Sales. 

PENAL  DAMAQEQ,  99  3344-3348. 

Failure  to  quit  after  notice,  9  3344. 
Injurier  inflicted  in  a  duel,  99  3347,  3348. 
Injuries  to  trees,  9  3346. 
Tencuit  willfully  holding  oyer,  9  3345. 

PENAL    LAW,    specific    relief    not    granted    to    enforce, 

9  3369. 
PENALTY,  carrier   liable   to,    for   not   starting   on  time, 

9  2170. 
Contract  with,  may  be  specifically  enforced,  9  3389. 
Damages,  penal,  99  3344-3348. 
Excessive  charges  by  street  railway,  9  501. 
Failure  of  bridge,  chute,  etc.,  corporation  to  make  re- 
port, 9  530. 
Failure  of  railroad  to  ring  bell  or  sound  whistle,  9  486. 
Injunction  to  enforce,  9  3369. 
Liquidated  damages,  or,  99  1670,  1671. 
Not  to  be  enforced  by  specific    or    prey  entire    relief, 

9  3369. 
Orercharge  by  railroad,  9  489. 
Overcharge  by  street  railway,  for,  99  661,  504. 
Penal  damages,  99  3344-3348. 
Railroad  rates,  penalty  for  raising  without  consent  of 

authorities,  9  494. 
Railroad  rates,  penalty  for  raising,  duty  and  i>ower8 

of  attorney  general,  9  494. 
Raising  rates  after  sale  of  railroad  to  another  eorpor- 

aUon,  9  494. 
Recovery  by  purchaser  of  franchise  under  execation. 

§  890. 
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Refusal  to  fuYnish  gaa,  penalty  for,  S  €29. 
Specific  enforcement  of  contract  with,  S  3389. 
Specific  relief  not  granted  to  enforce,  S  3369. 
Street-car  ticket,  for  not  fumlBhing,  S  506. 
Surety  not  liable  beyond,  S  2836. 
Telegraph,  for  injuring,  9  688. 
Toll,  collecting  unlawful  or  exceasiye,  §  618. 
Toll,  penalty  for  avoiding,  §  619. 
Tolls,  for  charging  unauthorized,  §  514. 
.  Treble  rent,  S§  3344,  3346. 
Trespassing  on  property  of  wagon  road  corporation, 
S  520. 
PERILS  OF  SEA,  §§  2197,  2199. 

PERISHABLE  deposit,  sale  of,  §  1837. 
Sale  for  freightage,  9  2204. 

PERJURY,  land  and  building  corporation  may  commit,  in 
false  report,  S  644. 

PERPETUAL  INTEREST  defined,  §  691. 

PERPETUITIES,  99  716,  716. 

Limitation  of  power  of  suspension  in  estates  for  years, 
9  770. 

PERSON  defined,  9  14. 

Includes  corporation,  9  14. 

Third  person:     See  Third  Persona. 

PERSONAL  PROPERTY:  See  Property. 
Accession  to,  99  1026-1033. 
Acquisition,  modes  of,  9  1000. 
Action,  thing  in,  99  963,  964. 
Chattel  interests  are  what,  9  766. 
Chose  in  action  defined,  9  968. 
Chose  in  action,  transfer  and  surrivorship,  9  964. 
Conflict  of  laws,  9  946. 
Confusion  of  goods,  99  1026-1033. 
Consist  of  what,  9  663. 
Definition,  9  663. 

Estates  at  will  are  chattel  interests,  9  766. 
Estates  in,  9  702. 
Goodwill,  9  666. 
QoodwiU  defined,  9  992. 
Goodwill,  transferable,  9  993. 
Includes  what,  9  14. 
Interests  in,  generally,  9  702. 
Interests  in:  See  Property. 
Inventions,  property  in,  99  980-986. 
Law  goYemlng,  S  ^46. 
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IjMen,  propcrtj  ia, 
maor's  ctmtxwct. 

Its. 

Ownerdiip  maj  exist  In  wbml 

Prtrate  wrlttatga,  to  whom  bekms,  |  MS. 

ProdncU  of  the  mind,  H  980-f86L 

Beoorerx  d,  H  9319,  338Ql 

Thing  In  action.  |S  fSS,  9M. 

TlUe  deeds,  i  9U. 

Trademark,  U  6»,  Ml. 

Tranifer  of:  See  Sales;   Tranafera. 

What  Is,  S  66S. 

What  law  goTems,  i  94€. 

Writings,  propertj  in.  H  M0-M5L 

See  Goodwin;   Property. 

PERSONAL  RIGHTS,  enumeration  ot  I  4S. 

All  citizens  to  have  equal  rl^^ts  In  pidillc  plaeen,  i  SL 
Denial  of  equal  rights  to  all  dtlaena,  pimlaluBeBt  ftir. 

S  62. 
Refusal  of  admission  to  place  of  mmineinent,  daaaesi; 

S54. 
Refusal  of  admission  to  place  of  amusement  nslavfti, 
S  68. 
PEW  as  a  servitude,  H  801,  802. 
PHRASE,  how  construed,  i  18. 

PIER  corporation,  SS  628-631. 

Statutes   governing   pier    corporations  goTem    wheis 

owned  by  individual,  S  681. 
See  Bridge,  Ferry,  Wharf,  Chute  and    Pier    Corpora- 
tions. 
PILOT:    See  Shipping. 
PIONEER  SOCIETY,  limitation  on  amount  of  land  htfd  hf. 

5  696. 

PLEDGE,  apparent  owner,  by,  S  2991. 
Contract  deemed  a,  when,  S  2987. 
Debtor's  misrepresentation  of  value,  effect  of,  S  29M. 
Defined,  9§  2986,  2987. 
Delivery  essential,  9  2988. 

Duties  and  liabilities  of  pledgee  for  reward,  S  2997. 
Factor  may  not,  §  2868. 
Foreclosure  of  right  of  redemption,  §  SOIL 
Further  pledge,  demanding,  S  2999. 
Gratuitous  pledge  holder  can  exonerate  himself,  how, 

6  2996. 

Gratuitous  pledge  holder's  Uabilitles,  S  2M8. 


Increase  of  thing  covered  by,  §  2980. 

Lien  dependent  on  possession  S  2988. 

Lienor  may  pledge,  §  2990. 

Negotiable  Instrument  may  contain,  §  8092. 

Pledge  holder  cannot  exonerate  himself,  S  2995. 

Pledge  holder  is  who,  §  2998. 

Pledge  holder  mnst  enforce  pledgee's  rights,  9f  2996, 

2997. 
Pledge  holder^  obligations,  §  2995. 
Pledge  holder,  parties  may  agree  npon,  |  2998. 
Pledge  lender  is  who,  §  2992. 

Pledge  lender's  right  to  withdraw  property,  9  2994. 
Property  pledged  as  security  for  another,    rights    of 

owner,  §S  2992,  2994. 
Property  pledged  as  security  for  obligation  of  another, 

S  2992. 
Real  owner  cannot  defeat  pledge  by  apparent  owner, 

§  2991. 
Sale  before  pledgee's  claim  is  due,  §  3009. 
Sale,  demand  a  prerequisite,  §  3001. 
Sale,  Judicial,  foreclosure  of  right  of  redemption  Hy. 

I  8011. 
Sale,  ftdiclal,  pledgee  may  be  authorized  to  purchase 

§  son. 

Sale,  must  be  by  auction,  |  8005. 

Sale,  notice  of.  to  pledgor,  §  8002. 

Sale  of  securities,  manner  of,  §8006. 

Sale  on  demand  of  pledgor,  §  3007. 

Sale,  pledgee  may  retain  what,  §  3009.  .  «n^A 

Sale  pledgee,  or  pledge  holder,  may  purchase,  9  8010. 

Sale,  surplus  to  be  paid  pledgor,  §  3008. 

Sale,  waiver  of  demand  of  performance,  §  8004. 

Sale,  waiver  of  notice,  §  8008. 

Sale,  when  pledgee  may  have,  §  8000. 

Securities,  collection  and  sale  of,  §  8006. 

Transfer  of  personalty   as  security,   deemed    to  be, 
9  2924. 
PLUMAS  COUNTY,  tolls  in,  9  514. 
PLURAL  indndes  singular,  9  14. 

Included  in  singular,  §  14. 
POLICE  JUDGE,  marriage,  may  perform,  9  70. 
POSSESSION,  action  for,  where  right  of  '^ifot'T.  9  798. 

Adverse,  owner  of  property  in,  may  transfer,  9  1047. 

Banker's  lien  dependent  on,  8  3054. 

Bottomry  independent  of,  9  3027. 

Covenant  of,  impUed  in  hiring,  9f  1927, 1965.        .^ 


Damages  for  unlawful,  §  3334. 

Deylse,  possession  of,  §  1363. 

Factor's  lien  dependent  on,  S  3053. 

Gift,  §  1147. 

Lease,  when  renewed  by  continued,  §  1946. 

Legacies,  of,  how  obtained,  §  1363. 

Lien  for  services  dependent  on,  §  3061. 

Lien  of  purchaser  independent  of,  §  3060. 

Lien  of  seller  dependent  on,  8  3049. 

Mortgagee  not  entitled  to,  §  2927. 

Mortgagee,   when    may  take,  of    personal    property, 

§  2966. 
Occupancy,  title  may  be  acquired  by,  §  lOOfi. 
OfDcer's  lien  dependent  on,  S  3067. 
One  fraudulently  dispossessing  himself  may  be  treated 

as  in  possession,  §  3518. 
Pledge,  change  of,  necessary  in,  §  2988. 
Seaman's  lien  independent  of,  §  3056. 
Shipmaster's  lien  independent  of,  §  3066. 
Summary  proceedings  for,  §  792. 
Transferred  for  security  deemed  pledged,  S  2987, 
Vendor's  lien  independent  of,  §  3046. 

P088IBLE,  object  of  contract  must  be,  8  1696. 
What  Is  deemed,  §  1697. 

POSSIBILITY  cannot  be  transferred,  S  1046. 
Mere  possibility  is  not  an  interest,  §  700. 

POSTHUMOUS  CHILDREN,  birth  of,  defeats  certain  fu- 
ture interests,  §  739. 
Deemed  living  at  death  of  parent,  §  1403. 
Property  rights  of,  §§  698,  739. 
Succession  by,  §§  698,  1339. 

POULTRY,  dogs  killing  or   injuring,    liabiUty  of   owner, 
§  3341. 

POWER  OF  APPOINTMENT,  by  married  woman,  acknowl- 
edged how,  §  1094. 
Effect  of  on  future  interest,  §  781. 
Instruments  executed  under,  §  1096. 

POWER  OF  ATTORNEY,  gratuitojos  employee,  to,  duties 
under,  §  1977. 

Instrument  under,  how  executed,  §  1095 

Mortgage,  to  execute,  §  2933. 

Revocation  of,  §  1216. 

To  convey  realty,  §§  1094,  1096. 
POWERS.    Bxecutiott  of  powers  vested  in  several,  S  860. 

Execution  of  power  to  several,  where  some  dead.  €  860. 

Minor  cannot  give,  §  88.  •  «    '^ 
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Of  revocation  of  trust,  may  be  reserved  by  trustor. 

§  2280. 
Of  sale  may  be  conferred  by  mortgage,  §  2932. 
Person  of  unsound  mind  cannot  give,  §.40. 
Revocation,  power  of,  when  deemed  executed,  §§  1229, 

1230. 
Sale,  power  of,  in  mortgage,  §  2932. 
To  devise,  how  executed  by  terms  of  will,  §  1330. 
To  executor,  to  appoint  executor,  void,  §  1372. 
To  sell  in  mortgage  a  part  of  security  and  passes  on 

assignment,  §  858. 
'    To  sell  in  mortgage  deemed  part  of  security,  §  858. 
To  sell  passes  to  assignee,  §  858. 

PREFERENCE,  assignment    for    creditors,  §§  3451,    3452, 
3457. 
Carriers  not  to  give,  §  2170. 

Carriers  to  give  to  state  and  United  States,  §  2171. 
Creditors,  of,  right  of,  §  3432. 
Debtor,  right  of  to  make,  8  3451. 
Employee,    duty    of   to   give   to   employee's   business, 

§  1988. 
Legacies  to  kindred,  preference  of,  §  1361. 
Messages,  §§  2207,  2208. 
Special  partnership,  preference  by,  void,  §  2496. 

PRESCRIPTION,  Islands,  §  1016. 
Title  by,  §  1007. 

PRESENT  includes  future,  §  14. 

PRESENT  INTERESTS  defined.  §  689. 

PRESENTMENT,  of  negotiable  Instrument,  manner, 
§  3451. 

PRESIDING  ELDER,  religious  corporations,  §  602. 

PRESUMPTION.  Abandonment,  of  relinquishment  of 
child  from,  §  211. 

Adequacy  of  damage  as  relief  for  breach  of  contract 
to  transfer,  §  3387. 

Bill  of  exchange  is  presumed  to  be  dishonored  when, 
§  3133. 

Boundary  upon  road  or  street,  presumption  in  case  of, 
§  831. 

Certificate  of  shipmaster  in  favor  of  sailor,  §  2059. 

Child,  relinquishment  of  control,  §  211. 

Children  born  after  marriage,  presumption  as  to  legiti- 
macy, §  194. 

Children  born  in  wedlock  presumed  legitimate,  §  193. 

Collision,  breach  of  rules,  §  972. 

Community  or  separate  property,  §  164. 
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Oompensation  of  employee,  presumption  as  to,  SS  198C 
2011. 

Oonsideration  for  negotiable  instrument,  §  3104. 

Consideration  in  written  instrument,  §  1614. 

Consignor  presumed  liable  for  freightage,  §  2137. 

Contract,  uncertainty  in,  SS  1649,  1654.  i 

Conversion,  damages,  §  3336.  , 

Creditor's  retention  of  part  performance  not  voluntary, 

§  1477.  I 

Damage,  adequacy  of  relief,  §  3387.  i 

Damages  by  conversion,  §§  3336,  3337.  I 

Date  of  delivery,  as  to,  S  1055. 

Depositary  in  fault,  §  1838. 

Divorce,  lapse  of  time,  presumptions  from,  §§  125,  126l 

Divorce,  residence,  S  129. 

Domicile,  presumption  as  to  In  divorce,  S  129. 

Fee  simple  passes,  §  1105. 

Fraud,  presumption  of  on  want  of  change  of  posses- 
sion, §  3440. 

Gift  presumed  to  be  in  view  of  death  when,  |  1150. 

Grant  presumed  to  include  whatever  essential  to  use, 
§  3522. 

Grant,  time  of  delivery,  §  1056. 

Hiring  for  indefinite  term,  presumption  as  to  time  of. 
§§  1943,  1944. 

Hiring  of  real  property  renewed,  §  1945. 

Hiring,  term  of,  presumption  as  to,  §§  2010,  2011. 

Hiring,  renewal  of,  §  2012. 

Husband  and  wife,  when  property  conveyed  to,  $  164. 

Husband  receiving  stepchildren  into  family,  on,  §  209. 

Insurance,  representation  refers  to  time  of  completing 
contract,  §  2577. 

Insured,  has  knowledge  of  prior  loss,  §  2671. 

Intent  to  extinguish  contract  when  canceled,  {  1699. 

Joint  and   several  promise,   when   presumed    to    be. 


§§  1659,  1660. 
Joint  obligaUon,  §  1431. 
Lease,  renewal  oi,  §|  1945, 1946. 


Lease,  term  of,  S  X943. 
Legal  capacity,  presumption  of  restoration  to  from  cer- 
tificate, §  40. 
LegiUmacy,  §§  193,  195. 
Loan  presumed  to  be  on,  §  1914. 
Loss  of  ship  from  continued  absence,  {  2705. 
Loss   or  injury   to   thing  deposited,  presumption  on, 

J  1888. 
ng  owner  of  ship,  no  compensation.  S  2078. 
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Marine  insurance,  presumption  of  knowledge  of  loss, 

§  2671. 
ObUgaUon  joint,  8  1431. 

Origin  of  uncertainty  in  contract,  S8  1649,  lb54. 
Partnership  property,  §  2406. 
Reformation    of    contract,  presumption  as  to  intent, 

§  8400. 
Resultllng  trust,  when  presumed,  §  853. 
Bale  without  delivery,  §  S440. 
Separate  property,  §  164. 
Servant,  term  of  hiring,  §§  2010,  2011. 
Ship,  actual  loss  of,  8  2706. 
Ship,  managing  owner,  compensation,  8  2072. 
Shipmaster's  certificate,  8  2059. 
Term  for  which  real  property  hired,  8  1943. 
Transfers,  without  possession,  fraudulent,  8  3440. 
Trustee,  presumption  against,  8  2235. 
Uncertainty  in  contract  presumed    caused    by    whom, 

8  1654. 
Undue  influence  of  trustee,  8  2235. 
Value  of  instrument  in  writing,    presumption    as    to 

value  of,  8  3356. 
Where  property  conveyed  to  wife  and  a  third  person, 

8  164. 
Wife,  property  conveyed  to,  8  164. 
Wife,  separate  property,  8  IW. 

PRETERMITTED  CHILDREN,  succession  by,  8  1307. 

PREVENTION  of  performance,  88  151M514. 
Of  reduction  of  contract  to  writing,  8  1623. 

PREVENTIVE  RELIEF  only  granted  in  cases  specified  in 
code,  8  3274. 
Only  in  special  cases,  88  3274,  3366. 
How  given,  8  3368. 
By  inJuncUon,  88  3420-3423.    See  Injunction. 

PRICE  in  sales,  8  1721. 

Of  personal  property,  lien,  8  8049. 

Of  real  property,  lien,  8  3046. 

Of  real  property,  priority  of  mortgage  for,  8  2898. 

On  failure  to  pay,  seller  may  resell  or  rescind,  8  1749. 

When  agent  may  receive,  88  2325,  2326. 

When  paid,  8  1784. 

PRIEST,  religious  corporations,  8  602. 

PRINCIPAL,  attorney  in  fact  to  subscribe  name  of,  8  1095. 
Consent  necessary  to    release    factor    from    liability, 
8  2030. 
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Factor  must  follow  directiona  of»  S  2027. 
Incident  passes  hx  transfer,  §§  1084,  3540. 
In  guaranty:     See  Guaranty. 

PRINCIPAL  AND  AGENT:  See  Agency. 

PRINCIPAL  AND  SURETY:  See  Suretyship. 

PRINTING,  included  in  word  "writing,"  S  14. 

PRIORITY,  bottomry  or  respondentia  liens,  88  2897,  3029 
Different  employments,  8  1988. 
Liens  according  to  date,  8  2897. 
Lien  upon  single  fund  over  lien  upon  Beyeral,  §  2S99 
Marshaling  of  assets,  §  2890. 
Mortgage  for  price  of  land  has,  §  2898. 
Of  record  priority  of  right,  §  1214. 
Surety's  property  over  principal's,  §  2860. 

PRIVILEGED    COMMUNICATION:  See     Libel;     Slander. 
£^aumeration   of,    §    47. 

PRODUCTS  OP  THE  MIND,  property  in.  fiS  980-986. 

PROFITS  by  partner  belong  to  firm,  when,  8  243S. 

Insurable  interest  in,  §  2664. 

Loss  of,  under  insurance,  when  presumed,  8  2740. 

Measure  of  indemnity  for  loss  of,  under  insurance^ 
8  2738. 

Renunciation  of  future  partnership  exonerates  part- 
ner, 8  2417. 

Special  partner  may  draw  share  of,  8  2494. 

PROHIBITION,  when  may  be  granted,  8  3366. 

PROMISE  OF  MARRIAGE,  damages  for  breach  of,  8  3319. 
.  When  neither  bound,  8  62. 

PROMISSORY  NOTE:  See  NegoUable  InstrumenU. 

PROPAGATION,  lien  of  owners  of  animals  used  for,  8 
3062. 

PROPERTY,  absolute  ownership,  §  679. 
Accession  to:     See  Accession. 
Accumulations,  88  722-733. 
Acquisition,  modes  of,  8  1000. 
Alien  may  take,  hold,  and  dispose  of,  8  671. 
Alienation,  future  interest  which  suspends  power  of, 

void,  8  716. 
Alienation  may  be  suspended  how  long,  8  715. 
Alienation,  restraint  on,  void,  8  716. 
Alternative  future  interests,  8  696. 
Appurtenances  are  what,   8   662* 
Chattel  interests  are  what,  8  766. 


ClasseB  of,  §  657. 

Ck>mmon,  interests  in,  9  682. 

Common,  interest  in,  defined,  §  6S5. 

Common,  what  Interests  are  in,  §  686. 

Community,  §8  682,  686. 

Community,  defined,  91  164,  687. 

Community,  resorting  to,  for  alimony,  S  141. 

Community:     See  Divorce;  Husband  and  Wife. 

Conditions  are  precedent  and  subsequent,  §  708. 

Conditions  precedent,  void  when,  §  709. 

See  Conditions. 
Confusion  of  goods,  §$  1025-1033. 
Contingent  interest  defined,  8  695. 
Corporation  may  acquire,  9  360. 
Defined,  99  14,  654. 

Divorce,  disposition  of,  on,  99  146-148. 
Ehijoyment,  fixing  time  of,  9  707. 
Fee,  owner  in,  surface  and  everything  above  and  be- 
low belongs  to,  9  S29. 
Fixtures,  9  1018. 
Fixtures:     See  Fixtures. 
Found  property,  claimant  to  prove,  9  1866. 
Future  estates,  qualities  of,  9  699. 
Future  interests  are  vested  or  contingent,  9  693. 
Future  interests  defeated  how,  99  739,  740. 
Future  interest  defined,  9  690. 
Future  interests  in  the  alternative,  9  696. 
Future  interest  not  defeated  by  what,  99  741,  742. 
Future  interests,  two  or  more  in  alternative,  9  696. 
Future  interest,  what  not  void,  9  697. 
Future  interests,  what  only  recognized,  9  708. 
Goodwill,  defined,  9  992. 
Goodwill,  Ijx,  9  655. 
Goodwill  transferable,  9  993. 
Husband  and  wife,  99  143.  158,  161,  177. 
Husband's  debts,  wife's  not  liable  for,  9  171. 
Husband's  support,  when  liable  for,  9  176. 
Husband's  when  liable  for  alimony,  9  141. 
Husband's,  when  not  liable  for  wife's  debts,  9  170. 
Includes  real  and  personal  property,  9  14. 
Income,  accumulation  of,  99  722-788. 
Income  defined,  9  748. 
Increase  of,  ownership  of,  9  732. 
Interest,  time  of  creating,  9  749. 
Interests  as  to  time  of  enjoyment,  S  688, 
Islands,  ownership  of,  9S  1016-1018. 
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InventiODB,  rights  In,  SS  980-985. 

Joint  Interest  defined,  {  682.  tj 

Joint  Intereets,  S  682.  I 

Letters,  to  whom  belong,  §  986. 

Limited  interest  defined,  §  692. 

Literary  property  SS  980-985.    See    Literary    Property. 

May  exist  in  what  things,  8  665. 

Mere  possibility  is  not  an  interest,  S  700. 

Occupancy,  title  by,  S  1006.  i 

Owner,  all  proper^  has,  8  669,  I 

Ownership,  absolute  or  qualified,  8  678.  ^ 

Ownership,  absolute  when,  8  679. 

Ownership  by  several,  classes  of,  8  682. 

Ownership  defined,  8  664. 

Ownership  is  qualified  when,  8  680. 

Ownership  of  interests,  as  to  time,  8  688. 

Ownership,  several,  defined,  8  681. 

Ownership,  termination  of,  SS  739-742. 

Ownership,  time  of  creation,  8  749. 

Parent's  support,  when  liable  for,  8  201. 

Partnership  Interest  defined,  8  684. 

Perpetual  interest  defined,  8  69L 

Perpetual  interest,  duration  of,  8  691. 

Personalty:     See  Personal  Property. 

Posthumous  children,  88  698,  739. 

Prescription,  8  1007. 

Present  interest  defined,  8  689. 

Private  writings,  to  whom  belong,  8  985. 

Products  of  the  mind,  88  980-985. 

Property,  modes  in  which  acquired,  8  1000. 

Qualified  or  absolute,  ownership  is,  8  078. 

Qualified  ownership,  8  680. 

Realty:    See  Real  Property. 

Restoration  of  thing  wrongfully  acquired,  SS  1712, 1713. 

Restraint  upon  alienation  void,  8  711. 

Right  arising  out  of  obligation  Is,  8  1458. 

Separate,  of  spouses,  88  162,  163. 

Several  ownership,  88  681,  682. 

Several  ownership,  classes  of,  8  688. 

Several  ownership  defined,  8  581. 

State  is  owner  of  property  which  has  no  other  owner, 

8   670. 
State  may  hold,  as  private  proprietor.  8  669. 
State  owns  what,  8  670. 
Termination  of  ownership,   86  739-742. 
Termination  of  tenancy  at  will,  notice,  (8  789,  79a 
Time  of  enjoyment^  interest  aa  to  clsasftliwl,  I  68S. 
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Time  of  creating  ownership,  8  749. 
Title  deeds,  S   994. 
Trademark,  in,  8S  666,  99L 
Transfer  of:  See  Transfer. 
Vested  future  interest  defined,  S  694. 
What  may  exist  in.  S  666. 
Who  may  own,  {  671. 
Wife  may  dispose  of,  {  162. 
Writings,  property  in,  §§  980-986. 

See  Personal  Property;  Real  Property. 

PROPOSAL.    Acceptance  must  be  unqualified,  S  1586. 
Qualified  acceptance,  S  1686. 
Revocation,  8§  1686,  1687. 
To  contract,  acceptance,  99  1682,  1686. 
What  is  deemed  acceptance,  9  1684. 

PROTECTION  against  restraint  and  injury,  9  43. 
To  personal  relations,  9  49. 
What  force  used  in  seeking,  9  60. 

PROTECTIVE  ASSOCIATIONS,  act  providing  for  forma- 
tion of,  p.  689. 
Act  validating  acknowledgments  by,  p.  666. 
PROTEST  of  bills  of  exchange,  9§  3225-3232. 
PROVISIONS,  implied  warranty  on  sale  of,  9  1775. 
PROXY,  voting  by,  at  corporate  meetings.  9  812. 

PUBLIC    contracts    interpreted    against    private    party. 
99  1069,  1664. 
Deceit  upon,  9  1711. 

Grant  by,  interpreted  in  favor  of  grantor,  9  1069. 
Grant  interpreted  against  grantee,  9  1069. 
Nuisance:  See  Nuisance. 

PUBLIC  ADMINISTRATOR  to  represent  insane  spouse  on 
petition  to  sell  or  mortgage  homestead,  when, 
1269b. 

Tee  for  representing  insane  spouse  on  petition  to  sell 
or  mortgage  homestead,  9  1269b. 
PUBLICATION,  assessment,  Tiotlce  of,  9  336. 

Delinquent  assessment,  9  339. 

Libel  by  unprivileged,  9  46. 

Partners,  of  names  of,  9  2466. 

Partnership,  certificate  of  special,  9  2483. 

Partnership,  change  of  name  of,  9  2469. 

Partnership,  notice  of  dissolution.  9  2463. 

Privileged,    defined,    9    47. 

Products  of  mind.  9  983. 

Special  partnership,  affidavit  of,  S  2484.  — 
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Special  partnership,  notice  of  dl8M>lation  €i,  (  2609. 

PUBLIC  MEETINGS,  reports  of.  are  privileged  oommonl- 

cations,  9S  47,  48. 
PUBLIC  POLICY,  contracts  against,  §S  1667,  1668. 
PUFFING  AT  AUCTION,  §  1797. 

PURCHASE  MONEY,  lien  for,  %  3046. 
Priority  of  mortgage  for,  §  2898. 

QUALITY,  damages  for  breach  of  warranty  of,  S  2312. 
Domestic  provisions,  8   1776. 
General,  9  1773. 

Goods  Inaccessible  to  buyer,  {  1771. 
Warranty  by  manufacturer,  9S  1768,  1770. 
Warranty  of  goods  sold  by  sample,  S  1766. 
Warranty  on  executory  sale,  {  1767. 

QUANTITY,  impUed  warranty  as  to,  S  1773. 

QUESTIONS  OF  LAW  AND  FACT.    Fraud,  a  question  of 
fact,  §  3442. 

QUIET  ENJOYMENT,  covenants  for,  S  1463. 
Covenant  runs  with  land,  J  1463. 
Damages  for  breach  of  covenant  of,  §  3304. 
Executory  contract  of  sale,  S  1733. 
ImpUed  In  hiring  of  personalty,  §8  1927,  1965. 

QUORUM.    Board  of  directors,  quorum  of,  8  308. 

QUO  WARRANTO,  8  858. 

RAILROAD    COMMISSIONERS.    Operation   of   railroads, 
power  in  relation  to,  8  468. 
Rates,  copy  of  upon  whom  may  be  swved,  8  419. 
Rates  fixed  by,  publication  of,  8  489. 
Rates,  fixing  of,  serving  copy  of,  8  489. 
Rates,  when  take  effect,  8  489. 

See  Railroad  Corporations. 

RAILROAD     CORPORATIONS:      See     Carriers;     Street 

Railway  Corporations. 
Accommodations    for    passengers,    duty    to    provlda. 

:  481. 
Affidavit  to  subscription  of  stock  and  payment  of  ten 

per  cent,  8  295. 
Amount  of  capital  stock  to  be  subscribed,  8  293. 
Animals,  injuries  to,  liability  for,  8  485. 
Animals,  Injuries  to  or  by,  where  owner  paid  to  main* 

tain  fence,  8  485. 
Annual  report  of,  to  state,  what,  8  480. 
Annual  report  to  be  verified,  8  4*0. 
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Articles  to  state  what  facts*  S  291. 

Assessment  ot  stock,  {  466. 

Assessments  on  stock,  limitation  of,  9  822. 

Badge,  offlcera  to  wear,  8  488. 

Baggage:  See  Carriers. 

Baggage,  checks  to  be  affixed  to,  S  479. 

Baggage  or  freight  train,  passenger  on,  §  483. 

Bell,  penalty  for  failure  to  ring,  §  486. 

Bell,  sounding,  duty  and  liability  as  to,  §  486. 

Bonds,  may  issue,  §  466. 

Bonds  of.  Interest,  §  466. 

Bonds  of,  limitation  of  amount,  §  466. 

Bonds,  power  of  holder  to  convert  into  stock,  8  467. 

Bonds,  sinking  fund  to  pay,  8  467. 

Borrow  money,  power  to,  9  466. 

Brakes  on  cars,  p.  763,  Stats. 

Buildings,  may  erect  necessary,  8  466. 

Capital  stock  to  be  fixed,  8  468. 

Certificate  of  payment  of  fixed  capital  stock.  8  469. 

Code  provisions  apply  to  all  companies,  8  493. 

Commissioners  of  transportation,  act   relating  to,   p. 

766. 
Commissioners,  railroad,  act  organizing  and  defining 

powers  of  broad,  p.  766. 
Completion  of  road,  act  authorizing,  p.  763. 
Compressed  air„  right  of  steam  railroads  to  use,  8  466a. 
Connect  roads,  power  to,  8  466. 
Consent  of  municipalities  to  use  of  streets  and  waters, 

8   470. 
Consolidation,  articles  of  and  of  incorporation,  8  473. 
Consolidation,  effect  of  on  prior  contracts,  8  473. 
Consolidation,  manner  of,  8  473. 
Consolidation  of,   8  473. 
Consolidation  of,  publication  of  notice,  and  filing  copy, 

8  473. 
Construction,  amount  of  road  to  be  constructed  each 

year,  8  468. 
Construction  of  road,  forfeiture  of  franchise,  8  468. 
Construction  of  road,  time  to  begin,  8  '>v8. 
Contracts  for  right  to  use  other  roads,  may  executo, 

8  473a. 
Crossings  and  intersections,  88  469,  472. 
Crossings,  condemning  land  for,  8  472. 
CrossingB,  mode  of  making,  88  469,  472. 
Crossings,  other  land  for,  how  acquired,  8  472. 
Crossings,  duty  as  to,  8  513. 
Cross  roads,  power  to,  8  465. 
Debt,  power  of  holder  to  oonvert  Into  8took»  S  467, 
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Deed  of  truBt  by,  9  466. 

Deed  of  trust  by,  trustee  in,  9  466. 

Directors,  election  of.   S  454. 

Electricity,  right  of  steam  railroads  to  nae^  9  MSa,  p. 

722.  Stata. 
Electricity,  statute  authorizing    steam  roads    to    use. 

9  466a,  note;  p.  765,  Stats. 
Elevated  railroad,  franchise  for,  power  to  grant,  {  4SS. 
Fences,  duty  and  liability  respecting,  9  486. 
Fencing  track,  9  485. 
Fenders  on  oars,  p.  768,  Stats. 
Foreign  act  relating  to  rights  of,  9  406,  not^  p.  764, 

Stats. 
Foreign  rights,  powers  and  liabilities,  9  407. 
Forfeiture  for  want  of  operation,  p.  766,  Stata 
Forfeiture  of  franchise  for  want  of  constructioxi,  (  468. 
Forfeiture  of  franchise  for  want  of  operation,   §  468. 
Forfeiture  of  franchise  for  want  of  operation,   reyer- 

sion  of  lands,  9  468. 
Franchise,  forfeiture  for  want  of  operation,  (  468L 
Franchise,  forfeiture  of  for  want  of  construction,  i  468. 
Franchise,  reversion  of  land  on  forfeiture  fbr  want  of 

operation,  9  468. 
Franchise,  forfeiture  of,  9  468. 
Franchise,  sale  of  to  another  corporation,  9  494. 
Franchise  and  property  of  roads  in  competition,  can- 
not purchase,  99  466,  494. 
Franchise  and  property  of  roads  not  in  oompetltkni, 

may  purchase,  99  466,  494. 
Franchise,  statute  limiting  time  within  which  may  be 

granted,  p.  773. 
Franchise,  statutes  relating  to  sale  of  and  governing 

conditions  of  sale,  pp.  763-762. 
Franchise,    statute    validating    ordinances   granting. 

p.   763. 
Freights,  power  to  regulate,  9  466. 
Gravel,  may  purchase,  9  466. 
Highways,  duty  cis  to,  9  613. 
Injuries  to  animals  on  track,  liabUity  for,  9  486. 
Lease  of  other  railroads  by,  power  of,  9  473a. 
Line  of,  may  change,  9  467. 
Location  of  route,  power  to  change,  9  467. 
Mall  carriers  to  ride  free  on  street-cars,  p.  773,  Stats. 
Management  and  operation  of  railroads  above  certain 

ei*»vatlons,  p.  766,  Stats. 
Map  and  profile  to  be  filed,  9  466. 
May  borrow  money,  9  466. 
May  carry  freight  and  peraons,  |  466. 
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May  lay  out  road,  bow  wide,  §  466. 

May  purchase  land,  timber,  snivel,  etc.,  §  466. 

May  regulate  force  and  speed,  §  466. 

May  regulate  time  and  freights,  S  466. 

May  sell  property  and  franchise  to  another  corporation, 

§  494. 
May  sell  to  another  corporation,  §  494. 
Mortgage  by,  §  466. 
Officers  to  wear  badge,  §  488. 
Officers  without  badge,  no  authority,  9  48S. 
Operation,  act  compelling  by  railroads,  §  468,  note. 
Operation,  forfeiture  for  want  of,  §  468. 
Operation,  full,  what  constitutes,  §  468. 
Operation,  power  of  railroad  commissioners  as  to,  §  468. 
Operation,  reversion  of  land  on  forfeiture  for  want  of, 


S  468. 
tlon. 


Operation,  road  to  be  kept  in,  §  468. 

Operation,  what  excuses,  §  468. 

Operation  where  road  constructed  above  certain  eleva- 
tion, §  468. 

Operation,  where  road  constructed  above  certain  eleva- 
tion, act  relating  to,  §  468,  note. 

Operation  of,  act  compelling,  p.  766. 

Operation  of,  forfeiture  for  want  of,  p.  766,  Stats. 

Operation  of  railroads  above  certain  elevations,  p.  766, 
Stats. 

Passengers:  See  Passenger  Carriers. 

Passengers,  accommodations  for,  duty  to  provide,  §  481. 

Passengers,  duty  to  receive  and  transport,  §  481. 

Powers,  enumeration  of,  §  466. 

Property,  refusal  to  carry  or  deliver,  |  482. 

Rails  to  be  used,  §  491. 

Rate^  and  charges,  §  489. 

Rates  and  charges,  posting,  §  489. 

Rates,  fixing  by  railroad  commissioners,  copy  of,  upon 
whom  served,  §  489. 

Rates,  fixed  by  railroad  commissioners,  posting  of,  S 
489. 

Rates  fixed  by  railroad  commissioners,  when  take  ef- 
fect, §  489. 

Rates,  railroad  commissioners  fixing  to  serve  copy  of, 
8  489. 

Rates  lower  to  meet  competition  not  to  be  raised  with- 
out consent,  8  494. 

Rates  not  to  be  raised  without  consent  of  authorities, 
§  494. 

Rates,  penalty  for  raising  without  consent,  power  and 
duty  of  attorney  general,  §  494. 
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Rates,  raising  without  consent,  penalty  for,  |  494. 

Rates  and  charges,  penalty  for  oTercharge,  |  489. 

Real  estate,  may  acquire,  §  466. 

Right  of  way  over  state  lands,  grant  of,  |§  474,  475. 

Right  of-  way,  selection  of,  how  proved  and  certified, 
§478. 

Running  of  cars,  duty  as  to.  §  481. 

Sale  of  property  and  franchise  to  another  corporation, 
§  494. 

Sale  of  property   to  another  railroad,   raising  rates, 
penalty,  §  494. 

Sale  to  another  corporation,  effect  of.  §  494. 

Sale  to  another  cori>oration,  limitations  on,  §  494. 

Selection  of  land  or  right  of  way,  how  proved  and  cei^ 
tified,  S  478. 

Sinking  fund  to  pay  bonds,  §  457. 

Speed,  may  regulate,  §  466. 

Starting  of  car.  duty  as  to,  §  481. 

State  lands  granted  for,  not  to  embrace  town  lots, 
§  475. 

State  lands  granted  for,  revert  when,  §  477. 

State  lands  granted  for,  right  of  way,  §  474. 

Steam  whistle,  penalty  for  failure  to  sound,  §  486. 

Steam    whistle,    sounding   on    approachinye  crossinsB, 
§  486. 

Stock  not  transferable  until  previous  calls  or  Install- 
ments paid,  §  466. 

Stock,  right  to  convert  bonds  or  debts  into,  §  457. 

Stock,  transfer  before  twenty  per  cent  paid  and  cer- 
tificate issued,  §^456. 

Stocks,  bonds  and  securities  of  roads  in  competition, 
cannot  purchase.  §  465. 

Stocks,  bonds  and  securities  of  roads  not  in  competi- 
tion, right  to  purchase,  §  465. 

Streets  and  alleys,  consent  of  municipalities  to  ase  of, 
§470. 

Street:  See  Street  Railways. 

Subscription  to  stock,  amount  necessary  as  prerequi- 
site to  filing  articles,  |§  293,  294. 

Survey  road,  power  to,  §  46o. 

Survey  of,  map  of  to  be  filed  in  each  county.  §  513. 

Survey  of  road,  approval  of,  rights  on,  §  513. 

Survey  of  road,  supervisors  to  approve  or  reject,  8  613. 

Ten  per  cent  of  amount  subscribed  to  be  paid  in,  §  294. 

Tickets:  See  Passenger  Carriers. 

Timber,  may  purchase,  §  465. 

^me  for  running  trains,  §  481. 

Time  for  starting,  delay  In.  penalty  for,  §  JULTO. 
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Time  for  starting,  schedule  establishing  and  publish- 
ing, §  2170. 

Transfer  of  stock,  §  455. 

Untlerground  road,  franchise  for,  power  to  grant,  §  493. 

Use  of  other  roads,  right  of,  §  478a. 

Use  of  streets  and  water  of  municipality,  consent  of, 
§470. 

Width  of  road,  §§  465,  613. 

Where  may  construct  road,  §  465. 

Wood,  stone  and  earth  may  be  taken  from  state  lands, 
§  476. 
RANSOM  of  ship  and  cargo,  §  2380. 

RATE  OF  INTEREST,  annual,  S  1916. 
Bottomry,  §  3022. 
Judgment,  on,  §  1920. 
Legal,  §§  1917,  1918. 
Respondentia,  §  3039. 

See  Interest 

RATIFICATION  of  acts  of  agent,  S  2307. 

Of  contract  void  for  want  of  consent,  §  1588. 

Of  voidable  contract^  §§  1588,  2810. 

Partial,  when  total,  §  2311. 

Prejudice  of  third  person  forbidden,  §  2313. 

Rescission  of,  §  2314. 

When  void,  §  2312. 

REAL   PROPERTY:  See  Property.     . 
Accessions:  See  Accession. 
Accumulations,  §§  722-733. 
Acquisition,  modes  of,  §  1000. 

Action  for  possession,  where  right  of  re-entry,  §  793. 
Adverse  possession,  §  1007. 
Agreement  to  convey,  statute  of  frauds,  §  1741. 
Alienation,  suspension  of:  See  Alienaton. 
Appointment,  effect  of  power  of,  §  781. 
Appurtenances  are  what,  S  662. 
Assignment  for  creditors,  §  S466. 
Assignee  of  lessee,  liability  of,  §  822. 
Benevolent  corporation,  right  to  own,  §§  595-598. 
Boundaries  by  road  or  street,  §  831. 
Boundaries  by  water,  §  830. 
Broker,  statute  of  frauds,  §  1624. 
Chattels  real  defined,  §  765. 
Chattels  real,  suspending  alienation  of,  §  770. 
Community  property:  See  Property. 
Conditional  fees  abolished,  |  763. 
Conditional  limitation,  §  778. 
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Oondltions  precedent  a&d  sabseqaent,  {§  708-711. 
Conditions     precedent    and     enlweqaent,    grant    mt, 

§§  1109,  1110. 
Conflict  of  la^B,  §  7S5. 
Consists  of  what,  §  668. 
Contingent  remainder:  See  Remainders 
Conveyance,  how  only  can  be  transferred,  §  1091. 
Conveyance  of:  See  Conveyance.    * 
Corporation  may  acquire,  and  how  much,  §  390. 
Covenant:  See  Covenants 
Damages  for  wrongful  occupation,  §  3334. 
Deeds:  See  Conveyance. 
Devisee's  right  to  recover  rents,  etc,  §  821. 
Distribution  of:  See  Succession. 
Easements:  See  ESasements. 
Ejectment,  notice  not  necessary  before,  §  793. 
Escrow,  delivery  In,  8  1067. 
Estates  at  will  are  chattel  Interests,  §  765. 
Estates  enumerated,  §§  701,  761. 
Estates  for  life,  limitation  of  successive,  §  774. 
Estate  for  life  of  third  person  a  freehold,  |  766. 
Estates  for  life,  remainder  ot  §  777. 
Estate  in  fee  defined,  |  762. 
Estates  of  Inheritance,  §  762. 
Estates  tall  abolished,  §  763. 
Estate,  time  of  creating,  §  749. 
Fee,  defined,  §  762. 
Fee,  words  of  Inheritance  not  necessary  to  transfer  of, 

§  1072. 
Fence,  partition,  duty  to  maintain,  g  841. 
Fixtures:  See  Fixtures. 
Freeholds  are  what,  8  765. 
Freehold,  estate  for  life  of  third  person  is,  g  766l 
Future  estates  created  how,  §  773. 
B\iture  estate  to  commence  In  futuro,  g  767. 
Future  estates,  qualities,  g  699. 
Future  Interests  defeated  when,  gg  789,  740. 
Future  interests  not  defeated  when,  8§  741,  742. 
Future  interests,  what  not  recognized,  g  703. 
Future  Interests:  See  Future  Estate;  Future  Interesta. 
Heirs  and  issue,  interpretation  of,  g  1071. 
Heirs  of  tenant  for  life,  when  to  take  as  purchasers, 

g  779. 
Highway  as  boundary,  §  831. 
Includes  what,  §g  14,  668. 
Income,  accumulation  of,  gg  722-733. 
Incumbrance  Includes  what,  g  1114. 
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Infant's  contracts  respecting,  §  33. 

Instrument  affecting  title,  where  recorded,  8  1218. 

Insurance  companies  may  purchase  and  hola,  §  415. 

Interests  in,  denominated  estates,  §  701. 

Interests  In,  generally,  §  701. 

Interest,  time  of  creating,  §  749. 

Interests  In:  See  Property. 

Islands,  to  whom  belong,  §§  1016-1018. 

Judgment  for  possession  or  title,  8  337S. 

Kinds  of,  I  658. 

Land  is  what,  {  659. 

Lateral  support,  excayations,  §  832. 

Laws  governing,  {  755. 

Lessees  and  their  assignees,  rights  of,  S  828. 

Lessee's  assignee,  liability  of,  §  822. 

Limitation  of  successiye  estates  for  life,  §  774. 

liinor's  contract  respecting;  §  33. 

Monuments,  duty  of  coterminous  owners  to  maintain, 

9  840. 
Obligations  of  coterminous  owners,  §  841. 
Occupancy,  title  by,  §  1006. 
Owner's  rights  above  or  beneath,  |  829. 
Perpetuiues,  §§  715,  716. 
Posthumous  children,  §§  739,  1403. 
Power  of  appointment,  effect  of,  8  781. 
Powers,  execution  of,  9  860. 
Prescription,  9  1007. 
Profits  liable  to  creditors,  though    trust    to    receive 

same,  8  859. 
Purchasers,    heirs    of    life  tenant  to  take  as,  when, 

8  779. 

Recording  instruments  affecting:  See  Recording. 

Re-entry,  transfer  of  right  to,  9  1046. 

Re-entry,  when  and  how  to  be  made,  99  791,  793. 

Remainders:     See  Remainders. 

Rent  dependent  on  life  recoverable  after  death,  9  825. 

Rents,  grant  of,  9  HH* 

Rents  liable  to  creditors,  though  trust  to  receive  same, 

9  859. 

Rents,  right  of  grantee  to  recover,  9  821. 

Restraints  upon  alienation,  void,  9  711. 

Reversions:     See  Reversions. 

Right  of  way,  9  802. 

Rule  in  Shelley's  case.  9  779. 

Sale  of,  agreement  for,  99  1731-1734. 

Servitudes:    See  Easements. 

Shelley's  case,  9  779. 

33 
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Social  corporation,  rig^t  to  hold,  S§  595-598. 

Specific  performance  of  contract  to  convey,  8  1741- 

Specific  performance:     See  Specific  Performance. 

Statute  of  frauds,  agreement  to  convey,  §  1741. 

Street  as  boundary,  §  831. 

Successive  estates,  for  life,  limitation  of,  §  774. 

Tenancy  at  will,  termination  of,  notice,  99  789,  790. 

Tenant  at  wiU,  rights  of,  9S  819,  820. 

Tenant  for  life,  duty    as    to    buildings,    fences,   etc. 

S  840. 
Tenant  for  life,  rights  pf,  9  818. 

Tenant  for  life,  taxes  and  charges,  duty  to  pay,  9  840. 
Tenant  for  years,  rights  of,  99  819,  820. 
Terminatioii  of  ownership,  in  general,  99  739-74Z. 
Termination  of  tenancy  at  will,  notice,  99  789,  790. 
Timber,  cutting  or  injuring,  damages  for,  9  3346. 
Time  of  creating  interest,  9  749. 
Time  of  enjoyment,  fixing,  9  707. 
Title  aeeds,  9  994. 
Transfer  of:  See  Conveyance. 
Trees  on  the  line,  9  834. 
Trees  wholly  on  land  of  one,  9  833. 
Trusts:     See  Trusts. 

Trusts  and  uses  in  relation  to,  99  874-871. 
Trust  to  be  written.  9  852. 
Uses:     See  Trusts. 

Uses  and  trusts  in  relation  to,  99  847-871. 
Warranties,  liability  for,  9  1115. 
Warranties;  lienal  and  collateral  abolished,  9  Hid. 
Waste,  grantee's  right  to  recover  for,  9  821. 

See  Waste. 
Waters  as  boundary,  9  830. 
What  included  in,  9  14. 
What  law  governs,  9  755. 

REASON  being  the  same,  rule  the  same,  9  3511. 

Ceasing,  rule  should  cease,  9  3510. 
RECEIPT,  insurance  premium,  of,  effect  of,  §  2598. 

Right  to  demand,  9  1499. 

Warehouse,  act  in  relation  to,  p.  778,  Stats. 

Wharfingers,  act  in  relation  to,  p.  778. 

RECEIVER,  alimony  to  enforce,  9  140. 

Appointing  where  alimony    or    maintenance    allowed, 

9  140. 
Statute  authorizing  corporation  to  act  as,  p.  702. 
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'RECONVEYANCE  by  grantee  on  noperformance  of  con- 
ditions subsequent,  §  1109. 
Cancellation  or  redeliyery  of  grant,  not,  S  1058. 

RECORDER,  acknowledgments,  may  take,  §  1181. 

City,  may  solemnize  marriage,  §  70. 
RECORDING,  acknowledgment  of  instrument  executed  by 
corporation,  §  1161. 

Acknowledgment,     what    instruments    cannot    be    re- 
corded without,  §  1161. 

Acknowledgment,  what  instruments  may  be  recorded 
without,  9§  1159.  1160. 

Affidavits     of    work    and    notices    respecting    mining 
claims,  §  1159. 

Another    county,    recording    copy    in,  and  its  effect, 
S  1213. 

Assignment  for  creditors,  §§  3458,  3469. 

Bona  fldc   purchaser,  rights    against    unrecorded    in- 
strument, §  1107. 

Books  of  record,  §  1171. 

By-laws  of  corporation,  S  304. 

Certificate  of  place  where  sumn^^^^^*^  may  be  served, 
acknowledgment  not  necessary,  §  1163. 

Certificate  of  place  where  summons  may  be  served, 
change  of  residence,  flung  affidavit,  §  1163. 

Certificate  of  place  where  summons  may  be  served,  fee 
for  recording,  §  1163. 

Certificates  of  places  where  summons  may  be  served, 
indexing,  §  1163. 

Certified  copy    of    recorded    conveyance    recorded    in 
another  county,  as  notice,  §  1213. 

Certified  copies  of  record  as  evidence,  §  1207. 

Chattel  mortgage,  §  2957. 

Complete  when,  9  1170. 

Conveyance,  copy  of,  in  another  county,  9  1213. 

Conveyance  defined,  §  1215. 

Conveyance  recorded  before  code,  9  1205,  1206. 

Conveyance  void  unless  recorded,  when,  §  i214. 

Conveyance,  where  and  to  whom  notice,  §  1213. 

Conveyance  within  meaning  of  recording  act,  9  1215. 

Copy  in  another  county,  9  1213. 

Corporation,  acknowledgment  of  instrument  recorded 
by,  §  1161. 

Corporation,  records  of,  99  377,  378. 

County  in  which  instruments  to  be  recorded.  99  1169, 
2480. 

Curative  act,  act  curing  defectively    executed    instru- 
ments, 9  1207. 
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Declarations  of  marriage,  §  79%. 

Deed  absolute  intended  as  mortgage,  §   2960. 

Deeds  and  morgages  separately,  §  1171. 

Discharge  of  mortgage,  §  2940. 

Duties  of  recorder,  §  1172. 

Bvidence,  certified  copies  of  record  as,  §  1207. 

Fees  of  recorder  to  be  indorsed  on  instrument,  9  1165. 

Grants  and  mortgages  to    be    recorded    in     separate 

books,  I  1171. 
Homestead  declaration,  where  recorded,  §  1264. 
Homestead  selection,  §S  1262,  1269. 
Instruments,  acknowledged  before  whom,  §  1161. 
Instruments  proven  and  certified.  9  1162. 
Instruments  which  may  be  recorded,  §  1158. 
Inventory  of  wife's  property  and  its  effect,  99  165,  166. 
Judgments  may  be  recorded,  §  1158. 
Judgments    may    be    recorded    without    acknowledg- 
ment, when,  9  1159. 
Lease  for  not  more  than  year,  §  1214. 
Letters     patent    may     be    without    acknowledgment, 

9  1160. 
Uens,   §  1164. 

Lost  letters  patent,  recording  certified  copy  of,  9  1160. 
Marriag"  certificate,  9  74. 
Marriage  declaration,  §  77. 
Marriage  settlement,  §§  179,  180. 
Marriage  settlement  and  its  effect,  §9  179,  180. 
Mortgage,  9  1164. 
Mortgages    and    grants   to    be    recorded    in    separate 

books,  9  1171. 
Mortgage  in  general,  9  2952. 
Mortgage  of  ship,  9  2958. 
Mortgages,  recording  of,  9  2952. 
Notice,  certified  copy  of  recorded  conveyance  recorded 

in  another  county,  §  1213. 
Notice,  record  of  assignment  of  mortgage  as,  99  2934, 

2935. 
Notice,  record  of  Instrument  before  as,  99  1207,  1903. 
Notice,  record  of  conveyance  Is,  9  1213. 
Notice,    copy    of    conveyances    recorded    In    another 

county  is,  9  1213. 
Notice  of  appropriation  of  water,  9  1421. 
Notice  of  location  of  mining  claims,  9  1159. 
Office,  in  what  made.  99  1169,  2480. 
Partnership,  of  certificate  of,  9  2480. 
Partnership,  special,  dissolution  of,  9  2609. 
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Power  of  attorney  and  revocation  thereof,  §  1216. 

Priority  of,  §  1214. 

Proof  of   instrument,  action   for,  and   effect   of    the 

Judgment,  §§  1203,  1204. 
Recording  instruments  affecting  title  in  different  coun« 

ties,  §   1218. 
Trust,  transfer  In,  §  1164. 
Unrecorded    instrument,   effect   of    against   bona   fide 

purchasers.  §  1214. 
Unrecorded  instrument,  effect  of  as  against  Judgments, 

§  1214. 
Unrecorded   instrument   good   as  to  those  who  have 

notice.  S  1217. 
Unrecorded  instrument  good  between  parties,  §  1217. 
Vessels,   transfer  of,   recording   governed   by    federal 

laws,  S  1173. 
Want  of,  its  effect,  §  1217. 
What  law  governs,  §§  1206,  1206. 
What  Instruments  may  be  recorded,  §§  1158.  1162. 
When  instrument  deemed  recorded,  S  1170. 
Where,  in  what  county,  §§  1169,  2480. 
Wine  sale,   §   3440. 

RECRIMINATION  defeats  divorce,  §  111. 

(.■^DELIVERY  of  grant  does  not  retranafer,  §  1058. 

REDEMPTION,  contract  in  restraint  of,  void,  §  2889. 

Foreclosure  of  right  of,  S  2931. 

Foreclosure  of  right  to  redeem  pledge,  S  3011. 

Franchise,  of,  8  392. 

Franchise,  of,  from  execution  sale,  §  392. 

Lien,  from,  §S  2903-2905. 

Releasing  right  of,  in  assignment  for  creditors,  8  3468. 

See  Liens. 

RE-ENTRY,  transfer  of  right  to,  §  1046. 
Wfien  and  how  to  be  made,  8  791. 

REFEREE  in  divorce  cases,  8  130. 

REFORMATION,  contract  may  be  reformed  when,  8  3399. 

Fraud,  reformation  of  contract  for,  8  3399. 

Mistake,  reformation  of  contract  for,  8  3399. 

Presumption  as  to  intent  of  parties,  8  3400. 

Principles  of.  8  3401. 

Specific  performance  of  reformed  contract,  8  3402. 

What  inquiry  made  by  court,  8  3401. 
REGISTRATION:  See  Recording. 

REGISTRY,  ships,  of,  8  966.  _^ 
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Directors,  term  of  office  of,  S  290. 

BlectioiiB,  no  cumulative  Yotlng  mileas  by-lavs    iiro- 

Tide,  S  307. 
Fees,  qualification,  etc.,  of  members,  §  599. 
Fonned  how,  |  593. 

Incorporation  of  religious  societies,  S§  603,  60i. 
Indebtedness  of,  S  599. 

Insurance  laws,  fraternal  societies  exempt  from,  §  461. 
Insurance:  See  Insurance;    Insurance  Corporation. 
Limitation  on  right  to  hold  land,  §§  695,  596,  603.  «04. 
May  hold  real  estate,  §§  595,  596. 
May  sen  or  mortgage  real  estate,  how,  |  596. 
Members  admitted  after  incorporation,  9  600. 
Membership  in,  how  only  transferred,  {  601. 
Mortgage  of  property,  S  598. 
Officers,  meetings,  etc,  {  599. 
Orphan  asylums,  $  595. 

Orphan  asylum  may  hold  how  mnch  property,  |  696. 
Power  to  hold  property,  S  595. 
Property  of,  §S  603,  604. 
Real  estate,  lUnlt  upon  amount  that  can  be  held  by. 

S  595. 
Records  to  be  kept  by,  §  878. 
Records  to  be  open  to  inspection,  §  378. 
Religious  society,  incorporation  of,  I8  603,  604. 
Rules  and  regulations  of,  S  599. 
Rules  of  religious  denominations  requiring  admlnls* 

tration  of  temporalities,  §  602« 
Surplus  real  estate  ta  be  sold,  8  596. 
RELIGIOUS  SOCIETY,  incorporaUon  of,  88  603,  604. 
REMAINDERS,    conditional    limitation,    remainder    when 

deemed  to  be,  9  778. 
Construction  as  to  time  of  taking  effect,  8  7M. 
Contingency  upon,  8  778. 
Contingent  estate,  created  how,  8  773. 
Contingent  on  prior  remainder  in  fee,  8  77S. 
Contingent,  In  fee,  8  772. 
Contingent,  on  term  of  years,  8  776. 
Contingent  remainder  in  fee,  8  772. 
Contingent  remainder  on  term  of  years,  8  77& 
Created,  how,  8  773. 

Death  of  devisee  before  testator,  effect  on,  8  1844. 
I>efined,  9  769. 
Bstate  for  life,   remainder  may   be  limited  tlMrsoii, 

8  773. 
H^,  remainder  in,  limited  upon  fee  tall,  effect  ot  8  761 
For  life  upon  term  of  years  must  be  to  one  la 

i  777. 
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REINSURANCE  defined,  »  2646. 
What  communicated  on,  {  2647. 
PreBiimed  against  liability,  8  2648. 
Original  insured  no  interest  in,  §  2649. 

RELATION  of  right  to  water,  {  1418. 

RELATIONSHIP,  degrees,  how  computed,  §S  1389-1393. 
Half  blood,  right  to  succeed,  §  1394. 
Husband  and  wife  cannot  impair  legal,  S  159. 
Succession  though  illegitimate,  S  1388. 

RELATIVES,  alienage  of,  right  of  succession,  8  1404. 
Legacies  to,  chargeable  with  debt,  8  1361. 
Of  half  blood  succeed  alike  with  whole  blood,  8  1394. 
Protect  child  from  parental  abuse,  8  203. 
Right  of  defense  of,  88  43,  50. 

RELEASE,  creditor,  by,  obligation  extinguished  by,  8  1541. 
Debtor,    of,  by  substitution,  8  1531. 
General,  effect  on  claims  creditor  did  not  know  of, 

8  1542. 
General,  extent  of,  8  1^2. 
Guardian,  release  to  by  ward,  8  256. 
Joint  debtors,  of,  6  1543. 
Obligation  extinguished  by,  8  1541. 

RELIEF:  See  Damages. 
In  general,  8  3274. 

Preyentiye  relief:  See  Preventive  Relief. 
Specific:  See  Specific  Relief. 

RELIGIOUS,  SOCIAL,  AND  BENEVOLENT  CORPORA- 
TIONS, arUcles  to  set  forth  what,  88  594,  602, 
6047 

By-laws,  88  599,  608,  604. 

Certificate  of  incorporation,  8  603. 

Cemeteries,  8  595. 

See  Cemetery  Corporations. 

Corporations  sole,  articles  of  incorporation,  8  602. 

Corporations  sole,  electing  to  continue  existence  under 
code,  8  602. 

Corporations  sole,  limit  on  land  held  by,  8  602. 

Corporations  sole,  may  become  when,  8  602. 

Corporations  sole,  powers  of,  8  602. 

Corporations  sole,   proof  of  appointment  or  election 
of  bishop,  priest,  etc.,  8  602. 

Corporation    sole,  superior    Judge  to  have    access  to 
books,   8   602. 

Directors'  annual  report,  8  597. 

Directors,  election  and  number  of,  88  290,  598. 

Directors,  election  of,  8§  608»  604. 


«    Fatare  and  contingent  estateB*  how  created,  |  77S. 

Grant  ot  I  1111. 

Grant    of    effectual    without    attornment    of    teoaiit, 
I  1111 

<«Heln"  and  "issne/'  meanikig  of,  |  1071. 

In  fee  upon  fee  tail,  S  764. 

Lapse  of   limited   interest,   effect  on   remaindennaii, 
S  1344. 

May  be  limited  without  intervention  of  precedent  es- 
tate, I  767. 

Hay  be  limited  on  termination  by  any  means  of  pre- 
cedent estate,  |  767. 

Of  estates  for  life.  }  777. 

Owner  may  sue  fo  injury  to  inheritance,  |  826. 

Shelley's  case,  rule  in  abolished,  8  779. 

Successiye  estates  for  life  cannot  be  limited  except 
to  persons  in  being,  S  774. 

SnccessiTe  estates  for  life  upon,  8  776. 

Term  of  years,  contingent  remainder  on,  8  776. 

Term  of  years  may  be  created  expectant  on,  |  77S. 

Upon  contingency,  8  778. 

Upon  an  estate  for  life  created  in  a  term  of  years, 
8    773. 

Upon  estate  for  life  in  a  term  of  years  must  be  Cor 
residue,   8    776. 

Upon  successiTe  estates  f6r  life  some  of  which  are 
Toid,  8  774. 

Upon  estates  for  life  or  term  of  years,  8  776. 

Valid,  when,  8  764. 

Vested  or  contingent  may  be  created  on  term  of  years, 
8  773. 

What  title  yests  under,  8  779. 

Bee  Future  Interesta 

RENT,  acceptance,  when  renewal  of  lease,  8  1946. 

Covenant  for  payment  runs  with  land,  §  1463. 

Dependent  oh  life,  recoTerable  after  death,  §  826. 

Forfeiture  by  letting  room  in  parts,  %  1960. 

Grant  of,  §  1111. 

Grantee's  right  to  recover  for,  §  82L 

Life,  under  lease  for,  §  824. 

Payment  to  grantor,  binding  on  grantee,  8  HU* 

Payable,  when,  8  1947. 

Remedies  by  asSgnees,  §§  821,  822,  823. 

Servitude,  right  of  taking  as,  §  802. 

Term  of  hiring  indicated  by,  |  1944. 

Treble,  §§  3844,  3345. 

Trust,  express,  to  receive,  §  867. 

See  Landlord  and  Tenant 


REPAfR,  borrower,  when  to»  I  1889. 

Coterminons  owners  to  repair  fence,  §  841. 

Hirer  of  personal  property,  at  expense  of  letter,  $  IwW. 

Hirer,  when  to,  §  1929. 

Landlord,  when  to»  §  1941. 

Lettee's  obligations  as  to,  §  1965. 

Letter  of  personal  property,  §1956. 

Owfier  of  estate  for  life  to,  §  840. 

Shipmaster,  §  2376. 

Ship,  owner  for  voyage  to,  §  966. 

Tenant  at  expense  of  landlord,  §  1942. 

•Tenant  for  life  to  repair  fence,  §  840. 
REPEAL  of  former  statutes,  §  20. 
REPORT,  appraisers  of  homestead,  {  1262. 

Official  proceedings,  privileged,  §  47. 
REPRESENTATION,  inheritance  by,  8  1403. 

Inheritance  by  right  of  takes  place,  when,  §  1403. 
RESCISSION,  application  of  performance,  rescission  of, 
8  1479. 

Buyer,  by,  at  auction  for  by-bidding,  §  1797. 

Buyer,  by,  if  seller  refuses  inspection,  |  1785. 

Buyer,  by,  on  breach  of  warranty,  §  1786. 

CJonditions  of,  §  1691. 

Consent  not  free,  subject  to,  S  1566. 

Contract,  of,  in  what  cases  allowed,  §  1689. 

Contracts,  of,  when  adjudged,  §  3406. 

Diligence  in,  §  1691.      ^  ^  ^      ^  ^  ^  ^    . 

Bftected,  how   accomplished   when   not  consented  to, 

§  1691. 
Equity,  party  required  to  do,  §  3408. 
Bxtinguishes  contract,  8  1688. 
Grounds  for.  |§  1689,  3406. 
Infant,  by,  §  86. 
Insane  persons,  §  39. 

Insurance  of,  for  concealment.  §§  2562,  2669. 
Insurance,  of.  for  false  representation,  §  2580. 
Insurance,  of,  at  what  time  may  be  executed,  §  2863. 
Lunatic,  by,  §  39. 
Mistake,  for.  §  3407. 

Novation,  ot  §  IKW.     ,      ^  ^       ^ 

Of  alteration  of  obligation  does  not  restore  guaranty, 

8  282L 
Person  not  without  understanding,  §  39. 
Ratification  of,  §  2314. 
Requirements  on  adjudging,  §  3408. 
Restoration  of  benefits,  §  169L 
Risk,  for  alteration  increasing,  {  2768. 


Sale  for  nonpayment  of  price,  §  1749. 

Stipulation,  not  barred,  by,  S^1690. 

Stoppage  in  transit  is  not,  §3080. 

Third  person  may  enforce  contract  before,  §  156S. 

Valuation,  for  fraudulent,  |  2736. 

Warranty,  for  violation  of,  etc.,  §  2608. 
RESERVATIONS,  interpreted  in  Uyot  of  grantor,  9  1069. 
RESIDENCE:  See  IknnicUe. 

Guardian  may  fix,  of  ward,  §  248. 
RESIDUE,  of  testator's  estate,  devise  of,  §  1332. 

Of  testator's  estate,  bequest  of,  §  1333. 

Remainder  on,  §  775. 

RES  JUDICATA,  judgment  annulling  marriage,  J  86. 
RESPONDENTIA  defined,  8  3086. 

Fraudulent  couTcyance,  dellTery,  §  3440. 

Interest,  rate  of,  §  3089. 

Is  subject  to  law  of  liens,  8  2877. 

Master,  by,  §  8038. 

Not  aflTected  by  law  of  mortgages,  §  2942. 

Owner's  obligations  to  repay,  §  80«). 

Owner  of  cargo,  by,  §  3087. 

Priority  of  lien,  §  2897. 

See  Bottomry. 

RESTORATION,    necessary    on    reecisdon    of    oontmct, 
§  1691. 

Of  deposit,  terminates  duties  of  depositary,  §  1847. 

Of  thing  found,  |  1871. 

Of  tbing  wrongfiniy  obtained,  §§  1712,  1718. 

lien  extinguished  by,  §  2918. 
RESTRAINT,  alienation,  of,  when  yoid,  SS  711,  716. 


Marriage,  of,  when  void,  §§  710,  1676. 

j  48. 
Redemption  from  lien,  of  right  of,  |  2889. 


Protection  from  bodily. 


RESTRAINT  OF  TRADE,  contracts  in,  S§  1673-1676. 
On  sale  of  goodwill,  8  1674. 
In  partnership  arrangements,  $  1676. 

RETALIATORY  CLAUSE.    Foreign  insurance  corporatloa, 
§  463L 

RETROACTIVE,  oode  is  not,  S  3. 
Code  is  not,  as  to  wills,  §  1376. 

Corporations,   legislature  may  repeal  or  amend  laws 
relating  to,  §  884. 

REVERSION,  grant  of,  §  1111. 

Grant  of  effectual  without  attornment  of  tenant,  6  1ili 
Of  land  granted  to  oorporatlons,  (  477. 
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Estate  In,  defined,  §  769. 

Owner  may  sue  for  injury  to  inheritance,  §  826. 

Remedies   of   reyersioner    for   rent,    nonperformance, 

waste  or  forfeiture,  §  821. 
Reversioners,  remedies  of,  §  826. 

REVISION  OF  CONTRACT,  §§  3399-3402. 

See  Reformation  of  Contracts. 

REVOCATION:  See  Contract. 
Condonation,  of,  §  121. 
Consent  to  separation  subject  to,  §  101. 
Gift  in  view  of  death,  of,  §  1151. 
Guaranty,  of  continuing,  §  2815. 
Power  of  attorney,  of,  §  1216. 
Power  of,  when  deemed  executed,  §§  1229,  1230. 
Proposal  to  contract,  of,  §  1586. 
Trust,  of,  §  2280. 

See  Wills. 

REWARD,  finder  of  property  entitled  to  what,  S  1867. 

RIQHT  OF  WAY,  in  general,  §{  801,  802. 
Selection  by  railroad,  §  478. 
Street  railway,  of,  restrictions  on,  §  498. 
Telegraph  corporations,  of,  8  686. 

RIQHT  TO   CONVEY,  damages  for  breach  of  coyenant 
of,  §  3304. 

RIOT,  deposit  in  case  of,  SI  1815,  1816. 
RIVER:  See  Waters. 

ROAD:  See  Highways;  Wagon  Road  Corporation. 
Boundary,  road  as,  §  831. 

SAILOR:  See  Shipping. 

SAL/E:  See  Transfer. 
Agreement  for,  §  1726. 

Agreement  for,  what  may  be  subject  to,  S  1730. 
Agreement  to  buy,  definition  of,  §  1728. 
Agreement  to  sell,  definition  of,  §  1727. 
Agreement  to  sell  and  buy,  defined,  §  1729. 
Auction,  absolute  rights  of  buyer,  §  1796. 
Auction,  auctioneer's  memorandum,  §  1798. 
Auction,  bids  by  seller  yoid,  S  1796. 
Auction,  by-bidding,  §  1797. 
Auction,  complete  when,  §  1793. 
Auction  defined,  §  1792. 
Auction,  withdrawal  of  bid,  §  1794. 
Auction,  written  conditions  not  alterable  by  parol,  9 
17^. 


Baggage,  of,  by  Innkeeper  for  storage,  8  1862. 

Bill  of  sale,  I  1053. 

Bona  fide  purchaser,  title  of,  §1142. 

Breach  of,  damages  for,  §§  3353-3355. 

Buyer  acquires  better  title  than  seller,  when,  §  1142. 

Buyer's  direction  as  to  sending  thing  sold,  §  1757. 

Buyer  must  take  away  thing,  when,  §  1784. 

Cargo,  master's  power  to  sell,  §  2379. 

Carrier's  sale  of  perishables  for  freightage,  |  2204. 

Ck>mplete,  when,  §  1140. 

Consignment:  See  Consignment;  Fiactor. 

Consignee  defined,  8  2110. 

Consignor  defined,  §  2110. 

Damages  for  breach  of  agreement  to  buy,  §  3311. 

Damages  for  breach  of  agreement  to  deliver,  8  3309. 

Damages  for  breach  of  agreement  to  pay,  §  3310. 

Damages  for  breach  of  agreement  to  sell,  §  3308. 

Damages  for  breach  of  contract  of,    value    estimated 

how,  §§  3868-3356. 
Damages  for  breach  of  warranty  of  quality,  §  3813. 
Damages  for  breach  of  warranty  of  quail  ly  for  special 

purpose,  S  3314. 
Damages  for  breach  of  warranty  of  title,  §  3312. 
Defined,  9  1721. 

Definition  of  agreement  to  buy,  §  1728. 
Delivery  on  demand,  §  1753. 
Delivery,  expense  of  transportation,  8  1756. 
Delivery,  notice  of  election  as  to,  §  1756. 
Delivery,  option  as  to,  time  for  exercise  of,  8  1756. 
Delivery,  place  of,  §§  1754,  1755. 
Delivery,  property  to  be  put  in  condition  for,  9  1753. 
Delivery,  seller  a  depositary  before,  8  1748. 
Delivery,  void  without,  9  3440. 
Delivery  within  reasonable  hours,  9  1758. 
Deposits,  of  perishable,  8  1837. 
Blection  as  to  delivery,  notice  of,  8  1756. 
Exchange  in  general,  89  1804-1807. 
Exchange,  loan  for,  89  1902-1906. 
Executory  contract  of,  title  passes  when,  9  1141. 
Factor,  by,  for  reimbursement,  9  2027. 
Five  days'  notice  of  sale  of  stock  in  trade,  8  3440. 
FV>rm  of  contract,  9  1739. 
Found  thing,  of,  99  1869,  1870. 
Frauds,  statute  of,  99  1624,  1739,  1740. 
Fraudulent:     See  Fraudulent   Conveyance. 
Inspeet  goods,  right  to,  9  1786.    ■ 
Lden  extinguished  by,  9  2910. 


Lien  of  seller,  9  3049. 

Manufacture,  contract  to,  need  not  be  written,  9  1740. 

Notice  of  sale  of  stock  in  trade,  9  3440. 

Option  as  to  delivery,  time  for  exercise  of,  9  1756. 

Payment,  failure  of,  remedies  of  seller,  9  1749. 

Payment  on  delivery,  9  1784. 

Perishable  deposits,  sale  of,  9  1837. 

Price,  when  to  be  paid,  9  1784. 

Resale,  when  may  be  had,  9  1749. 

Rescinding  for  nonpayment,  9  1749. 

Rescission  for  breach  of  warranty,  9  1786. 

Ship,  master's  power  to  sell,  9  2378. 

Statute  of  frauds,  99  1624,  1739,  1740. 

Stock  for  delinquent  assessments,  9  341. 

Stoppage  in  transit,  effected  how,  9  3079. 

Stoppage  in  transit,  effect  of,  9  3080. 

Stoppage  In  transit,  insolvency  of  consignee  is  what, 

9  3077. 
Stoppage  in  transit,  transit  ends  when,  9  3078. 
Stoppage  in  transit,  when  proper,  9  3076. 
Storage  property,  of,  9  1857. 
Title  passes  when,  9  1140. 

Title  passes  when,  in  executory  contract,  9  1141- 
Title,  when   buyer  acquires  better  than    seller    had, 

9  1142. 
To  enforce  lien  on  property,  9  3052. 
Transfer  by,  code  provisions  governing,  9  1136. 
Transportation,  risk  and  expense  of,  9  1755. 
Transportation,  risks  of,  9  1757. 
Void  if  no  delivery,  9  3440. 

Warranty,  agreement  to  sell  does  not  imply,  9  1765. 
Warranty,  breach  of,  rights  on,  9  1786. 
Warranty  by  agent,  9  2323. 
Warranty    by    manufacturer    against    latent    defects, 

9  1769. 

Warranty  defined,  9  1763. 

Warranty,  general,  effect  of,  9  1778. 

Warranty,  not  implied  in  contract  of  sale    or    agree- 
ment to  sell,  9  1764. 

Warranty  of  goodwill,  9  1776. 

Warranty  of  Inaccessible  thing,  9  1771. 

Warranty  of  marks,  9  1773. 

Warranty  of  merchandise  not  existing,  9  1768. 

Warranty  of  money  on  exchange,  9  1804. 

Warranty  of  provisions  for  domestic  use,  9  1775. 


Mm  BAUB-BJiYINaS   AND  IX>AM   OORPORATION. 

Warranty  of  thing  manufactured  for  special  purpose, 
§  1770. 

Warranty  of  title,  {  1765. 

Warranty  of  trademark,  §  1772. 

Warranty  on  sale  of  written  instrument,  §  1774. 

Warranty  on  judicial  sale,  §  1777. 

Warranty  on  sale  by  sample,  §  1766. 

Warranty  when  seller  knows  buyer  relies  on  his  state- 
ments, etc.,  §  1767. 

What  may  be  subject  of,  S  1722. 

Wines,  of,  delivery  not  necessary,  §  3440. 

Wines,  of,  recording,  §  3440. 

Wines,  of,  to  be  in  writing,  §  3440. 

Writing,  contract  when  to  be  in,  S§  1624,  1733,  1740. 

See  Transfer. 

SALVAGE,  cost  of  payable  through  general  ayerage  con- 
tribution, S  2079. 
In  general,  9  2079. 
Lien  for,  §  2079. 
Priority  of  lien  for,  §  3028. 
Seaman's  abandonment  of  right  to,  void.  §  2052. 
Seamen's  wages,  §  2060. 
Who  entitled  to,  §§  2079,  2726. 

SAMPLE,  sales  by,  8  1766. 

SAN  FRANC ISCO»  license  tax  on  street  cars  in,  9  508. 

SATISFACTION:  See  Accord  and  Satisfaction, 

Judgment  against  corporations,  of,  9  338. 

Judgment  against  homestead,  of,  1241. 

Legacies  and  gifts,  of,  9  1367. 

Penalty  for  refusing,  of  mortgage,  9  2941. 

Recorded  mortgage,  of,  99  2938,  2941. 

What  operates  as,  99  1^23,  1524. 
SAVINGS  AND  LOAN  CORPORATION:  See  Bank. 

Bonds,  inyestment  in,  9  674. 

Capital,  amount  to  be  paid  up,  9  580. 

Capital,  amount  paid  up,  publication  of,  9  S83a. 

Capital  stock,  all  to  be  subscribed  before  certificate 
tesued,  9  580. 

Capital  stock,  amount  of  required,  9  580. 

Capital  stock,  amount  to  be  paid  on,  9  680. 

Capital  stock,  and  assets  security  for   depositors  and 
stockholders,  9  573. 

Capital  stock,  and  rights  and  privileges  thereof,  9  571 

Capital  stock,  certificates  of  ownership  of,  9  672. 

Certificate,  what  to  appear  before  issuance  of,  9  680. 
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Certificates  of  deposit,  general,  9  576. 

Certificates  ot  deposit,  payable  to  transferee  or  legal 

representiktive,  9  576. 
Certificates  of  deposit,  general,  9  576. 
Certificates  of  deposit,  transferable,  9  576. 
Create  debts*'  defined,  9  579. 
Create  debts,"  what  transactions  do  not,  |  579. 
Depositors  h&ve  priority  orer  stockholders,   9  678. 
Depositors,  time  and  conditions  of  repasrment,  9  577. 
Directors,  prohibitions  on,  9  578. 
Dividends,  9  683. 

Dividends  to  be  made  only  from  surplus  profits,  9  578. 
Felony,  o£ELcer  making  illegal  loans  or  investments, 

guilty  of,  9.581. 
Infants  may  deposit  and  draw  dividends,  9  676. 
Infants  may  own  stock,  9  675. 
Liability,  none  to  be  contracted  except   for   deposits, 

9  573. 
Limitation  on  powers  of  officers,  9  678. 
Loans,  duration  of,  9  671. 
Loans,  how  and  to  whom  made,  9  57L 
Loans,  on  what  property  may  be  made,  9  571. 
Loans  not  to  be  made  on   mining   shares   or  stocks, 

9  581. 
Loans  not  to  exceed  sixty  per  cent  of  market  valae  of 

realty,  9  581. 
Lot  and  building,  may  purchase,  9  574. 
Married  women  may  deposit  and  draw  dividends,  9  575. 
Married  women  may  hold  stock,  9  675. 
May  loan  money,  and  on  what  terms,  how,  to  idiom, 

how  long,  9  67L 
Mining  shares,  money  not  to  be  loaned  on,  9  681. 
Office,  what  acts  of  officer  vacates,  9  678. 
Officers,  prohibitions  on,  9  678. 
Priority  of  depositors  over  stockholders,  9  573. 
Property  of,  how  disposed  of,  9  574. 
Property,  real  estate  to  be  sold  within  ten  years,  9  574. 
Property,  restrictions  on  purchasing,  9  674. 
Property  which  may  not  be  owned  by,  9  674. 
Repayment  to  depositors,  9  677. 
Reserve  fund,  disposition  of,  9  677. 
Reserve  fund  for  payment  of  losses,  9  677. 
Surplus  and  reserve  fund,  creation  of,  9  683. 
Surplus    and    reserve   fund,    conversion    into    capital 

stock,  9  583. 
Surplus  and  reserve  fond,  netoraticm  of  after  con- 

yersion  into  capital  stock,  |  688.  
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Transferable  oertiflcatee  of  deposit,  8  576. 
Unclaimed  deposits,  acts  relating  to,  §  5S8b»  note. 
Unclaimed  deposits,  penalty  for  £ailQ3ne  to    poblisli, 

S  583b. 
Unclaimed  deposits,  publishing  statement  of,  §  683b. 
Unclaimed  deposits,  statement  of,  bank  commlBBioners 

to  incorporate  in  reports,  S  583b. 
See  Building  and  Loan  Corporations. 
SCIENTIFIC    CORPORATIONS.     No    cumnlatiye    voting 

unless  by-laws  provide,  §  807. 
SEA,  carrier  not  Uable  for  damages  caused  by  perils  of, 

S  2197. 
Perils  of,  defined,  8  2199. 
SEAL,  affixed  how,  §  1628. 

Distinction    between  sealed    and  unsealed    oontracta 

aboUshed,   §   1629. 
When  officer  must  affix  to  acknowledgment.  9  119S. 
SEAMEN  are  who,  8  2049. 

Cannot  ship  goods,  9  2064. 

CerUfloate  of  exertion  to  sare  cargo,  etc.,  9  8069. 
Contract  to  abandon  rights,  void,  9  2068. 
Driven  from  ship  by  cruelty,  ri^ts  of,  9  2067. 
Engaged  and  discharged,  how,  9  2050. 
Laws  of  Congress  govern,  9  2066. 
Uen,  9  3056. 

Maintenance  of,  during  sickness,  9  206L 
Master's  power  over  seamen,  9  2087. 
Not  bound  to  go  in  unseaworthy  vessel,  9  2061. 
Nuncupative  will  of  seaman,  9  1289. 
Salvage,  seaman's  waiver  to  right  in,  void,  9  2052. 
SeaworUiiness:  See  Seaworthiness. 
Special  contract  with,  validity,  9  2058. 
Wages  begin  when,  9  2055. 
Wages  depend  on  freightage,  9  2054. 
Wages,  driven  from  ship  by  cruelty,  right  to,  9  2067. 
Wages,  dying  during  voyage,  9  2062. 
Wages,  forfeited  by  theft  or  tort,  9  2068. 
Wages  forfeited  on  Justifiable  discharge^  9  2068. 
Wages  in  case  of  capture.  9  2060. 
Wages  not  lost  by  agreement,  9  2062. 
Wages  of  disabled  seamen,  9  2060. 
Wages  on  wrongful  discharge,  99  2057,  2060. 
Wages,  priority  of  lien  for,  9  8028. 
Wages  where  voyage  broken  up,  9  2066. 
Wages,  whether  lost  by  wreck,  9  2058. 
SEARCHER  OF  RECORD,  what  property  ofL  may  be  mart- 
saged,  9  2966.  ^    ^     ^ 


8EAW0RTHINEM,  at  what  time  must  exist,  imder  insur- 
ance, §  2m. 

Defined,  §  2682. 

Degrees  of,  during  voyage,  S  268S. 

For  purpose  of  insuring  cargo,  §  2687. 

Implied  warranty  of,  in  insurance,  §  2681. 

Seamen  not  bound  to  sail  when  reasonable  doubt  as  to, 
i  2061. 

What  required  to  constitute,  8  2684. 

SECRETARY  OF  STATE,  proceedings  for  continuanoe  of 
corporations,  S  287. 
Copy  of  decree  'changing  name  of  corporation  to  be 

filed  with,  S  300a. 
Prerequisites  before  Issuing  certificate  of  inoorpora- 

.  tion,  S  295. 
When  must  issue  certificate  of  incorporatloii,  §  296. 

SECRET  SOCIETIES  not  goremed  by  laws  relating  to  mu- 
tual assessment  corporations,  §  458p. 
Wife,  daughter,  sister  or  servant  forbidden,  §  49. 

SECURITY  by  assignee,  for  benefit  of  creditors,  8  3467. 

By  way  of  bottomry  (see,  also.  Bottomry),  8  8017. 

By  way  of  lien  (see,  also.  Lien),  8  2872. 

By  way  of  pledge:  See  Pledge. 

By  way  of  respondentia  (see  also,  Respondentia), 
8  8036. 

Contracts  of,  when  called  bail,  8  2780. 

For  alimony,  8  1^* 

For  obligation,  does  not  prevent  dlreot  enforoement, 
8  2890. 

F6r  third  person,  pledge  as,  8  2992. 

For  what  lien  may  be,  8  2884. 

Held  by  creditor  or  cosurity,  surety  entitled  to  benefit 
of,  8  2849. 

Held  by  surety,  creditor  entitled  to  benefit  of,  8  2864. 

Indorser  having,  not  entitled  to  notice  of  dlihonor, 
8  8167. 

Of  mortgagee  not  to  be  impaired  by  person  bound, 
8   2929. 

Power  to  sell  In  mortgage  deemed  part  of,  8  868. 
SECTION  of  code,  meaning  of,  8  14. 
SEDUCTION,  damages  for,  8  8340. 

In  general,  8  49- 
SEISIN,  damages  for  breach  of  covenant  of,  8  3804. 
SELF-DEFENSE,  right  of,  8  43. 

SEMINARY:  See  College.  _ 
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SEPARATE  PROPERTY:  See  Husband  and  Wife. 

SEPARATION  and  intent  to  desert,  not  always  ooezlst, 
§  100. 
By  consent,  not  desertion,  §  99. 
Consent  to,  reyocable,  i  lOL 
Custody  of  child  in  case  of,  §  214. 
Domicile  in  case  of  separation  of  hnsband  and  wife, 

§  129. 
Hnsband  and  wife  may  agree  to  Immediate,  8  159. 
Mutual  consent  salBcient  consideration,  9  160. 

SERVICE,  child's,  parent  may  relinquish,  9  211. 

Contract  of,  limited  to  two  years,  J  1980. 

Contract  for,  cannot  be  specifically  enforced,  §  3390. 

Employee  in  gratuitous  duties,  S  1975. 

Gratuitous,  when  reUnquished,  S  1076. 

Lien  for,  §  3051. 

Limited  to  two  years,  9  1980. 

Of  carrier,  other  than  carriage,  9  2203. 

Of  depositary,  9  1889. 

Of  legitimate  unmarried  minor,  father    entitled  to. 
9  197. 

Of  le^timate  unmarried  minor,  mother  entitled  to^ 
9  200 

When  apprentice  noay  reooyer  for,  9  276. 

Without  employment^  compensation,  9  2078. 
See  Master  and  Servant;  Wages. 
SERVITUDE:  See  Basement  and  Servitude. 
SETTLEMENT,  marriage:  See  Marriage. 

SHEEP,  killing  by  doga»  |  884L 

See  Animals. 

SHELLEY'S  CASE,  rule  in,  aboUshed.  9  779. 
SHERIFF,  lien  of,  for  levying  writ,  9  8067. 

See  Assignment  for  Creditors. 
SHIPMASTER:  See  Shipping. 

SHIPPING.  Abandonment,  duties  and  liabilities  of  master, 

9  204L 

Abandonment,  master,  authority  of,  to  abandon,  9  2040. 

Abandonment  of  ship  by  master,  99  2040,  2041. 

Abandonment  terminates  master's  authority,  9  288L 

Appurtenances  of,  9  061. 

Averages,  manager's  powers  to  adjust,  9  2388. 

Bottomry,  Insurable  interest  reduced  by,  9  2660. 

Cargo,  master  may  engage,  9  2376. 

^"^^kJ?"**®"^  power  to  hypothecate,  91  »75.  2877. 
8088. 


gHippiNa.  nm 

Cargo,  master's  power  to  sell,  §  2879. 
Cargo,  sacrifice  for  safety,  §  2148. 
Cargo,  sale  ol  by  master,  owner's  rights,  §  2386. 
Cargo,  sale  of  perishable  or  damaged,  §  2377. 
Cargo,  ship's  manager  may  purchase,  9  2389. 
Capture  of  ship,  wages,  §  2060. 
Charterer,  insurable  interest  of,  9  2666. 
Charter  party  defined,  9  1959. 
Charter  party,  manager  may  enter  into,  9  2388. 
'Charter  party,  master  may  enter  into,  9  2376. 
Compensation  of  manager,  9  2072. 
Collision  from  breach  of  rules,  liability,  9  971. 
Collision,  loss  apportioned  hov,  9  978. 
Collisions,  rules  for  avoiding,  9  970. 
Congress,  laws  of  govern  officers  and  seamen,  9  2066. 
Co-owneiB,  disagreement  between,  court  to  determine, 

9  964. 
Delivery  not  neceseary  to  validity  of  sale  of    ship, 

9  3440. 
Deviation  from  voyage,  9  2117. 
Deviation  from  voyage,  insurance,  99  2692-2697. 
Domestic  navigation  defined,  9  962. 
Domestic  ship  is  what,  9  963. 
Enrollment  regulated  by  federal  laws,  9  ^^6. 
Equipments  of,  9  961. 
Foreign  navigation  defined,  9  962. 
Foreign  ship  is  what,  9  963. 
Freightage,  insurable  interest  in,  99  2661-2663. 
General  average,  99  2148-2156. 
General  average,  insurance,  9  2744. 
General    average,    contribution   on    property    saved, 

9  2079. 
Hiring  ship,  9  1969. 

Hypothecate,  power  of  master  to,  99  2375,  2377. 
Impressing  private  stores,  9  2039. 
Insurance,  manager,  power  as  to,  9  2389. 
Insurance:  See  Insurance. 
Interest  on  bottomry  contract,  §  3022. 
Jettison,  §§  2148-2156. 

Jurisdiction  where  several  owners  disagree,  §  964. 
License  governed  by  federal  statutes,  §  966. 
Liens  against,  priority  of,  §  3028. 
Lien  of  master,  §  3055. 
Liens  against,  debts,  when  are,  §  3060. 
Manager  defined,  §  2070. 
Manager's  compensation,  9  2072. 
Manager's  duties,  §  2071. 
Manager's  general  powers,  §|  2888,  2889. 
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Manager  has  not  what  powers,  §  23S9. 

Manager  is  general  agent  of  owners,  §  2070. 

Manager,  limitation  on  powers  of,  §  2389. 

Manager,  powers  as  to  insurance,  §  2389. 

Manager  presumed  to  have  no  compensation,  §  2072. 

Manager,  who  is,  §  2070. 

Managing  owner  of  ship  defined,  §  2070. 

Master's  abandonment  of  ship,  §§  2040,  2041. 

Master  a  general  agent  for  owner,  §8  2373,  2376.  ^ 

Master,  appointment  of,  §  2034. 

Master's  authority  as  agent,  law  governing,  §  2044. 

Master's  authority  in  general,  §§  2376,  2377,  2379,  3038. 

Master's  authority  terminated  by  abandonment,  §  2381. 

Master's  authority  to  borrow  money,  §  2374. 

Master's  authority  to  contract,  in  general,  §  2376. 

Master,  authority  to  make  repairs,  §  2876. 

Master,,  authority  to  ransom  ship,  §  2380. 

Master,  care  required  of,  §  2043. 

Master,  duty  of  as  to  reehipment,  8  2707. 

Master,  duty  of  where  Yoyage  broKen  up,  |  2707. 

Master  holds  during  owner's  pleasure,  §  2034. 

Blaster's  liability  for  acts  of  persons  employed  on  ship, 

§  2383. 
Master's  Uen,  §  8065. 
Master  may  be  charterer,  §  1959. 
Master  may  impress  private  stores,  when,  §  2039. 
Master  may  hypothecate  freight  money  when,  |  dXIXL 
Master  may  hypothecate  ship,  when,  §S  8019,  3020. 
Master  may  impress  private  stores,  {  2039. 
Master  may  procure  supplies,  §  2376. 
Master  not  to  trade  on  own  account,  §  2042. 
Master's  personal  liability  on  contracts,  {  2382. 


Master's  power  over  passengers,  |  2038. 

Master's  power  to  sell  ship,  §  2378. 

Master,  respondentia  by,  §  3038. 

Master  to  be  on  board  when,  §  2035. 

Mate  defined,  §  2048. 

Mate  cannot  snip  goods,  §  2064. 

Mate  engaged  and  discharged  how,  §  2050. 

Mate,  lien  of  for  wages,  §  3056. 

Mate,  maintenance  of  during  sickness,  §  2061. 

Mate  not  bound  to  go  in  unseaworthy  vessel,  §  2051. 

Mate,  office  of,  on  disability  of  master,  |  2048. 

Mate,  wages  begin  when,  §  2055. 

Mate,  wages  where  mate  dies,  8  2062. 

Mate,   wrongfully  discharged   or   driven    from    ship, 

rights  of,  §  2057. 
MeeUng  of  sailing  vessels,  rules  for  passiiis.  S  370. 
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defaolt,  §  972. 
Meeting  of  imp%  ntks  Un  jiHiiT  f  ti^. 
Meeting  of  stennen,  ndei  Idr  pdUMlag,  |  tm. 
Mortgage  of,  code  eeedoni  sot  applkaUe  to.  t  2lr7L 
Mortgage  of  ship,  neccaritr  of  f«er/r4teg,  |  2m, 
Mortgage  of  vends,  |  2»$$. 
Nayigation,  foreign  aniS  donestte  Mta«4.  |  9^. 
Negligence,  master's  liabiiH/  f^,  |  tfHZ. 
Negligence  of  employee,  master's  lia^imr  tor.  I  2W^ 
Neutral  papers,  insurance,  |  2e». 
OtDcers,  laws  of  congress  gorem,  i  VM, 
Owner,  respondentia  bj,  j  3097, 
Owner  for  voyage,  and  hte  liability,  f  M». 
Partners,  wbether  shipowners  are,  f  2IN, 
Part  owners,  jurisdiction  of  controreny  hetwee*.  f  HL 
Part  owner  may  be  a  charterer,  |  VMs 
Part  owners,  whether  partners,  f  229C, 
Passengers,  master  may  engage,  |  227^, 
Passengers,  master's  power  orer,  |  tfM, 
Passengers:  See  Carrier, 
Perils  of  sea  are  what,  f  21M, 
Perils  of  sea,  liabUity  for  loss  by,  i  2Ur7. 
Pilotage,  S  2Xm? 

Pilot,  navigation  of  tfhip  devolves  npoo,  |  VM, 
Pilot's  negligence,  liabiUty  of  master  for,  f  tPU. 
Pilot,  when  master  must  take,  i  20M, 
Ransom  of  ship,  master's  power,  |  23$0, 
Repairs,  master  may  procure,  i  zh^. 
Recording  transfer  of  vessels,  1 1173. 
Registry  governed  by  federal  statotes,  i  M9, 
Rules  for  passing,  {  ^0, 
Rnles  fbr  passing,  breach  of  implies  wlUfttl  deCauft^ 

§  972. 
Rules  for  passing,  breach  of,  liability,  |  97L 
Sale  of  ship,  delivery  not  necessary,  f  3440* 
Sale  of  ship,  when  master  may  order,  |  2373. 
Salvage,  in  general,  §  2079. 
Seamen:  See  Seamen. 
Seaworthiness  defined,  §  2682. 
Seaworthiness:  See  Insurance;  Seaworthiness. 
Several  owners.  Jurisdiction  on  disagreement,  {  964, 
Ship  defined,  §  960. 

"Ships"  or  "shipping,"  what  included  in  terms,  {  960. 
Ships,  foreign  and  domestic  distinguished,  §  963. 
Shipping  defined,  S  960. 
Shipwreck,  deposit,  §  1815. 
Stowage,  S  2117. 
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Telegraph  cable,  liability  tor  dragging.  §  637. 
Transfers,  mode  of,  §  1176. 
Transfer  of  interest  in,  statute  of  frauds,  §  113^ 
Unseaworthy  ship,  seamen  not  bound  to  go  on,  §  206L 
Voyage  and  deviation,  insurance,  §$  2692-2697. 
Wharfinger:  See  Warehousemen. 

SIERRA  COUNTY,  tolls  in,  9  514. 

SIGNATURE  includes  mart:,  9  14. 

Of  officer  taking  acknowledgment,  S  1193. 

In  indorsement,  §§  3109,  3110. 

Mark,  by  two  witnesses  necessary,  S  14. 

SIGNS,  there  may  be  ownership  in,  9  655. 

SINGULAR  includes  plural,  9  14. 

SINKING  FUND  to  pay  railroad  bonds,  9  457. 

SKILL:  See  Care. 

Borrower  must  exercise  what,  |  1888. 
Carrier  of  persons  must  use,  9  ^100. 
Defamation  is  effected  by,  §  44. 
Employee  must  use  reasonable,  9  1^83. 
Employee  must  use  all  he  possesses,  §  1984. 
Injury  arising  from  want  of  ordinary,  9  1714. 
Right  to  protection  from,  §  43.       # 
Voluntary  depositary  must  use,  9  2078. 

SLANDER  defined,  9  46. 

Malice,  when  not  inferred,  §  48. 

Privileged  communications  defined  and  classified,  9  47. 

SOCIAL  ASSOCIATION  and  incorporation  thereof,  99  693- 

604. 
See  Religious,  Social,  and  Benevolent  Corporations. 

SOCIAL  CORPORATIONS:  See  Religious,  Social,  and  Be- 
neyolent  Corporations. 
Articles  of  incorporation  what  to  set  out,  §  594. 
No  cumulative  voting  unless  by-laws  provide,  9  307. 

SOCIETIES  FOR  PREVENTION  OF  CRUELTY  TO  CHIL 

DREN  AND  ANIMALS.    Act  for  the  prevention 

of  cruelty  to  animals,  §  607,  note. 
Aid  to  be  ^ven  to  by   magistrates,  police,  shariifs, 

etc.,  9  607c. 
Association  already  formed,  code  applies  to,  §  607d. 
Association  with  name  similar  to  pre-existing  socfetj. 

code  does  not  apply  to,  9  607d. 
Children  may  be  arrested  and  brought  before  court  for 

examination  when,  S  607g. 
Children  may  be  taken  from  person  having  custody, 

when,  9  607g.  - 
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Children  taken  from  custody  of  another,  how  disposed 

of,  §  607g. 
Compensation,  monthly  allowance    to  by  superTlsors, 

S  607e. 
Complaints  for  cruelty  to  children  or  animals,  §  607b. 
Fines,  penalties  and  forfeitures,  inure  to  benefit    of. 

when,  9  607e. 
Formation,  majority  of  corporators  to  be  citizens  and 

residents  of  state,  §  607. 
Formation  of,  authorized,  S  607. 
Formation  of,  number  of  corporators,  §  607. 
Members  and  officers  acting  as  police  officers,  powers 

of,  §  607f . 
Members  and  officers  acting  as  police  officers,  resistance 

to,  a  misdemeanor,  8  607f . 
Members  and  officers  acting  as  police  officers  to  show 

badge,  S  607f. 
Members  and  officers  may  act  as  police  officers  when, 

8  6071 
Pre-existing  corporations,  proTlslons  of  code  extend  to, 

8  607d. 
Proceedings  for  welfare  of  child,  institution  of,  |  607g. 
Property,  limit  upon  amount  that  can  be  held  by,  S  607a. 
Property,  power  to  receiye  and   dispose  of,  $  607a. 
Prosecution  of  persons  guilty  of  cruelty,  §  607b. 
SOLDIER,  nuncupative  will,  §  1289. 

SOLE  CORPORATIONS,   religious   society   may   become, 
when,  8  602. 
See  Religions,  Social  and  Benevolent  Corporations. 

SPECIAL  PARTNERSHIP,  acknowledgment  and  record  of 

certificate,  §  2480. 
Affidavit  as  to  sums  contribufed,  8  2481. 
Affidavit    of    publication    of  certificate,  as    evidence, 

§  2484. 
Become  general,  when,  8§  2483,  2495,  2607. 
Certificate  of,  §  2479. 
Certificate  of,  to  state  what,  8  2479. 
Dissolution  of,  8  2609. 

Effect  of  false  statement  in  certificate  of,  8  2480. 
Bffect  of  not  publishing  certificate,  8  2488. 
Effect  of  special  partner  withdrawing  capital,  8  2496. 
Formation  of,  8  2477. 

For  what  purposes  may  be  formed,  8  2477. 
Fraudulent  conveyances  by  special,  8  2496. 
General  and  special  partners,  8  2478. 
General  partner  may  sue  and  be  sned  alone,  8  249^ 
General,  special  to  what  extent  is,  8  2424. 
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IiiBOlTency,    creditorfi(    preferred    to    special    partner. 

§  2491. 
Interest  and  profits,  §  2494. 

Judgment  confessed  by  special  partner  yoid  as  to  cred- 
itors, §  2496. 
Liability  of  one  held  out  as  special  partner,  t  2444. 
Liability  of  the  special  partners,  9§  2600-2602. 
Liability  of  ostensible  partner,  8  2444. 
Lien  by  special  partner,    roid    as    against    credltorB, 

§  2496. 
None  without  compliance  with  code,  §  2482. 
Of  what  may  consist,  S  2478. 
Only  the  general  partners  may  act,  9  ^489. 
Preference  given  by,  void,  §  2496. 
Preference  to  creditors  oyer  special  partner,  §  2491. 
Preferential  transfer  by  special,  Told  as  to  creditors, 

f  2496. 
Profits  and  interest  of  special  partnership.  9  2494. 
Publication  of  certificate  of,  9  2483. 
Renewal  of,  9  2486. 

Special  partners,  liability  of,  99  2601,  2602. 
Special  partner,  loan  by  to  firm,  9  2491. 
Special  partner  may   Inyestigate    affairs   and    adyise, 

9  2490. 
Special  partner  may  not  withdraw  capital,  9  2498. 
Special  partner's  name  not  used,  unless  wltn  "limited," 

9  2610. 
Special  partners,  new,  admitted  how,  9  2608. 
Special  partner,  power  of,  99  2490,  249L 
To  what  extent  a  general  partnership,  9  2424. 
What  transfers  yoid»  9  2496. 
Who     cannot    charge    persons    as    general    partners, 

9  2603. 
Who  may  question  existence  of,  9  2603. 
Withdrawal    of    capital    by    special  partner,  99  2493, 

2496. 
SPECIFIC  PERFORMANCE,  agreement   to    sdl   by    one 

without  Utle,  9  2394. 
Deyisee  or  legatee,  against,  9  1201. 
Contract  signed  by  one  party  only,  ot  9  3388. 
Contracts  that  cannot  be  enforced  spe^cally^  99  3390- 

8392. 
•Distinction     between     real    and    personal    property, 

9  3387. 

Bnumeration  of  cases/  where  will  be  denied,  99  8399- 
3392. 


Forfeiture,  S  3S69. 

Llauidation  of  damages  not  a  bar  to,  §  8389. 

Mutuality  a  prerequisite,  §  8386. 

One  must  be  able  to  give  free  title,  §  8394. 

Part  performance,  specific  performance    in    case    of, 

§  1741. 
Pecuniary  compensation,  when  adequate,  S  3887. 
Penalty,  §  8869. 
Presumption  as  to,  when  breach  can  be   relieved    by 

pecuniary  compensation,  §  8387. 
Realty  of  oral  agreement  for  transfer  of  on  part  per- 
formance, §  1741. 
Reformed  contract,  of,  9  3402. 
« Relief  against  parties  claiming  under  person  bound  to 

perform,  §  8895. 
Specific  real  property,  how  recovered,  9  8375. 
When  denied,  §9  3390-3392. 
When  may  be  had,  9S  8366,  8384.        ^ 

SPECIFIC  RELIEF,  forfeiture,  9  3369. 

Given  in  no  other  cases  than  specified  in  code,  9  8274. 

How  given,  9  3867. 

Judgment  for  possession  or  title,  9  3375. 

Penalty  not  enforceable  by,  9  3369. 
*    Preventive  relief,  9  3368. 

Recovery  of  personal  property,  99  3379,  3380. 

Specific  real  property,  how  recovered,  9  3376. 

When  may  be  granted  in  general,  9  3366. 
SPEED  of  street  cars,  rate  of,  9  501. 
SPORT,  right  of  conducting  as  easement,  9  801. 
STAGE,  obligation  to  carry  baggage  on,  9  2180. 

See  Carriers. 
STALLION.    Lien  of  owner  of  stallion  used  for  propaga- 
tion, p.  788,  StatB. 
STAMP,  none   required   on   accident   insurance   contract, 

9  448. 
STATE,  carrier  may  give  preference  to,  9  2171. 

Islands  belong  to,  when,  9  1016. 

Preference  by  cairier  to,  9  2171. 

Property,  may  hold  as  private  proprietor,  9  669. 

Property  of,  what  lands  are,  9  670. 
STATE  LAND  granted  for  use  of  railroads,  99  474-478. 

Railroad  may  take  wood  and  earth  from,  9  476. 
STATUTE,  act  done  under  authority  of,  not  a  nuisance, 
9,  8482. 

Code  continuation  of,  9  6. 


Construction  of  code  to  be  liberal,  §  4. 
Ck)ntemporaneou8  constmction  is  the  best,  {  S535. 
Injunction  not  granted  to  prevent  enforcement,  §  S421 
Interpretation  glylng  effect  pr^erred,  §  3541. 
Interpretation  must  be  reasonable,  S  3542. 
Particular  expressions  qualify  general,  S  3534. 
Repeal  of,  by  code,  §  20. 
Retroactire,  code  is  not,  9  3. 

ReyiTor  of,  not  worked  by  code  repealing  other  stat- 
utes, 8  20. 
Rights  created  by,  there  may  be  ownership  in,  §  €55. 
Section,  meaning  of,  §  14. 

STATUTE  OF  FRAUDS,  agency,  contract  of,  S  2309. 

Agent,  agreement  employing,  §  1624. 

Assignment  for  creditors,  §§  3458,  3459. 

Auctioneer's  memorandum,  9S  1624,  1798. 

Broker,  agreement  employing,  §  1624. 

Contract  not  'in  writing  through  fraud  enforceable. 
9  1623. 

Conveyance,  9  1091. 

Debt,  default  or  miscarriage  of  another,  agreement  to 
answer  for,  9  1024. 

Guaranty,  99  1624,  2793,  2794. 

Guaranty  by  factor  need  not  be  written,  9  2794. 

In  general,  9  1624. 

Lease,  9  1624. 

Manufacture,  contract  to,  9  1740. 

Marriage,  9  1624. 

Marriage,  agreement  upon,  consideration  of,  9  W4. 

Mortgage,  creation  of,  9  2922. 

Mortgage,  renewal  or  extension,  9  2922. 

Oral,  contract  may  be  enforced  unlesA  wilting  re- 
quired, 9  1622. 

Oral,  enforcing  against  fraudulent  party,  9  1623. 

Oral,  transfer  may  be  enforced  when,  9  1052. 

Oral,  what  contracts  may  be  enforced,  9  1622. 

Part  performance  of  oral  contract,  9  1741. 

Real  estate  broker,  9  1624. 

Realty,  agreement  relating  to,  9  1624. 

Realty,  contract  for  sale,  9  1741. 

Realty,  grant  of,  9  1091. 

Sales,  99  1624,  1739. 

Ship,  transfer  of  interest  in,  9  1185. 

Specific  performance,  9  3338. 

Suretyship.  9  1624. 

Trust,  transfer  ot  9  1136. 
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What  agreements  to  be  in  writing,  §  2180. 
Wine  sale,  §  3440. 

Writing  supersedes  oral  stipulations,  etc.,  §  1626. 
Year,  contract  not  to  be  performed  within,  S  1624. 

STEPFATHER,  rights  and  liabilities  respecting  stepchil- 
dren, §  209. 

STOCK  AND  STOCKHOLDER:  See  Corporation. 

STOPPAGE  IN  TRANSIT,  in  general,  §§  3076-3080. 

STORAGE:  See  Deposit;  Warehouseman. 
Defined,  §  1851. 

Degree  of  care  required,  §  1852. 
Carrier  may  place  frieght  on,  §  2121. 
Compensation  for  fraction  of  week  or  month,  §  1853. 
How  terminated,  §§  1854,  1855. 
Sale  of  unclaimed  baggage  for,  §  1862. 
Finder  may  put  thing  on,  89  1868. 

STRANGER,  attornment  to,  §  1948. 

Grant  may  inure  to  benefit  of,  8  1085. 

See  Third  Person. 

STRATAGEM,  desertion  induced  by,  9  97. 

STREAM:  See  Waters. 

STREET.    Boundary,  street  as,  9  831. 

Consent  of  municipalities  to  use  of  by  railroad,  8  ^70. 
Owner  presumed  to  own  to  center,  9  831. 

STREET   RAILWAY:  See    Street    Railway  Corporations. 

Owned  by  natural  person,  law  governing,  8  511. 

STREET  RAILWAY  CORPORATION:  See  Carriers; 
Railroad  Corporation. 

Cars  to  be  modem,  etc.,  8  501. 

City  reserves  right  to  improve  streets,  etc.,  8  507. 

Code  sections,  in  general,  which  apply  to,  8  510. 

Completion  of  road,  act  authorizing,  p.  joS. 

Crossings,  obstructions  in  making,  9  600. 

Crossing  track  of  another  railroad,  9  500. 

Conditions  required  on  granting  right  of  way,  9  498. 

Electricity,  restrictions  imposed  in  granting  right  to 
use,  9  497. 

Electricity,  steam  road  permitted  to  use,  p.  772,  Stats. 

Elevated,  conditions^  9  498. 

Fare  in  cities  over  100,000,  act  limiting  rate  of,  p.  771. 

Franchise,  acts  relating  to  sale  of  and  governing  con- 
ditions of  sale,  pp.  753-762. 

Franchise,  limitation  of  time  within  which  may  be 
granted,  p.  773,  Stats. 
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Franchise,     statute     yalldatliig    ordinance    gra&tlBg; 

p.  762. 
Franchise  proceedings  prior  to  the  granting  or  sale 

ot  5  497a. 
License  tax  on.  5  508. 
Mall  carriers  to  ride  free  on,  p.  773,  Stata. 
Municipal  regulations  respecting,  in  general,  {  50S. 
Owned  by  natural  person,  9  611. 
Passengers:  See  Passenger  Carriers. 
Penalty  for  overcharging,  §  504. 
Rates  of  fare,  5  501. 
Rates  of  fare,  penalty  for  Ignoring,  §  501. 
Rates  of  fare,  penalty  for  overcharging,  §S  504,  SOe. 
Right  of  way,  restrictions  on,  5  498. 
Tickets,  penalty  for  not  furnishing,  S  506. 
Tickets,  penalty  for  not  furnishing,  action  to  recover, 

evidence,  S  606. 
Tickets  to  be  furnished.  S  666. 
Time  allowed  for  completion  of  line,  }  502. 
Time  for  commencement  and   completion  of  line,  ex- 
tension of,  5  502. 
Track,  authority  to  lay  obtained  how,  8  497. 
Track,  for  grading  purposes,  S  ^09. 
Track  for  grading  purposes,  right  to  use  steam,  §  509i 
Track,  imposing  restrictions  in  grant  to  lay,  S  497. 
Tracks  to  be  laid  how,  S  498. 
Track,  two  lines,  right  of  to  use  same,  8  499. 
SUB  AGENT,  factor,  of,  §  2368. 
Uability  of.  §  2022. 
Represents  principal,  8  ^51. 
Unauthorized  appointment  of,  effect  of,  8  2350. 
When  may  be  appointed,  8  ^49. 
SUBPOENA,  officer   taking   acknowledgment   may   issoe, 

8  1201. 
SUBROGATION,  creditor,  by,  to  securities  h^d  by  surety, 

8  2854. 
Insurer  of.  in  marine  insurance,  8  2745. 
Lienor,  inferior,  right  to,  8  2904. 
Person  redeeming  pn^^orty  subject  to  lien,  snlnoga- 

tion  of,  8  2903. 
RedempUoner,  of,  88  2903,  2904. 
Surety,  of,  88  2848,  2849. 

SUBSCRIPTION  includes  mark,  8  14. 

Mark,  by,  two  witnesses  necessary,  8  14. 

SUBSEQUENTLY  ACQUIRED  TITLE  passes  by  operadon 
^       of  law,  8  llOe. 
^'Msee  by  will.  8  1812. 
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SUBSTITUTE,  liability  of  employee  for,  9  1989. 

SUCCESSrON   advancements  constitute  part  of  dlstribn- 

tive,   share,    9   1395. 
Advancement,  death  of  heir  before  decedent,  §  1899. 
Advancement,  effect  of,  S  1309. 
Advancements,  value  of  determined  how,  8  1398. 
Advancements,  what  are,   §   1397. 
Advancement,  when  too  much  or  too  little,  §  1396. 
After-bom  child  not  provided  for  in  will,  S  1306. 
Aliens  may  inherit  how  and  when,  §  1404. 
Allen,   nonresident    failure  to  claim,    proceedings  in 

case  of,  5§  1405,  1406. 
Alien,  nonresident,  interest  escheats  when,  {  1406. 
Alien,     nonresident,     property     escheats    subject    to 

charges,   §  1407. 
Alien,  nonresident,  taking  by,  when  to    assert  claim, 

SS  672,  1404. 
A  mode  of  acquiring  property,  S  1000. 
Annulled  mcurrlage,  children  of,  S  84. 
Bastards,  by,  §  1387. 
Bastard,  to,  5  1388. 
Bona  fide  purchaser  from  one  claiming  by,  effect  of 

will,   9   1364. 
Child  after-bom,  to  be  paid  out  of  what  part  of  es- 
tate, S  1308. 
Child  bora  after  execution  of  will,  §  1306. 
Child  bom  after  death  of  testator,  5§  698,  1298.  1306, 

1339,  1403. 
Child  en  ventre  sa  mere,  5  1339. 
Children  unprovided  for  in  will.  S  1307. 
Community  property  on  death  of  husband,  }  1402. 
Community  property  on  death  of  wife,  5  1401. 
Consanguinity   computed   how,    S§   1389-1394. 
Consanguinity,  direct  and  collateral,  SI  1390-1393. 
Consanguinity,  half  blood,  S  1394. 
Conveyance  by  heir  good  unless  will  proved  within 

four  years,  §  1364. 
Death  of  beneficiary,  right  of  heirs,  S  1810. 
Defined,  S  1383. 

Degrees  of  kindred,  computation  of,  U  1389-1893. 
Escheated  property  subject  to  charges,  §§  1406,  1407. 
Escheats.  §§  .1386,  1405,  1406. 
Escheat,  when  occurs,  §S  1405,  1406. 
Future  interests  pass  by.   S  699. 
General  rules  of,  9  1386.  , 

Half  blood,  kindred  of.  5  1394. 
Husband  and  wife  from  each  other,  9S  1400,  1402. 
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niegltlmate,  by,  9  1387. 

lUegiUmate,  to,  S  1388. 

Intestate,  to  estate  of,  S  1384. 

Intestate's  estate,  rules  of  descent  of.  S  1386. 

Legitimated  children  by,  §  1387. 

Liability  of  successor  for  decedent's  obligations,  §  1408w 

Liability  of  successors  on  covenants  of  decedent, 
5  1116. 

Life  insurance  may  pass  by,  5  2764. 

Murderer  of  decedent  not  to  succeed,  9  1409. 

Not  claimed,  sale  of  property  and  disposition  of  pro- 
ceeds, §9  1405,  1406. 

Personal  and  real  property  pass  by,  9  1384. 

Posthumous  child,  99  698,  1306,  1339,  1403. 

Pretermitted  child,  by,  9  1307. 

Proceedings  by  attorney  general  where  succession  to 
estate  not  claimed  99  1405,  1406. 

Representation,  by,  when  takes  place,  9  1403. 

Rules  of,  in  general,  9  1386. 

Rules  of  where  one  dies  intestate.  9  1386. 

Successor  liable  for  decedent's  obligations,  9  1408. 

Win,  children  unprovided  for  by,  to  succeed,  99  1306. 
1307. 

Words  of,  not  necessary  to  pass  fee,  9  1072. 

SUGGESTIONS,  false,  when  fraudulent,  99  1672,  1710. 

SUMMONS.    Certificate  of  place  where  summona  may  be 

served,  9  1163. 
Certificate  of  place  where  may  be  served,  alfidavit  on 

change  of  residence,  9  1163. 
Foreign  corporations:  See  Foreign  Corporations  under 

Corporations. 

SUNDAY,  a  holiday,  9  7. 

Holiday  falling  on,  9  8. 
SUPERFLUITY,  does  not  vitiate,  9  3537. 

SUPERHUMAN     CAUSE,    carrier    not    responsible    for. 
9  2194. 
^  Bzcuses  performance,  9  161L 
No  one  responsible  for,  9  3526. 
SUPERIOR  JUDGE,  may  consent  to  apprenticeship  when. 
9  266. 
May  take  acknowledgment,  9  1180. 

SUPERVISORS,  action  for  parental  abuse,  9  203. 
Apprenticeship,  consent  to,  9  265. 
Apprentices,  may  bind  out,  9  268. 
Apprenticeship,    presiding  ofilcer,   power   to   bind   to. 
9   269. 
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Elevated  or  andergronnd  railways,  may  grant  fran- 
chise for,  S  492. 

Franchises  for  roads  for  horseless  vehicles,  S  62i« 

Franchise,  act  limiting  time  wlUiln  which  may  be 
granted,  p.  773.  ~ 

Franchise,  acts  relating  to  sale  of  and  governing  con- 
ditions of  sale,  pp.  753-762. 

Franchise,  act  validating  ordinance  granting,  p.  763. 

Franchise  for  underground  or  elevated  road,  condi- 
tions and  terms  of,  {  492. 

Franchise  for  elevated  or  underground  road,  majority 
of  frontage  to  sign  petition,  §  492. 

Provision  for  support  of  orphan  out  of  property  of 
intestate  parent,  S  205. 

Rates  for  water  sold  for  Irrigation,  may  fix,  p.  786, 
Stats. 

SUPPORT  TO  LAND,  right  of  more  than  natural,  as  ease- 
ment, S  801. 
Right  to  lateral  and  subjacent,  |  832. 
SUPREME  JUDGE,  may  take  acknowledgment,  S  1180. 

SURETYSHIP:  See  Guaranty;  Indemnity. 

Apparent  principal  may  show  himself  surety,  §  2832. 

Contribution  from  cosurety,   S   2848. 

Ck}ntribution,  release  as  afTectlng,  }  1543. 

Creditor  entitled  to  securities  held  by  surety,  9  2854. 

Defined,  S  2831. 

Bzoneratlon  of  surety,  what  acts  effect,  SS  2839,  2840, 
2845. 

Guarantor,  surety  has  rights  of,  fi  2844. 

Interpretation,  general  rules  of,  S  2837. 

Interpretation,  strict,  §  2836. 

Judgment  against  surety  does  not  alter  relation, 
§  2838. 

Letters  of  credit,  §§  2860-2865. 

Liability  of  surety,  limit  of,  §  2836. 

Not  liable  beyond  express  terms  of  contract,  §  2886. 

Penalty,  liability  where  contract  imposes,  §  2836. 

Principal  bound  to  reimburse,  S  2847. 

Principal's  property  to  be  taken  first,  §  2850. 

Release  of  surety,  in  general,  §  2840. 

Release  of  surety  by  performance  or  offer  of,  §  2839. 

Reimbursement  of  surety,  S  2847. 

Securities  held  by  creditor  or  cosurety,  surety  en- 
titled to,  I  2849. 

Statute  of  frauds,  8  1624. 

Subrogation  of  creditor,  §  2854. 

Subrogation  of  surety,  Sl  2848,  2849. 


Surety  defined,  8  28S1. 

Surety  entitled  to  secnritles  held  by  creditor,  {  2849. 
Surety's  liability,  limit  of,  §  2836. 
Sarety  may  compel  principal  to  perform,  §  284^ 
Sure^  may  require  creditor  to  proceed  against  prin- 
cipal, S  2846. 
Surety,  person  indemnifyiuK  is  a,  when,  §  2779. 
See  Guaranty;  Indemnity. 

SURPRISE,  contract  made  by,  not  specifically  enft»roed. 
5  3891. 

SURVEY  of  wagon  road  to  be  filed,  etc.,  9  513. 

SURVEYOR  GENERAL,  selection  ot  right  of  way  by  cor- 
porations sent  to,  §  478. 

SURVIVORSHIP  between  cotrustees,  S  2288. 
Chose  in  action,  survival  of,  i  954. 

TAIL.    EsUtee  tall  abolished,  S  763. 

TAX,  covenant  for  payment  of  taxes  runs  with  land, 
S  1463. 

Incumosance  includes,  $  1114. 

Land  and  building  corporations,  of,  §  648^. 

License,  on  street  railways,  §  508. 

Life  tenant's  duty  to  pay,  §  840. 

Statute  imposing  on  issue  of  certificates  of  stock  re- 
pealed, p.  774,  Stata 

TECHNICAL  WORDS,  how  construed,    K  13,  1327,    1645. 
Not  necessary  in  will,  5  1328. 

TELEGRAPH  CORPORATION,    articles  of ,   to  set   forth 

what,  §  291. 
Articles,  prerequisites  to  filing,  9  294. 
Care  required  in  transmission  of  messages,  J  2161 
Common  carrier,  telegraph  company  is  not,  12168. 
Delivery,  duty  as  to,  §  2161. 
Delivery,  within  what  distance  to  be  made  without 

compensation,  §  2161. 
franchise,  sale  or  lease  of,  §  640. 
Franchise  for  telegraph  between  Asia  and  America, 

p.  774,  Stats. 
Injury  to,  liabUity,  5  537. 

Liability  for  delay  in  or  refusal  of  message,  §  2209. 
May  dispose  of  what  rights,  5  540. 
Message,  compensation  for  delivery  of,  §  216L 
Messages,   compensation   for   delivery   over  one  mile, 

S  2161. 
Messages,  damages  for  not  accepting,  §  8315. 
Messages,  liability  for  delay  or  refusaC  t  2209. 
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Messages,  obligations  as  to  delivery  of,  8  2161. 

Messages,  order  of  transmission,  fiS  2207,  2208. 

Messages,  telegraph,  carriers  of,  liability  of,  §9  2161, 
2168. 

Penalty  for  malicioos  injury  to,  S  688. 

Poles,  etc.,  right  to  erect,  §  536. 

Right  of  way  along  waters,  roads  and  highways,  §  636. 

Subaqueous  cable,  damages  for  injury  to,  §§  537,  539. 

Subaqueous,  monument  to  show  location,  9  539. 

Subaqueous,  notice  of  location,  §  539. 

Subscription, .  amount    of,    as    prerequisite    to    filing 
articles,  5§  293,  294. 

Ten  per  cent  of  amount   subscribed  to  be  paid   in, 
9  294. 

Transfer  or  lease  of  property,  §  540. 

Vessel  injuring  cable,  §  537. 
TELEPHONE  CORPORATrON,  care    required    in    trans- 
mission of  message,  S  2162. 
TENANT  FOR  YEARS,  rights  in  occupancy  and  use  of 

property,  §§  819,  820. 
TENANTS  IN  COMMON,  interests  created  are  tenancies 
in  common,  when,  §  686. 

Construction  of  lines  authorized,  §  636. 

Duty  to  deliver  messages,  8  2161. 

Franchises,  property  or  rights  of,  sale,  lease  or  assign- 
ment of,  S  540. 

Highway,  right  to  erect  poles  on,  granted  to,  §  536. 

Injury  to  property  of,  liability  for,  §§  537,  538. 

Lease,  sale  or  assignment  of  property,  rights  and  fran- 
chise, §  540. 

Ldablllty  for  delay  or  refusal,  §  2209. 

Poles,  right  to  erect  granted  to,  §  536. 

Property  of,  injury  to,  liability  for,  §§  537,  538. 

Rights  of  way  granted  to,  §  536. 

Subaqueous  cable,  liability  of  vessel  for  injury  to,  §  537. 

Subaqueous  cable,  notice  of  place  where  it  lies,  }  639. 

Vessel,  injury  by  to  subaqueous  cable  of,  liability  for, 
§§  537,  539. 

Interest  in  common  what,  §  685. 

Notice,  re-entry  after  termination  of  tenancy,  8  790. 

Rights  in  occupancy  and  use  of  property,  §§  819,  820. 

Spouses  as,  §  161. 

Tenancy,  how  terminated,  §  789. 

Will,  devisees  or  legatees  take  as  owners  in  common, 
when,  §  1350. 
TENDER  and  deposit  extinguish  obligation,  9  1600. 
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Interest  stopped  by,  §  1504. 

Of  performance  of  an  obligation,  9§  14S5-150& 

TENSE  of  words  In  code,  5  14. 

TESTIFY,  defined,  9  14. 

Includes  what,  9  14. 
THEATERS:  See  Amusements. 

All  citizens  to  liave  eqoal  rights,  9  51. 

Denial  of  equal  rights,  punishment,  g  62. 

Persons  may  be  excluded  from  wh^i,  9  53. 

Refusal  of  admission  to  places  of  amusement,  damages, 
§  54. 

Refusal  of  admission  to,  unlawful,  9  53. 

THING  IN  ACTION:  See  Chose  in  Action. 
THIRD  PERSON,  act  of,  not  to  prejudice,  9  3520. 

Agent  must  deliver  to,  when,  §  2844. 

Agent's  responsibility  to,  9  2343. 

Ck)n8ideration,  trust  where  paid  by,  §  853. 

Contracts  for  benefit  of,  9  1559. 

Delivery  in  escrow  to,  §  1057. 

Estates  for  life  of,  9  766. 

Grant  may  inure  to  benefit  of,  9  1^^^* 

Marine  insurance,  information  of  belief  of,  |  2670. 

May  enforce  contract,  §  1559. 

Necessaries  furnished  chUd  by,  9§  208,  209. 

Necessaries  furnished  wife  by,  9  174. 

Partner's  Uability  to,  9  2442. 

Pledge  may  be  for  security  of  obligation  of,  S  2992. 

Ratification  of  agent's  act  not  to  prejudice,  9  2313. 

Reformation  of  contract  not  to  prejudice,  §  3399. 

Remainder  on  estates  for  life  of,  9§  775,  776. 

Specific  performance  of   contract   to   procure    act  of, 
§  3390. 

Trustee,  voluntary,  when  is,  9  2243. 

Trust   property,   when   must   see   to   application    ot 
9  2244. 

Trusts  for  benefit  of,  9  2250. 

Who  liable  as  partners  to,  9  2444. 

Who  must  suffer  by  act  of,  9  3543. 
THREAT,  contract  obtained    through,    voidable,  99    1667, 
1689. 

Desertion  caused  by,  divorce,  9  98. 

Menace,  defined,  9  1570. 

I^artner,  by,  to  obtain  advantage,  |  2411« 

Trustee,  by,  to  obtain  advantage,  9  2228. 

WiU  procured  by,  void,  §  1272. 
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THRESHING  MACHINE,  Hens  of  laborers  on,  p.  743,  Stats. 
See  also  Liens. 

TICKET:  See  Passengers. 

TIDE  LANDS,  state  is  owner  of,  S  670. 

TIDE-WATER,  owner  of  land  bounded  by,  S  8S0. 

TIMBER,  injuries  to,  damages  for,  S  3346. 

TIME,  abandonment  in  marine  Insurance,  time  of  malting, 

§  2719. 
Adoption  of  by-laws,  §  301. 
Alien,  claim  to  take  by  succession,  §  672. 
Alien  must  appear  and   claim    property    within    five 

years,  8  672. 
Appraisers  or  homestead,  time  to  file  report,  §  1252. 
Appropriation    of    water,    time   to    commence   works, 

§§  1416,  1420. 
Articles  of  incorporation,  time  to  file,  8  299. 
Bonds  of  assignee  for  creditors,  time  to  file,  §  3467. 
Creation  of  interest,  9  749. 
Code  takes  effect  when,  §  2. 
Computation  of,  S  10. 
DiTorce,  commencing  actions  for,  §  127. 
Does  not  confirm  void  act,  S  3539. 
Entire,  of  servant  belongs  to  master,  §  2013. 
Essence,  not  of  unless  expressly  declared,  §  1492. 
Grant,  of  delivery,  presumption,  §  1055. 
Inventory  on  assignment  for  creditors,  time  to  file, 

§  3461. 
Lapse  of  defeats  divorce,  §  111. 
Marriage,  of  commencing  action  for  nullity  of,  9  33. 
Minority,  computing  period  of,  §  26. 
Nuncupative  will,  to  be  reduced  to  writing  in  thirty 

days,  9  1290. 
Obligation,  time  of  performance,  §9  1490,  1491. 
Of  enjoyment  x>f  property,  classification  of  interests 

as  to,  9  688. 
Of  enjoyment  of  property,  fixing,  9  707. 
Notice  of  dishonor,  99  3147,  8148. 
Notice  of  dishonor  by  indorser,  9  3150. 
Notice    to    creditors    on    assignment    by    insolvent, 

99  3449,  3468. 
Performance  of  contract,  9  1667. 
Presumptions    arising    from    lapse  of,  how  rebutted, 

9  126. 
Probate  of  nuncupative  will,  9  1291. 
Publication  of  sale  for  delinquent  assessment,  9  389. 
Railroad  may  regulate  time  of  trains,  9  466. 
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Redemption  from  sale  of  franchise  nader  ezeeotlaD, 

§  392. 
Representation  In  insurance  refers  to  what,  S  2677. 
Right  to  rescind  policy,  time  to  exercise,  §  2588. 
Street  railway,  time  to  commence  and  complete  roed, 

§  602. 
Unreasonable  lapse  of  defined,  S  126. 
Will,  words  in,  relate  to  what,  9  1336. 

TITLE,  accession,  hy  S  1013. 

Acquired  subsequently  to  conveyance  parses  by  oper- 
ation of  law,  §  iia6. 

Buyer  acquires  better  than  seller  had,  9  1142. 

Damages  for  breach  of  warranty  of  title    of    person- 
alty, S  3312. 

Devise,  by,  §  1811. 

Executory  agreement  of  sale,  9  1141. 

Fee  simple,  when  presumed  to  pass,  9  1105. 

Freight,  to,  by  transfer  of  bill  of  lading,  9t  2127,  2128. 

Highway,  to,  passes  by  transfer,  S  1112. 

Instruments    eyldencing,    declared  by  judgment,  how 
proved  by  record,  S|  1159,  1204. 

Instruments  affecting,  recording  in  different  ooontleB, 
9  1218. 

Inventory  of  wife's  property  as  notice  of,  9  166. 

Judgment  for  possession  or,  9  3376. 

lien  does  not  transfer,  9  2888. 

Loaned  property,  of,  9S  1885,  1904. 

Modes  by  which  property  acquired,  9  1000. 

Occupancy,  by,  §  1006. 

Personal  property,  to,  what  passes  by  transfer,  8  1146. 

Redelivery  or  cancellation  of  grant  does  not  revest, 
9  1058. 

Specific  devise  or  legacy,  by,  9  1368. 

Subsequently  acquired  inures  to  mortgagee,  9  2980. 

Subsequently  acquired,  passes  by   operation    of  lsv> 
S  1106. 

Subsequently  acquired,  passes  by  will,  9  1312. 

Thing  in  performance,  title  to  when  passes  to  cred- 
itor, 9  1502. 

Transfer,  what  passes  by,  §9  1083,  1105. 

Trust  property,  title  of  grantor  of,  9  865. 

Warranty  of,  to  personal  property,  S  1765. 

Warranty  of,  to  personal  property,  by  agent,  9  2321 

What  title  passes  by  transfer,  9S  1083,  1105. 
TITLE  DEED,  9  994. 

Ownership  of,  9  994. 
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TITLE  INSURANCE   COMPANY,   dtvldendB,   amoanta  to 
bo  reserved  before  making,  S  482. 
DlTldends  declared  of  what,  §  482. 
May  Invest  funds  In  plant,  S  421    sub.  5. 
Surplus  fund    and    imiuilrment    and    restoration    of, 
S  432. 

TOLL  and  toll-gates,  §§  513-519. 
Butte  County,  tolls  In,  §  514. 
Del  Norte  County,  tolls  In,  S  514. 
Franchise,  levy  on  and  sale  under  execution,  §  888. 
Gatherer  not  to  detain  person  unnecessarily,  }  518. 
Humboldt  County,  tolls  In,  S  514. 
Klamath  County,  tolls  In,  S  514. 
Natural  person  may  own  toll  road,  §  623. 
Natural  person  owning  toll  road,    rights    and    liabil- 

ties,  9  523. 
Not  to  be  charged  on  public  highway,  9  615. 
Penalty  for  avoiding,  §  519. 

Penalty  for  taking  unlawful  or  excessive,  9S  514,  518. 
Plumas  County,  tolls  in,  §  514. 
Rates  to  be  posted  over  gate,  9  516. 
Right  of  taking  as  servitude,  9  802. 
Sierra  county,  tolls  in,  9  514. 
Toll  gatherer  may  detain  person  until  paid,  9  517. 
Wagon  road  corporations,  by,  9  514. 

TORT,  agent's,  principal's  liability  for,  99  2338,  2339. 
Carrier  cannot  exonerate  from  liability  for,  §  2176. 
Damages  for,  measure  of,  general  rule,  9  3383. 
Damages  for  wrongs,  9§  3333-3341. 
Damages  recoverable  for  tortious  acts,  9  3281. 
Deceit,  §9  1709-1711. 
Duty  to  abstain  from  injury  to  person    or    property, 

9  1708. 
Indemnity  against,  9§  2773,  2774. 
Infant's  and  lunatic's,  9  41. 
In  general,  §  1708. 

Restoration  of  things  wrongfully  acquired,  9  1712. 
Willful  acts,  negligence,  etc.,  liability  for,  9  1714. 

See  Wrongs. 

TOWN  LOT  not  embraced  in  state  lands  granted  to  rail- 
roads, §  475. 
TRADE,  contracts  in  restraint  of,  99  1673-1675. 
TRADEMARK,  ownership,  subject  of,  9  655. 
Property  is,  9  665. 

CItU 
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Sale  of  property  to  which  attached,  warranty,  9$  1772, 

1773. 
Statute  for  protection  of  owners  of  bottles,  boxes,  si* 

phons,  etc,  p.  775. 
What  may  be  appropriated,  §  991. 

TRANSFER:  See  Assignment;  Conveyance;  Sale. 
Bill  of  lading,  of,  §  2128. 
Bill  of  sale,  S  1063. 
Bona  fide  purchaser,  title  of,  §  1142. 
Called  what,  fi  1053. 
Complete  when,  §  1140. 
CoTenants,  of,  5S  1460-1467. 
Defined,  §9  1040,  1063. 

Delivery,  conditional,  cannot  be  to  grantee,  9  1056. 
Delivery,  date  of,  presumption  as  to*  9  1955. 
Delivery  necessary,  §  1054. 
Delivery  to  grantee  must  be  absolute,  §  1056. 
Denominated  what,  §  1053. 
Effect  of,  §§  1083-1085. 

Executory  agreement  for,  title  passes  when,  9  1141. 
Fraudulent,  respecting  realty,  S§  1227-1231. 
Fraudulent:    See  Fraudulent  Conveyance. 
Future  interests  pass  by,  §  699. 
Gift:    See  Gift 
Goodwill,  of,  S  993. 
Grant  defined,  9  1053. 

Grant  includes  whatever  is  essential  to  use,  |  S622. 
Incidents  follow  thing  transferred.  §  1084. 
Insured  thing,  of,  effect  of,  99  2558-2557. 
Life  insurance  policy,  of,  §9  2764,  2765. 
Mortgage,  when  transfer  deemed  a,  9  2924. 
Non-negotiable  instrument,  of,  §  1459. 
Obligations,  burden,  transfer  of,  §  1457. 
Obligation,  of  rights  arising  out. of,  9  1468. 
Oral,  When  may  be,  9  1062. 
Possibility,  of,  §  1045. 
Property  may  be  acquired  by,  9  1000. 
Property  susceptible  of,  9  1044. 
Realty  of:    See  Conveyance. 
Recording:    See  Recording. 
Re-entry,  rig^t  of,  may  be  transferred,  9  1046. 
Rents,  remainders  and  reversions,  of,  9  lltL 
Ship,  of  interest  in,  statute  of  frauds*  9  1135. 
Statute  of  frauds,  §9  1185,  1624. 
Stranger,  grant  may  Inure  to,  9  1086. 
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Title  passes  when,  §  1140. 

Title  passes  when.  In  executory    contract    for   sale, 

!  1141. 
Title,  what  passes,  (  1088. 
Title,  when  buyer  acquires    better    than    seller    had, 

i  1142. 
Unlawful,  §9  1227-1281. 
Voluntary,  defined,  S  1040. 
Voluntary,  consideration  not  necessary,  S  1040. 
Warranty  of  written  instrument  sold,  §  1774. 
What  called,  S  1063. 
What  may  be  transferred,  $  1044. 
When  complete,  §  1140. 
Will,  effect  on,  §  1802. 

See  Assignment;  Conveyance;  Sale. 

TRANSIT,  mortgaged  property  in,  where  located,  S  2960. 
Stoppage  in,  §§  3076-3080. 

TRANSPORTATION,   commissioners  of,  act  relating  to, 
p.  766. 

TREASURE-TROVE:  See  Finder. 

TREE,  injuries  to,  damages  for,  S  8346. 
Standing  on  line,  §  834. 
Wholly  on  land  of  one,  S  888. 

TRESPASS,  accession  to  property  by  willful  trespasser. 
§  1031. 
Personal  property  acquired  by,  S  1081. 
On  personal  property,  liability,  §  1083. 
Timber,  cutting  or  injuring,  damages,  §  8846. 
Wagon  road  corporation,  on,  penalty  for,  §  620. 

TRIFLE,  law  disregards,  §  8638. 

TROVER,  conversion,  damages  for,  99  3336,  8337,  3338. 

TRUSTEES,  mingling  property,  liabiUty  of,  9  2236. 

TRUST,  absolute  grant,  when  deemed  to  be,  9  869. 

Adverse  interest,  trustee  not  to  have,  except,  9  2280. 

Adverse  interest,  trustee  to  disclose,  §  2238. 

Adverse  trust  not  to  be  assumed  by  trustee,  9  2282. 

Agent,  trustee's  powers  as,  §  2267. 

Alienation,  suspension  by  trust,  9  771. 

Application  of  payment  or  property,  when  one  must 
see  to,  §  2244. 

Author  of,  may  devise  and  transfer  property,  9  864. 

Beneficiary  defined,  §  2218. 

Beneficiary  may  be  restrained  from  disposing  of  prop- 
erty, 9  867.  -— ^ 


Beneficiary  may  enforce  performance  of  troBt*  %  863. 
Beneficiary  may  take  adTantage  of  at  any  time  prior 

to  resci88ion»  S  225L 
Beneficiary  takes  no  estate  or  interest,  |  868. 
Bona  fide  purchaser,  grant  when  deemed  absolute  1a 

favor  of,  i  869. 
Breach  of  trust,  measure  of  liability  for,  §9  2837»  8888. 
Care  required  in  executing  trust,  8  8269. 
Cemetery  may  hold  property  in,  §S  612,  616. 
Charitable,  restrictions  on  power  of  devise^  8  1818. 
Code  prescribes  those  only  which  may  exi^  §  847. 
Compensation  of  trustee,  8  2274. 
Confidential  relations,  trust  from,  §  2218. 
Consent,  mutual,  creates,  8  2261. 
Convey  realty,  to,  8  867. 
Corporation  when  only  can  accept  and  execute  tmst, 

8  290^. 
Corporation  when  only  can  use  ''trust"  or  'trustee'*  aa 

pai-t  of  name,  8  290^. 
Cotrustees,  how  far  liable  for  each  other,  8  8288. 
Cotrustees  must  all  act,  8  2268. 
Cotrustees,  survivorship  between,  8  2288. 
Court  is  trustor,  when,  8  2262. 
Created  only  by  writlxig  or  operation  of  law,  8  868. 
Creation  by.  mutual  consent,  8  2261. 
Creditors,  surplus  liable  to  when,  8  869. 
Damages  for  breach  of,  $9  2237,  2238. 
Damages  for  willful  holding  over  by  trustee,  8  8886. 
Declaration  of,  expresses  Its  nature,  etc.,  8  2268. 
Declaration  ot  in  writing  merges  prior  declarattone* 

8   2264. 
Declaration  of,  trustee  must  obey,  8  2268. 
Declarations  of  trustor  before  acceptance  as  part  of.  8 

2264. 
Devisee  of  trust  property,  title  df,  8  866. 
Directions  of  trustor  except  as  modified  to  be  f611owed, 

8  2268. 

Bxpress,  for  what  purposes  created,  8  867. 
Bxpress,  interest  remaining  in  grantor  of,  8  866. 
Express,  to  receive  rents  and  profits,  and  accumulate, 

9  867. 

Bxpress,  to  sell,  lease,  or  mortgage  realty,  8  867. 
Express,  trustee  to  have  whole  estate,  9  868. 
Express,  when  deemed  absolute  grant  in  favor  of  pnxw 

chasers  from  trustees,  9  869. 
Express,  terminated  when,  9  871. 
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S2ztlngui8hed  how,  8S  871,  2279. 

Fraud,  trustee  guilty  of,  when,  S  2234. 

Grantor  of,  interest  remaining  in,  S  866. 

Grantor  of  trust  property,  title  of,  S  865. 

Implied,  not  to  prejudice  purchaser  or  incumbrancer, 

9  856. 
Indemnification  of  trustee,  S  2278. 
Injunction  in  cases  respecting,  S  3422. 
Insanity  discharges  trustee,  f  2282. 
Insurance  by  trustee,  fbrm  of  policy,  S  2589. 
Interest,   compound,  on  omission  to  invest  funds,  8 

22  ?2. 
Interest  on  omission  to  invest  funds,  S  2262. 
Interest,  trustee's  liability  to  beneficiary  for,  8  2287. 
Investment  of  trust  funds,  }  2261. 
Involuntary  arising  from  negligence,  fraud,  mistake, 

etc.,  8  2224. 
Involuntary,  by  wrongful  detention,  8  2223. 
Involuntary  defined,  8  2217. 

Involuntary  trustee,  purchaser  /rith  notice  is,  8  2243. 
Involuntary  trustee,  rights  of,  8  2275. 
Involuntary  trustee,  when  third  person  Is,  8  2243. 
Kinds  of,  8  2215. 
Lease,  to,  8  857. 
Livestock,  combinations  to  obstruct  sale  of,  prevented, 

p.  665,  Stats. 
Mingling  trust  property,  liability,  8  2236. 
Mortgage,  to,  8  857. 
Officer  is  trustor  when,  8  2252. 
Parties  to,  8  2218. 

Powers  vested  in  several,  execution  of,  8  860. 
Presumption  against  trustee  on  dealing    with    bene- 

ficfary,  8  2235. 
Property,  author  may  devise  or  transfer,  8  864, 
Purchase  by  trustee  of  claims  against  trust  fund,  8 

2263. 
Purpose  for  which  may  be  created,  8  2220. 
Recording  transfer  in,  8  1164. 
Rents  and  profits,  to  receive,  8  857. 
Revocation,  right  of,  8  2280. 
Resulting  from  negligence,  fraud,  etc.,  8  2224. 
Resulting,  not  to  prejudice  purchaser  or  Incumbrancer, 

8  856. 
Resulting,  presumed  when,  8  863. 
Stockholder's  liability,  trust  funds  whether  can  be  held 

for,  8  822. 
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Succeesor,  duty  of  trustee  as  to  appointment  of^  9  3860. 

Superior  court  as  trustee,  9  2289. 

Surplus  liable  to  creditors,  S  S59. 

Survivorsliip  between  cotrustees,  9   2288. 
'Suspension  of  poww  to  alienate  the  subject  ^f,  9  771. 

Termination  of  estate  of  trustee,  9  871. 

Third  persons,  when  involuntary  trustees,  9  8843. 

Third  person,  when  must  see  to  application  of  tmat 
property,  9  2244. 

Title  of  grantee  or  devisee  of  trust  property,  9  866. 

Title  remaining  in  grantor,  9  866. 

Transactions  forbidden  to  trustee,  9  2230. 

Transfer  of  Interest  in  to  be  in  writing,  9  1136. 

Trustee,  act  authorizing  executor  to  act  as,  p.  702. 

Trustees,  all  must  act»  9  2268. 

Trustee  appointed  by  court  or  public  officer,  9  8868. 

Trustee,  authority  of,  99  867,  2267. 

Trustee,  care  required  of,  9  2269. 

Thistee's  compensation,  9    2274. 

Trustee,    compensation,    directioir   as    to  in  declara- 
tion. 9  2274. 

Trustee,  defined,  9  2218. 

Trustee's  estate  ceases  when,  9  871. 

Trustee's  estate,  termination  of,  9  871. 

Trustee  discharged  how,  9  2282. 

Trustee's  discretionary  powers,  control  over,  9  2869. 

Trustee,  indemnification  of  for  expenses,  9  2873. 

Trustee,  involuntary,  rights  of,  9  2275. 

Trustee,  involuntary,  who  is,  9  2223. 

Trustee's  liability  for  breach  of  trust,  measore  of,  ti 
2237,    2238. 

Trustee  must  obey  declaration  of,  9  2258. 

Trustee  not  to  assume  trust  adverse  to  beneficiary,  { 
2282. 

Trustee  not  to  influence  to  his  advantage,  9  2281. 

Trustee  not  to  use  property  for  own  profit*  9  8829. 

Trustee's  obligation  to  good  faith,  9  2228. 

Trustee's  office  vacated  by  death  or  discharge,  9  8881. 

Trustee's  powers  as  agent,  9  2267. 

Trustee,  presumption  against  on  dealing  with  benell- 
ciary,  9  2235. 

Trustee's  purchase  of  claims  against  trust  fonda,   i 
2263. 

Trustee,  removal  of  by  court,  9  8283. 

Trustee,  resignation  of,  9  2283. 

Trustee,  sale  by  in  contravention  o^  void.  |  876. 
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Trustee,  superior  court  as,  8  2289. 

Trustee,  superior  cturt  wh^n  to  appoint  and  direct  ex- 
ecution of  trust,  S  2289. 

Trustee  takes  whole  estate,  {  868. 

Trustee  to  disclose  adverse  interest,  g  2288. 

Trustee  to  have  no  advers?  interest,  except,  {  2230. 

Trustees,  to  whom  code  applies,  §  2250. 

Trustee,  transactions  forbidden,  §  2230. 

Trustee,  what  constitutes  one  let,  S  2219.  • 

Trustor,  court  is,  when  appoints  trustee,  8  2262. 

Trustor  defined,  S  2218. 

Vacancy  in  trusteeship  may  be  by  death  or  discharge, 
S  2281. 

Vacant  trusteeship  filled  by  court,  when,  §S  2287,  2289. 

Voluntary,  defined,  {  2216. 

Voluntary,  how  created  as  to  trustor,  §  2221. 

Voluntary,  ho  77  created  as  to  trustee,  §  2222. 

What  can  only  exist,  g  847. 

When  deemel  absolute  gr^nt  in  favor  of  bona  fide 
purchasers,  Z  869. 

Wrongful  act,  trust  arising  from,  §  2224. 

TRUST  COMPANIES,  dissolution  and  winding  up  of,  p. 
676,  State. 

TRUSTEES:  'See  TrusL 

TRUST  DEED,  power  to  sell  in,  passes  to  assignee,  S  858. 
Power  to  sell  on,  assignee  may  exercise,  §  858. 

TURNPIKE  CORPORATION:  See  Wagon  Road  Corpora- 
tlon. 

TYPEWRITING,  writing  includes,  S  14. 

UNCLAIMED  DEPOSITS,  statement  of  to  be  published  by 

banks,  pp.  674,  675,  Stats. 
UNDERGROUND  RAILWAY,    franchise  for,    majority   of 
frontage  to  sign  petition,  8  492. 

Franchise  for,  terms  and  conditions,  §  492. 

Franchise  may  be  granted  for  by  supervisors,  g  492. 

Power  to  grant  frnachlse  for,  S  493. 
UNDERTAKING:  See  Guaranty;    Indemnity;    Suretyship. 
UNDUE  INFLUENCE,  consent  obtained  by,  §  1567. 

Ck>ntract  obtained  through,  §S  1567,  1689. 

Defined,  8  1675. 

Presumption  of,  against  trustee,  8  2236. 

Rescission  for,  8  1689. 

Thing  gained  by,  held  in  trust,  8  2224. 
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Trust  arising  from,  g  2225. 
Wills  procured  or  revoked  through,  8  1272. 
UNINCORPORATED  ASSOCIATIONS:  See  ABSodations; 
Benefit  Societies;  Protective  Asaociattons. 

UNITED  STATES,  carrier  may  give  preference  to,  8  2171. 
UNIVERSITY:  See  College. 

UNLAWFUL  alternative  In  contract,  effect  of,  8  1461. 
Ck>ndition  in  Instrument  renders,  void,  8  709. 
Condition  in  obligation  void,  8  144L 
Contracts:     See  Contracts. 
Transfers:    See  Transfers. 

UNLAWFUL  TRANSFERS:  See  Fraudulent  Conveyances. 
UNRECORDED  INSTRUMENT  valid  betwen  parUes  and 
those  with  notice,  8  1217. 

USAGE,  agent  to  conform  to,  8  2349. 
Employee  to  conform  to,  8  1982. 
Meaning  of.  words  fixed  by,  8  1644. 

USE  AND  OCCUPATION.    Wrongful  occupation  of  realtv, 
damages  for,  8  3834. 

USES  AND  TRUSTS:  See  ChariUble  Uses;   TrusU. 

Uses,  none  exist  except  those  specified  in  code,  8  847. 

VALUE,  how  estimated,  88  3353-3355. 
VENDEE'S  LIEN,  8  3050. 
VENDOR  AND  VENDEE:  See  Conveyance. 
VENDOR'S  LIEN,  88  3046-3049. 
Homestead  liability  for,  8  1241. 

VESSEL:  See  Shipping. 

VESTED,  future  interest,  when,  8  694. 

Rights  not  affected  by  code,  8  6. 
VIGILANT,  preference  given  to  the,  8  8627. 
VOLUNTARY   CONVEYANCE,    consideration    not    neces- 
sary, 8  1040. 
Defined,  8  1040. 
VaUdity  of,  88  1040,  3442. 

See  Fraudulent  Conveyance. 

WAGERING  insurance,  8  2558. 

WAGES:  See  Master  and   Servant;    Shipping. 

For  services  without  employment,  8  2078. 

Minor,  ot  8  212. 
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Personal  repreaentatiye  of  mate  or  seamen  entitled  to, 
i  2062. 

Wife's  earnings,  §§  168,  169. 
WAGON   ROAD  CORPORATION,  articles  of,  to  set  forth 
what,  S  291. 

Bridges  and  ferries,  {  614. 

Crossings,  S  513. 

E2xpense  of  opening  and  changing  highways,  g  513. 

Franchise,  forfeiture  of,  $§  514,  516. 

Horseless  vehicles,  franchises  for,  consent  of  majority 
of  frontage,  S  624. 

Horseless  yehicles,  franchise,  power  to  grant,  8  624. 

Map  and  survey,  approval  of  and  rights  under,  S  613. 

Map  of  route  lo  be  filed,  {  613. 

Mortgage'  of  property,  $  622. 

Mortgage,  validity  of,  S  622. 

Mortgage,  power  to  execute,  S  622. 

Mortgage,  two-thirds  vote  of  capital  stock  necessary, 
8  622. 

Natural  persou«may  own  road,  8  623. 

Natural  person  owning,  rights  and  libilitles,  8  623. 

Opening  highway  taken,  8  613. 

Penalty  for  charging  unauthorized  tolls,  8  614. 

Penalty  for  trespass  on  property  o^  8  620. 

Posting  date  of  franchise,  rates  of  toll,  etc.,  8  616. 

Revenue,  to  be  how  appropriated,  8  621. 

Road,  how  must  be  laid  out,  8  612. 

Road  not  to  exceed  one  hundred  feet  in  width,  8  618. 

Subscription,  amount  of  as  prerequisite  to  filing  arti- 
cles, 8  293. 

Survey  and  map  to  be  filed  and  approved  by  supervi- 
sors, 8  613. 

Ten  per  cent  of  amount  subscribed  to  be  paid,  8  294. 

Toll  gates,  8  613. 

Toll-gatherer  may  detain  persons  until  toll  paid,  8  617. 

Toll-gatherer,  punishment  for  taking  illegal  tolls,  8  618. 

Toll-gatherer,  punishment  for  unreasonably  delaying 
person,  8  618. 

Tolls,  illegal,  punishment  for  taking,  88  614,  618. 

Tolls,  maximum  and  minimum  rate  of,  8  614. 

Tolls,  supervisors  to  fix  rate  of,  8  614. 

Tolls,  evading  and  its  effect,  8  619. 

Tolls  in  Butte  County,  8  614. 

Tolls  in  Del  Norte  County,  8  614. 

Tolls  in  Humboldt  County,  8  614. 

Tolls  in  Klamath  County,  8  614. 
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Tolls  in  Plumas  Ck>!iiit7,  S  514. 

Tolls  in  Sierra  County,  {  514. 

Tolls,  limit  upon  amount  of,  §  514. 

Tolls  may  be  charged,  8  514. 

Tolls,  rates  of  to  be  posted,  §  516. 

Tolls  to  be  reduced,  when,  g  621. 

Trespass  on  property  of,  penalty  for,  §  620. 

WAIVER.    Code  proTisions,  right  to  waive,   S  326S. 

Communication  by  Insured,  waiver  of,  S  2567. 

Communication  in  insurance,  of,  S  2567. 

Demand  by  pledgor  or  debtor,  of,  S  3004. 

Demand  of  performance,  waiver  of  by  refusal, to  per- 
fbrm,  §  S004. 

Law  may  be  waived,  when  and  when  not,  S  3513. 

Lunatic  cannot  lose  rights  by,  8  40. 

Notice  of  loss,  waiver  of  defects  in,  8  2635. 

Notice  of  loss,  waiver  of  delay  in,  8  2636. 

Notice  of  sale  of  pledged  property,  of,  8  3003. 

Objections  to  offer  of  performance,  o^  8  1501. 

Of  right  of  option,  8  1756. 

Option  as  to  delivery  of  goods,  of,  8  1756. 

Presentment  and  notice,  of,  8  3159. 

Protest,  of,  8  3160. 

Provisions  of  code  by  stipulation,  8  3268. 

Sale  for  delinquent  assessment,  waiver  of,  8  349. 

Vendor's  lien,  transfer  of  contract  waives,  8  3047. 
WAR  dissolves  partnership,  8  2450. 

WAREHOUSES.  Receipts,  negotiable,  property  delivered 
to  be  indorsed  on,  8  1858c. 

Receipts,  non-negotiable,  to  be  so  stamped,  8  1858b. 

WAREHOUSEMEN.  Act  relating  to  warehouse  and  whmr- 
finger  receipts  and  other  matters  pertainlns 
thereto,  8  1858,  note.    Also,  p.  780,  Stats. 

Carrier's  liability  as,  8  2120. 

Carrier's  liability  ceases  on  delivery  to,  8  2121. 

Felony,  violation  of  law  by,  8  1858f. 

Fire,  when  only  liable  for  loss  by,  8  1858e;  p.  780  8  9 
Stats. 

Penalties  and  liabilities  for  violating  statute,  8  1858f. 

Property  not  to  be  removed  without  consent  of  person 
holding  receipt,  8  1858a. 

Receipts,  act  in  relation  to,  p.  778- 

Receipt,  consent  of  holder  necessary  to  removal  of 
property,  8  1868a. 
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Receipts,  negotiable  and  non-negotiable,  may  be  is- 
sued, 8  1858b. 

Receipt,  negotiable,  claim  not  indorsed  on,  not  to  be 
allowed,  8  1868c. 

Receipts,  negotiable,  indorsement  of,  how  made  and 
effect  of,  8  1858b. 

Receipt,  non-negotiable,  property  not  to  be  dellyered 
except  on  order,  8  1859d. 

Receipts  not  to  be  issued  unless  property  in  warehoose, 
8  1858. 

Receipt,  second,  not  to  be  issued  while  first  outstand- 
ing, 8  1858. 

Receipts,  warehousemen  violating  law  regarding,  lla^ 
bility  of,  8  1858f. 

Receipt,  whit  to  state,  8     1858b. 

WARRANTY,  agent's  authority  as  to,  8  2323. 

Agent's  authority,  of,  8  2342. 

Collateral:     See  Collateral  Warranties. 

Collection,  warranty  of,  8  2800. 

Covenants  of,  run  with  land,  8  1^63. 

Damages  for  breach  of  covenant  of,  8  3304. 

Damages  for  breach  of  warranty  of  fitness,  8  8314. 

Damages  for  breach  of  warranty  of  quality.  8  3318. 

Damages  for  breach  of  warranty  of  title  to  personalty, 
8  8312. 

oGodwill,  warranty  on  sale  of,  8  1776. 

Indbrser,  by,  8  3116. 

In  policy,  violation  of,  effect  of,  88  2610,  2611. 

Judicial  sale,  on,  8  1777. 

Lineal  and  collateral  abolished,  8  1116. 

Lineal:    See  Lineal  Warranties. 

Money,  of,  on  exchange,  8  1807. 

Policy  of  insurance,  form  of,  8  2604. 

Sale  of  goodwill,  warranty  on,  8  1776. 

Seaworthiness,  8  2681. 

That  ship  will  carry  neutral  papers,  8  2688. 

See  Sales. 
WASTE,  grantee's  right  to  recover  for,  8  821. 

Mortgaged  property,  on,  8  2929. 
WATER:  See  Water  and  Canal  Corporation. 

Abandonment  of  appropriation,  8  1411. 

Alluvion,  defined,  8  1014. 

Alluvion,  ownership  of,  8  1014. 

Appropriation,  completion  of,  8  1417. 

Appropriation,  diligence  in  prosecuting  work,  81  1416, 
1420. 


Appropriation,  failure  to  comply  with  mlefl,  |  1419. 
Appropriation,  first  In  time,  first  in  rlg^t,  |  1414. 
Appropriation  must  be  for  useful  purpose,  |  1411. 
Appropriation,  rights  In  stream  may  be  acquired  bf» 

8  1410. 
Appropriation,  time  to  commence  works,  §8  1416,  1422. 
Appropriation,  time  to  commence  works  when  roite 

or  point  of  diversion  on  public  land,  t  1432. 
Appropriation,  time  to  commence  works  where  dArla 

commissioners  recommend  dam,  |  1416. 
Avulsion,  8  1015. 

Boundaries,  as,  rights  of  owners,  8  S80. 
Change  of  place  of  diversion,  right  and  manner  oc;  I 

1415. 
Changing  use,  8  1412. 
Completion  of  diversion,  defined,  8  1^17. 
Diligence  in  appropriating,  88  1416,  1420. 
Diversion,  point  of  may  be  changed,  88  1412,  1415. 
Diversion,  change  of  place  of,  manner  of,  t  1416. 
Easement  of  having  flow  without  disturbance,  8  SOI. 
ESasement  to  receive  and  discharge  on  land,  t  801. 
Easement  to  take,  8  601. 
Forfeiture  of  claim  to,  88  1419,  1420. 
Hydraulic  mining,  88  1424,  1425. 
Islands,  to  whom  belong,  88  1016-1018. 
Lake,  state  owns  land  below  water  of,  8  670. 
Notice  of  appropriation,  recording,  88  1415,  1421. 
Notice  of  appropriation,  requisites  of,*  8  1415. 
Notice,  posting,  8  1415. 
Owners  of  ditch,  flume,  etc..  In  common,  action  for, 

form  of,  parties,  fees  and  costs,  t  848. 
Owners  of  ditch,  flume,  etc..  In  common,  liability  for 

malntalninyg  and  repairing,  8  842. 
Owners  of  ditch,  flume,  etc.  In  common,  liability  of  oo- 

owners,  how  enforced,  8  843. 
Present  claimant,  rights  of,  8  1420. 
Priority  of  right  to,  8  1414. 
Reclaiming,  after  having  turned  Into  other  channel,  | 

1418. 
Recording  notices,  88  1415,  1421. 
Relation,  doctrine  of,  applied,  8  1418. 
Relation  of  claim  to  date  of  notice^  8  1418. 
Servitudes,  §§  801,  802. 

State  Is  owner  of  land  below  navigable  stream,  |  6T0. 
Tide  lands,  state  is  owner  of,  8  670. 
Turning  Into  another  channel,  redaimlns,  |  141JL 
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WATER  AND  CANAL  CORPORATION,  bridges,  duty  to 

maintain,  t  661. 
Canals,  flumes,  etc.,  not  to  obstruct  bigbways,  S  551. 
City  or  town,  contract  to  supply,  autbority  required,  S 

548. 
City  or  town,  contract  to  supply,  limit  upon  term  of, 

8  548. 
City  or  town,  contract  to  Bupply,  validity,  8  648.         \ 
City  or  town,  contract  to  supply  water,  f  548. 
City  or  town,  rigbt  to  use  streets,  alleys,  and  ways  In, 

S  550. 
Distinctions  not  to  be  made  in  suppliring  water,  t  549. 
Duty  to  supply  water  on  demand,  8  549. 
Duties  of,  .in  fumisbing  cities,  8  549. 
Fire,  water  to  be  fumisbed  free  In  case  of,  8  549. 
Fire,  water  to  be  furnisbed.  In  wbat  csases  of,  8  549. 
Flumes,  duty  as  to,  8  551. 
Higbway,  must  not  dbstruct,  8  551. 
Irrigation,  corporation,  duties  of,  8  552. 
Irrigation  rigbts,  8  552. 

Irrigation,  rigbt  to  continued  use  of  water  for,  8  552. 
Irrigation,  rigbt  to  flow  and  use  of  water  a  perpetual 

easement,  8  562. 
Irrigation,  right  to  water  for,  sold  by  Irrigating  com- 
pany, 8  562. 
Bfiay  provide  tbat  stocTc  is  appurtenant  to  land,  t  824. 
May  provide  water  will  be  sold  to  stockbolders  only, 

8  824. 
Pipes,  duties  as  to,  8  551. 
Rates  and  cbarges  to  cities,  8  549. 
Rates  to  be  reasonable,  8  549.  ^^     ^         *    ^ 

Rates,  city  or  town   may   regulate  tnou^   contract 

made,  8  548; 
Rates,  commissioners,  decision  of  majority  determine, 

8  649. 
Rates,  commissioners,  bow  selected,  8  549. 
Rates  to  be  fixed  by  commissioners,  8  549. 
Stock,  appurtenant  to  land,  bow  transferred,  8  824. 
Supervisors  may  prescribe  rules  for,  8  549. 
Transfer  of  stock  of  water  or  Irrigation  companies,  9 

824. 
Water  in  case  of  Are  free  of  cbarge,  9  649. 

See  Waters. 

WATER  COMPANY,  transfer  of  stock,  8  824. 

Rates  of  water  sold  for  Irrigation,  may  fix,  p.  786, 
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Sale,  rental  and  dlatrlbntlon  of  water  other  than  In 
cities,  act  relating  to,  p.  781. 
WAY:  See  Right  of  Way. 
Boundary  hj,  §  831. 
Easement  of,  S  801. 

WHARF     CORPORATIONS:   See  Bridge,    Ferry,   Whart 

Chute  and  Pier  Corporations. 
WHARFINGER.    Receipts,  act  relaUng  to,  p.  778. 
WHARVES.    Statutes  governing  wharf  corpcNratlona  apply 

where  owned  by  indi^dnal,  S  631. 
WIDOW,  legacy  to,  chargeable   with   debts   of   testator, 
8  1361. 
Interest  on  legacy  to,  when  accrues,  {  1369. 
Inheritance  by:     See  Succession. 

WILL,  ESTATES  AT,  are  chattel  interesU,  S  785. 
Not  subject  to  execution,  g  765. 

WILLS. 

I.    Who  may  make;  executtoii  of;  witnesses;    effect 
of  code. 

II.  Validity  of;  omissions  or  mistakee. 

ill.  What  may  pass  by;  who  may  take  under. 

IV.  Conditions  in. 

V.  Foreign;  laws  governing* 

VI.  Interpretation. 

VII.  Devises    and    legacies;    abatement;    ademption; 

lapse. 

VIII.  Codicils. 

IX.  Advancements;  annuities. 

XL  Olographic. 

X.  Nuncupative. 

XII.  Revocation. 

XIII.  Alteration. 

XIV.  Revival  and  republication. 

Succession:    See  Succession. 

I.    Who  may  make;  execution  of;  witnesses;   effect  of 
code. 
Acknowledging,  9  1276. 
Attested,  how,  8  1276. 
Code,  prior  wills  not  affected  by,  8  1375. 
Competency,  who  has,  to  make.  |  1270. 
EUecuted,  how,   J   1276. 
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Fee,  word  of  inheritance  not  necessary  to  pass,  S  1329. 
Heir's,  etc.,  not  necessary  to  pass  fee,  S  1329. 
Married  woman  may  dispose  of  separate  estate  by,  8 

1278. 
Married  woman's,  how  executed  and  proved,  §  1273. 
Publication  of,  §  1276. 
Subscribing,  manner  of,  8  1276. 
Subscribing  testator's  name  by  another,  manner  of,  8 

1278. 
Technical  words  not  necessary,  8  1828. 
Witnesses  and  their  attest^-tion,  8  1276. 
Witnesses,  competency  of  creditors  as,  8  1282. 
Witness,  creditor  as,  effect  of,  8  1288. 
Witnesses,  effect  of  not  adding  residence,  8  1278. 
Witnesses,  effect  of  their  subsequent  incompetency,  8 

1280. 
Witness,  gift  to,  and  his  rights  thereon,  8  1283. 
Witness,  gifts  to,  validity  of.  86  1282,  1283. 
Witnesses,  manner  of  signing,  8  1276. 
Witnesses,  number  of,  8  1276. 
Witness  to  add  residence,  8  1278. 
Written,  to  be,  8  1276. 

II.  Validity  of;  omissions  or  mistakes. 
Conjoint,  validity,  8  1279. 

Fraud,  will  procured  by,  8  1272. 

Mistakes  and  omissions,  declarations  not  admissible 

to  correct,  8  1340. 
Mistakes,  coYrecting,  8  1340. 
Mutual,  validity,  8  1279. 
Omissions,  supplying,  8  1340. 
Undue  influence,  will  procured  by,  8  1272. 

III.  What  may  pass  by;  who  may  take  under. 
Bequests  may  be  made  to  whom,  8  1275. 
Charitable  uses,  restrictions  on  power  of  devise  to,  8 

1313. 

Corporations  for  scientific,  literary,  or  educational  pur- 
poses, power  to  take  under,  8  1276. 

Corporations,  power  of  to  take  under,  8  1276. 

Life  insurance  may  pass  by,  8  2764. 

Property  may  be  acquired  by,  8  1000. 

What  may  pass  by,  8  1274. 

Who  may  take  under,  8  1275. 

iV.    Conditions  In. 
Conditional  devises  and  bequests,  defined,  8  1345. 
Conditional  disposition  vests  when,  8  1347. 


Will,  validity  of,  8  1281. 

Precedent,  S9  1346-1348. 

Precedent,  if  impossible  bequest  Tests,  §  1347. 

Precedent,  nothing  yests  until  fulfilled,  S  1347. 

Precedent,  when  deemed  performed,  f  1348. 

Subsequent,  defined,  S  1349. 

V.  Foreign;  laws  governing. 
Foreign,  validity  of,  §  1286. 
What  law  governs,  §§  1376,  1376. 

VI.  Interpretation. 
Against  intestacy,  S  1826. 

Ambiguous  or  doubtful  pai  s.  how  may  be  explained,  t 
1323. 

Class,  devise  or  bequest  to,  §  1337. 

Clear  bequest  not  affected  by  other  provlslonB,  S  1322. 

Clear  bequest  not  affected  by  reasons,  ete.,  8  1322. 

Conversion,  equitable,  8  1338. 

Declarations  of  testator  as  to  Intent  not  admissible,  8 
1340. 

Devested,  and  vested  disposition,  when  only  can  be,  I 
1342. 

Devise  passes  all  estate  testator  had,  88  1311,  1329. 

Devise  or  bequest  of  all  property  passes  what,  8  1331. 

Donation  and  limitation,  words  of,  88  1334,  1335. 

Descendants,  interpretation  of,  8  1334. 

Eistate  conveyed  by,  8  1311. 

Family,  devise  to  what  vests,  8  1334. 

Future  interests  pass  by,  8  693. 

(General  devise  or  bequest,  what  passes  by,  8  1331. 

"Heirs,"  etc.,  not  necessary  to  pass  fee,  8  1329. 

Heirs,  relations,  descendants,  etc.,  8  1334. 

Harmonizing  paits,  8  1321. 

Income,  bequest  of,  when  accrues,  8  1366. 

Intention,  ascertained  how,  8  1318. 

Intention  to  be  drawn  from  words  of  will,  8  1318. 

Intention  to  be  given  effect,  8  1317. 

Interpretation,  intention  to  govern,  8  1370. 

Interest,  bequest  of,  when  accrues,  8  1366. 

Interpretation,  intention,  oral  declarations  not  admis- 
sible, 88  1318,  1340. 

Interpretation,  intention,  will  to  be  construed  accord- 
ing to,  8  1317. 

Intestacy  avoided,  8  1326. 

Issue,  interpretation  of,  8  1334. 

Irreconcilable  parts,  latter  part  controls,  8  1321. 


Legacies,  legatees  take  as  tenants  in  common,  when, 
S  1350. 

Legal  representatives,  rights  under  disposition  to,  § 
1334. 

Limitation,  words  of,  §S  1334,  1335. 

Law  governing,  §  1376. 

Mistakes  and  omissions,  how  corrected,  8  1340. 

Nearest  relations,  disposition  to,  rights  under,  S  1834. 

Next  of  kin,  disposition  to,  rights  under,  S  1344. 

Oral  declarations  excluded,  §§  1318,  1340. 

Partial  intestacy  not  favored,  §  1326. 

Passes  after-acquired  estate,  S  1812. 

Passes  what  property,  SS  1329,  1831. 

Passes  what  realty,  SS  1311,  1312. 

Personal  representatives,  rights  under  disposition  to,  S 
1334. 

Power  to  devise,  how  executed  hy  terms  of  will,  §  1330. 

Relations,  disposition  to,  rights  under,  {  1384. 

Relatives,  interpretation  of,  §  1334. 

Residue,  devise  or  bequest  of,  SS  1332,  1833. 

Resort  to  other  parts  of  will  or  to  references,  §  1323. 

Rules  of,  in  general,  S  1819. 

Rule  of  descent,  §  1386. 

Several  testamentary  Instruments  to  be  construed  to- 
gether, S  1320. 

Shelley's  case,  rule  in,  §  1335. 

Technical  words,  how  construed,  {  1327. 

Tenants  in  common,  beneficiaries,  when  take  as,  ft 
1350. 

Time  of  creation  of  Interest  created  by,  8  749. 

Vest,  legacies  and  devises,  when,  8  1341. 

Vested,  disposition  is,  when,  {  1341. 

Vesting  of  legacies  and  devises,  time  of,  8  1341. 

Words  of  donation  and  limitation,  8  1335. 

Words  refer  to  what  time,  8  1336. 

Words  taken  In  ordinary  sense,  8  1824. 

Words  to  be  made  operative,  8  1326. 

VII.    Devises     and     legacies;     abatement;     ademption; 
lapse. 

Abatement,  when  takes  place,  8  1362^ 

Ademption,  when  advancement  is,  8  1351. 

Child  bom  after  will,  rights  of,  8  1800. 

Death  of  devisee  in  lifetime  of  testator,  rights  of  de- 
scendants, 8  1310. 

Death  of  legatee  or  devisee  before  testator,  88  1843, 
1844.  . 
civu  code-ee 
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Devedted,  disposition  cannot  be,  except  on  predae 
tlngency,  §  1342. 

Devise  carries  all  estate  of  devisor,  §§  ISll,  1329. 

Devise,  clear  and  distinct,  not  affected  by  other  pro- 
visions, S  1822. 

Devise,  conditional,  defined,  §  1345. 

Devise,  extent  of  estate  conveyed  by,  8  1311. 

Devise  lapses,  when,  §§  1343,  1344. 

Devise,  specific,  title  passes  by  will,  §  1363. 

Devises,  specific,  possession  how  obtained,  8  1363. 

Devises,  when  vest,  S  1341. 

Devisees,  liability  for  obligation  of  testator,  8  1377. 

Devisee,  remedies  of,  for  rent,  nonperformance,  waste 
or  forfeiture,  |  821. 

Devisee,  warranty  of  devisor,  liability  on,  8  1116. 

Gift,  satisfying  before  death,  S  1367. 

Interest  vests,  when:   See  ante,  VI,  Interpretation. 

Inventory  of  property  by  legatee  for  life,  8  1365. 

Legacies,  abatement  of,  §  1362. 

Legacies,  clear  and  distinct,  not  affected  by  other  pro- 
visions, 8  1322. 

Legacy,  conditional,  defined,  8  1345. 

Legacy,  demonstrative,  defined,  8  1357. 

Legacy,  demonstrative,  failure  of  fund,  effect  of,  8  1357. 

Legacies,  due  v^hen,  8  1368. 

Legacy,  general,  is  what,  §  1357. 

Legacies,  interest  on,  8  1369. 

Legacy,  lapses,  when,  88  1343,  1344. 

Legacies,  order  of  resort  to  property  for  payment  oC. 
8  1360. 

Legacies,  preference  of  to  kindred,  8  1361. 

Legacy,  residuary,  defined,  8  1357. 

Legacy,  residuary,  embraces  what,  8  1357. 

Legacy,  satisfying  before  death,  8  1367. 

Legacy,  specific,  defined,  8  1357. 

Legacy,  specific,  effect  of  failure  of,  8  1357. 

Legacy,  specific,  possession  how  obtained,  8  1363. 

Legacies,  specific,  title  passes  by  will,  8  1363. 

Legacies  to  kindred,  preference,  8  136L 

Legacies,  when  vest,  8  1841. 

Legatee  for  life,  inventory  by,  8  1365. 

Legatees,  liability  for  obligations  of  testator,  8  1377. 

Legatees'  possession,  8  1365. 

Pretermitted  child,  or  issue  of  child,  rights  of,  8  13OT. 

Specific  devise  or  legacy,  possession,  how  obtained.  8 
1368. 
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Specific  devise  or  legacy,  title  passes  by  will,  §  1863. 
Succession:     See  Succession. 

VIII.  Codicils. 
Republication  by,  §  1287. 
Revocation  of  will  revokes,  §  1306. 
Will  includes,  S  14. 

IX.  Advancements;  annuities. 
Advancement,  effect  of,  S  1309. 

Advancement,  death  of  beneficiary  receiving,  effect  on 

heirs,  8  1399. 
Advancements,  effect  on  distributive  shares,  S§  1395. 

1396. 
Advancements,  when  ademptions,  $  1351. 
Advancement:     See  Advancements. 
After-bom  children,  effect  of  advancement  to,  S  1308. 
Annuities  commence  when,  {  1368. 
Annuity  defined,  S  1357. 
Annuity,  effect  of  failure  of  fund,  ft  1367. 
Annuity,  failure  of  fund,  resort  to  other  property,  S 

1367. 

X.  Nuncupative. 

How  executed,  S  1288. 

Limited  to  thousand  dollars,  8  1289. 

Need  not  be  written,  8  1276. 

Probate  of,  8  1291. 

Probate  of,  process  to  Interested  parties,  8  1291. 

Probate  not  to  be  granted  until  after  fourteen  days, 

8  1291. 
Proof  of,  limitation  on  time  for,  8  1290. 
Requisites  of,  8  1289. 
To  be  reduced  to  writing,  8  1291. 
When  may  be  made,  8  1289. 
Who  may  make,  8  1289. 
Witnesses,  8  1289. 
Words  to  be  reduced  to  writing  in  thirty  days,  8  1290. 

XI.  Olographic. 
Defined,  8  1277. 

Manner  of  executing,  8  1277. 

\iU    Revocation. 

Alteration  in  interest  disposed  of,  when  is,  8  1304. 

By  duress,  8  1272. 

By  fraud,  8  1272. 

By  subsequent  will,  8  1^6. 

By  undue  Influence,  8  1272. 
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Charge  or  incumbrance  upon  land  as,  S  1302. 

Conjoint,  revocation  of,  8  1279. 

Contract  for  transfer  of  property  not  a,  f  1301« 

Conveyance,  effect  of,  on.  S§  1301,  1803,  1304. 

Conveyance  as  a,  §§  1302,  1303. 

Does  not  revive  prior  will,  unless,  S  1297. 

Sffect  of  marriage  of  man,  {  1299. 

Eiffect  of  marriage  of  woman.  |  1800. 

EMdence  of,  when  canceled  by  third  person.  8  129S. 

In  what  ways  accomplished,  8  1292. 

Marriage  and  birth  of  issue,  8  1298. 

Marriage  and  birth  of  issue,  evidence  to  rebut  pre- 
sumption of,  from.  8  1298. 

Marriage,  evidence  to  rebut  presumption  of  reToeatJon 
by,  8  1299. 

Married  woman  may  revoke  wills,  8  1273. 

Mortgage  not  a.  8  1302. 

Mutual,  revocation  of.  8  1279. 

Of  will  In  duplicate,  8  1295. 

Provisions  as  to.  to  what  wills  apply,  8  1374. 

Revoked,  how.  8  1292. 

Revokes  codicil.  8  1306. 

XIII.  Alteration. 

How  effected,  8  1292. 

Miarried  women  may  alter.  8  1278. 

XIV.  Revival   and   republication. 

Marriage,  will  revoked  by,  not  revived  by  death  of  hus- 
band, 8  1300. 

Revive,  revocation  of  subsequent  will  does  not,  unleaa^ 
8  1297. 

Republication  by  codicil,  8  1287. 

WINE,  recording  sale  of,  8  3440. 

Sale  of,  delivery  not  necessary  to  validity  of,  I  8440. 

Sale  of  to  be  in  writing,  8  3440. 
WITNESS,  acknowledgment  by,  requisites  for,  8  1185. 

Depose  defined,  8  14. 

Handwriting,  proved  how,  8  1199. 

Handwriting,  when  may  be  proved,  8  1193. 

Mark,  signature  by,  two  witnesses  necessary,  |  14. 
Nuncupative  will,  to.  8  1289. 
Oath  of.  In  taking  acknowledgment,  8  1135. 
Olographic  will,  not  necessary  to,  8  1277. 
Privileged  testimony,  8   47. 
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Recording  instrument  may  be  prored  by  other  than  \ 

Bubecrlbtng,  when,  S  1198.  I 

Subscribing,  manner  of  proving  instrument  by,  SS  1196- 

11»7. 
Subscribing,  to  be  known  to  officer  taking  proof,    I 

1196. 
Subscribing  to  prove,  what,  g  1197. 
Subscription  includes  mark,  §  14. 
Testify  includes  what,  {  14. 
Will,  creditor  as  witness  to,  effect  of,  S  1282. 
Will,  to.  n  1276-1279. 
Will,  to,  cannot  take  under,  |  1282. 
When  may  take  as  much  under  will  as  by  succession,  | 

1283. 

WOOD,  .right  to  take,  8  802. 

WORDS  AND  PHRASES:  See  Definitions. 
Completion,  S  1417. 
Construction  of,  S  13. 
Create  debts,  S  679. 
Depose,  i  14. 
Descendants,  S  1334. 
Donation  and  limitation  in  will,  |  1336. 
Family,  8  1334. 
Grant,  8  1063.   . 

"Grant,"  coyenants  implied  from,  |  1113. 
Head  of  a  family,  }  1261. 
Heirs,  8  1334. 
Incumbrances,  8  1114. 

Inheritance  of,  not  necessary  to  pass  fee,  8  1072. 
Interpretation  of  doubtful,  88  1068,  1664. 
Issue,  8  1334. 

Joint  authority,  giving,  how  construed,  8  12. 
Legal  representatives,  8  1334. 
Masculine  gender  includes  what,  8  14« 
Month,  8  14. 
Nearest,  8  13ft4. 
Nearest  relations,  8  1334. 
Next  of  kin,  8  1334. 

Oath  includes  affirmation    r  declaration,  8  14. 
Person  includes  corporation,  8  14. 
Personal  property,  8  14. 
Personal  representatives,  8  1334. 
Plural  includes  singular,  8  14. 
Property  includes  realty  and  personalty,  8  14. 
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Real  property,  (  14. 

Relations,  (  1334. 

RepresentatlTea,  (  1334. 

Section,  (  14. 

Sbippins,  (  960. 

Ships,  §  960. 

Signature  includes  mark,  S  14. 

Singular  includes  plural,  S  14. 

Subscription  includes  idjblA,  (  14. 

Taken  in  ordinary  sense,  §S  1324,  1644. 

Technical,  how  construed,  §§  13,  1327,  1645. 

Technical,  not  necessary  in  will,  (  1828. 

Testify,  §  14. 

To  be  given  some  meaning  if  possible^  S  1826. 

Typewriting,  writing  includes,  §  14. 

Will  includes  codicil,  S  14. 

Will,  in,  to  what  time  refer,  §  1336. 

Will,  to  receive  operative  construction  in,  {  1336. 

Writing,  includes  printing,  {  14. 

Writing  includes  typewriting,  f  14. 
WORKMANSHIP,  ownership  of  property  formed  by  ma- 
terials and,  §  1028. 
WRECKS  AND  WRECKED  PROPERTY,  Involuntary  de- 
posit in  case  of  shipwreck,  {  1815. 

Duty  of  depositary  in  such  case,  S  1816. 

Wages  of  seamen  not  lost  by  shipwreck,  when.  §  2058. 
WRITING:  See  Statute  of  Frauds. 

Action  to  obtain  judgment  proving  instrument,  S  1203. 

Certificate  of  proof  of  instrument,   what   to   state,    § 
1200. 

Contract,  in,  controls  printed  parts,  {  1651. 

Contract,  in,  how  altered,  J  1698. 

Contract  prevented  by  firaud  from  being  pnt  In,  ea* 
forced  when,  {  1623. 

Erroneous,  how  far  disregarded,  when,  9  1640. 

Includes  printing,  §  14. 

Intention  of  parties  to  be  ascertained  from,  f  1689. 

Non-negotiable  instrument  In,  transferahle,  f  1459. 

Presumption  as  to  value  of  instrument  in  writing  | 
3866. 

Private  property  iH,  §  985. 

Supersedes  oral  negotiations,  §§  1626,  1626. 

Typewriting,  iiicludes,  §  14. 

Warranty  on  sale  of  written  instrument,  S  1774. 
WRONG:  See  Tort 

Damages  for,-  measure  of,  {{  8388-8841. 
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Ha  who  consents,  suffers  no,  J  3515. 

Law  does  not  Interpose  between  parties  equally  In,  S 

3524. 
Minors  and  lunatics  liable  for,  (  41. 
No  one  can  be  permitted  to  take    advantage    of  his 

own,  §  3517. 
Remedy  for  every,  {  8528. 

YEAR,  contract  not  be  performed  within,  §  1624. 

What  deemed  to  be.  In  computation  of  Interest,  S  1917. 

YEARS,  ESTATES  FOR,  are  chattels  real,  §  765. 
Limitation  on  power  of  suspension,  S  770. 
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